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1. INTRODUCTION.
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Re s ponde nts ' pre pa ra tion of d ie s  brie f ha s  be e n s e ve re ly ha ndica ppe d be ca us e  it

wa s  d iffic u lt  (if n o t im p o s s ib le ) to  d is c e rn  fro m  th e  S e c u ritie s  Divis io n 's  d is jo in te d

p re s e n ta tio n  e xa c tly wh a t c la ims  h a ve  b e e n  le ve le d  a g a in s t Re s p o n d e n ts . Th is  is

pa rticu la rly s o  with  re s pe c t to  the  Divis ion 's  a lle ga tions  re ga rd ing  fra ud . Re s ponde nts

ha ve  no  ide a  wha t fra udule n t s ta te me nts  ha ve  be e n  a ttribu te d  to  d ie m, or wha t s a le s  o f

QBACTIVE\61 15253. 1

ORIGIN

Q



l

securitie s  such fraud was  a llegedly connected with. Indeed, Respondents  a sse rt tha t the

Divis ion utte rly fa iled to "connect the  dots" in its  ca se  with re spect to any cla ims  of fraud

(a nd othe r cla ims  a s  we ll.) For tha t re a s on, Re s ponde nts  inte nd to re a d the  Divis ion's

closing brief and provide  a  more  fulsome response  to die  Court thereafter.

Notwiths ta nding this  ha ndica p, the  Divis ion did a rticula te  s ome  of its  cla ims  in a

somewhat unders tandable  fashion. Specifica lly, the  Divis ion a rgued tha t:

l .

ACI Holdings , Inc. s tock be ca us e  he  wa s  not re gis te re d with the  S ta te  a s  a  de a le r or

form of loa ns  to Home s  for S outhwe s t Living a nd CS I, Inc. The s e  loa ns  we re  ca lle d

"bridge  loa ns " during the  Divis ion 's  pre s e nta tion. The  Divis ion a ls o  a s s e rts  tha t

registered with the State as a  dealer or salesperson.

salesperson.

2.

3.

sa le  of "corpora tions  sole ."

As discussed below, the  Sta te  did not meet its  burden to prove these  cla ims
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II. THE ACI HOLDINGS .. INC. S TOCK OFFERING.

A. Federa l Law Preempts  Arizona 's  Reg is tra tion Requirements  Under
A.R.S. §44-1841 Regarding The ACI Holdings Stock Gffering.

The  Na tiona l Se curitie s  Ma rke t Improve me nt Act of 1996 ("NSMIA") [15 U.S .C.

preempt any s ta te  Blue  Sky laws requiring redundant s ta te  regis tra tion and qua lifica tion of

any na tiona lly offe red and traded securitie s , de fined by NSMIA as  "cove red securitie s ."

S e c tio n  1 8 (a )(l)(A) o f th e  1 9 3 3  Ac t-th e  NS MIA e xp re s s  p re e mp tio n  p ro vis io n -

s pe cifica lly prohibits  a ny s ta te  from re quiring a ny fe de ra l "cove re d s e curity" to  be

registered in the  sta te :

(a ) except a s  othe rwise  provided in this  section, no la w, rule,
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re,qulation, or order or other administrative action of any
state or any polltlcal subdlvlslon thereof-

(1)
of secuntles, or
transactions,
t h a t -

requiring, or with respect to, registration or qualification
orregistration qualification of securities

shall 'reactly or indirectly apply Q a securlty

(A) is a covered security, . . . .  (Emphasis added.)

This preemption provision advances the primary purpose of NSMIA to eradicate

the prior system of "dual registration" under both die 1933 Act as well as state blue Sky

laws for nationally traded securities :

By 1996, Congress recognized the redundancy and inefficiencies
inherent  in such a system and passed NSMIA to preclude states
from re8luiring issuers to register or qualify certain securities with
state au orlt les.

When co ns ider ed  in co nce it ,  SLUSA, NSMIA and  P S LRA
demonstrate that  Congress intended to provide nat ional uniform
standards fo r  t he secur it ies.  market s and nat ionally marketed
securities. Through these statutes,  Congress erected uniform
standards for registrat ion of, and lit igat ion concerning a defined
class of securities.
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Lander v.  Hartford Life & Annuity Ins. Co.,  251 F.3d 101, 108-112 (2d Cir.  2001)

(emphasis added), quoted in Patenaude v. Equitable Life Assur. Soc., 290 F.3d 1020, 1026

(9th Cir. 2002), see also Davit v. Merrill Luyneh, Pierce, Fenner & SmitN, Inc., 395 F.3d

25, 32 n.3 (2d Cir. 2005). "The NSMIA drafters intended the Act to eliminate the costs

and burdens o f duplicat ive and unnecessary regulat ion by designat ing the federal

government as exclusive regulator of national offerings of securities." Lillara' v. Stockton,

267 F.Supp.2d 1080, 1115 Q\I.D. Olga. 2003), see also Temple v. Gorman, 201 F.Supp.2d

1238, 1244 (M.D. Fla. 2002) ("Congress expressed its intent  in NSMIA that  federal

regulations alone should govern the registration of national securities offerings.").

Section 18(b)(4)(D) of die 1933 Act defines a "covered security" to include any

transaction exempt from registrat ion "pursuant  to.. .  Commission rules or regulat ions

issued under § 4(2)" of the 1933 Act. SEC Rule 506 was promulgated pursuant to § 4(2).
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Mr. Ke a ton, the  chie f e xe cutive  of ACI Holdings , Inc., te s tifie d tha t the  s tock wa s  s old

purs ua nt to Rule  506 of Re gula tion D. The  offe ring ma te ria ls  furthe r confirm this  fa ct.

As  such, the  ACI Holdings , Inc. s tock, is sued in a  priva te  offe ring pursuant to Rule  506 of

Such was  precise ly the  holding in Temple  v. Gorman, 201 F.Supp.2d a t 1242-44, in

which priva te  placement inves tors  asserted cla ims under Florida 's  unregis te red securities

a lle ge dly fa ile d to comply fully with Rule  506 of Re gula tion D, the re by je opa rdizing its

Temple court he ld tha t "the  securities  sold to

Pla intiffs  a re  fede ra l 'cove red securitie s ' because  they were  sold pursuant to" rule  506 of

Regula tion D. Id. a t 1244. Furthe r,
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[A]ny a tte mpt by F lo rida  to  re qu ire  re g is tra tion  o f s uch
securitie s  or securitie s  transactions  would be  preempted by NSMIA.
Congre s s  e xpre s s e d its  inte nt in NS MIA ttia t fe de ra l re gula tions
a lone  should gove rn the  regis tra tion of na tiona l securitie s  offe rings .
Whe re  a  Form D wa s  file d  with  the  S EC for a  tra ns a c tion  tha t
purported to merit an exemption from federa l regis tra tion pursuant to
Re gula tion D, Florida  la w could not re quire  duplica tive  re gis tra tion
or a  transactiona l exemption from regis tra tion.

Id. (emphasis  added).

S imila rly, in Lilla rd  (a case  which unders igned counse l personally appeared), the

court dis mis s e d a  pla intiffs  s ta te  la w unre gis te re d s e curitie s  cla im, s ince  Olda homa 's

regis tra tion requirement for "cove red securitie s" was  preempted by NS MIA, despite  the

fa ct tha t pla intiff a lle ge d tha t de fe nda nt's  Rule  506 offe ring wa s  de fe ctive , a nd did not

followed in other federa l and s ta te  courts . See  Pinnacle  Communica tions , Inte rna tiona l v.

Am. Fa mily Mortga ge  Corp., 417 F. S upp.2d 1073, 1087 (D. Minn. 2006), Ris da ll v.

Brown-Wilbe rt. Inc., 733 N.W.2d 827 (Minn. Ct. App. 2007).

As  s uch, Arizona 's  s ta te  re gis tra tion la ws  do not a pply to the  ACI Holdings  Inc.

s tock offe ring. Only fe de ra l la w doe s , a nd the  e nforce me nt of s uch fe de ra l la w is  not
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therefore  be dismissed.
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B. In  All Events , The  ACI Ho ld ing s , Inc . S to ck Offe ring  Was  Exemp t
From Reg is tra tion Under Regula tion D.

As  this  Court knows , if a  s ecurity is  exempt from regis tra tion unde r Regula tion D,

Rule  506, tha t s e curity is  a lso e xe mpt from re gis tra tion unde r Arizona 's  s e curitie s  la ws .

As  this  Court a lso knows , a  priva te  offe ring of securitie s  is  exempt unde r Regula tion D if

the  securitie s  a re  sold to accredited inves tors . And, the  exemption under Regula tion D is

not los t s imply because  some  of the  purchase rs  Mm out to be  unaccredited. If the re  is  a

re a s ona ble  ba s is  for the  offe re r to conclude , e ve n mis ta ke nly, tha t the  purchase rs  a re

a ccre dite d, the  e xe mption is  ke pt inta ct if it la te r turns  out tha t the  purcha se rs  we re  not

accredited.

In this  ca s e , e ve ry pe rs on who purcha s e d ACI Holdings , Inc. s tock wa s  give n a

priva te  offe ring me mora ndum de s cribing the  offe ring, s pe cifying tha t it wa s  a va ila ble

only to accredited inves tors , and de fining in clea r and unambiguous  te rms  wha t it took to

be  an "accredited inves tor." Furthe r, each  an d  eve ry p u rch as e r o fACI Ho ld in g s , Ire .

s tock represented and warranted that they were  accredited inves tors . These  subscription

agreements  a re  conta ined in Respondents ' Exhibit 4. In sum, Respondents  have  proven

through these  subscription agreements  tha t each of the  purchase rs  of ACI Holdings , Inc.

s tock was accredited.

In a n e ffort to s how tha t s ome  purcha s e rs  of ACI s tock we re  not a ccre dite d, the

Divis ion trotted out two te lephonic witnesses , Joanne  Brundege  and Catherine  Barnowsld,

who s a id a t the  he a ring dirt the y a re  not a ccre dite d. Both Brunde ge  a nd Ba rnows ld,

howe ve r, s igne d s ubs cription a gre e me nts  a nd re pre s e nte d Ma t the y we re  a ccre dite d.

Brunde ge  a nd Ba mows ld, in e s s e nce , te s tifie d tha t the y lie d whe n the y s igne d the

subscription agreements .

The  Divis ion ca nnot re ly upon Brunde ge 's  a nd Ba rnows ld's  s ta te me nts  to prove

the ir ca se . As  a  ma tte r of la w, Brunde ge  a nd Ba mows ld ca nnot now dis a vow the ir

QBACTIVE\6115253. 1



repre senta tions  tha t they were  accredited inves tors . S e e  Wright v. Na tiona l Wa rra nty

Company, LP, 953 F.2d 256, 260-61 (6th Cir. 1992). In Wright, the  pla intiffs  a ttempted to

do exactly wha t Brundege  and Bamowsld a ttempted in this  ca se . The  pla intiffs  in Wright

s igne d a  s ubs cription a gre e me nt whe re  the y re pre s e nte d tha t the y we re  a ccre dite d

inves tors  under Regula tion D. They la te r cla imed tha t they were  not accredited and sued

on an unregis te red securities  cla im. The  Sixth Circuit re jected this  a ttempt, and ruled as  a

matte r of law tha t the  pla intiffs  could not disavow the ir representa tion. See  a lso Pinnacle

Communica tions  Inf., Inc. v. Ame rica n Fa mily Mortga ge Corp., 417 F. S upp.2d 1073,

1083 (D. Minn. 2006) (inve s tors  we re  s toppe d from de nying re pre s e nta tion tha t the y

we re  a ccre dite d), Fa ye  L. Roth Re voca ble  Trus t v. U8S  P a ine we bbe r, Inc., 323  F .

Supp.2d 1279, 1301 (S .D. Fla . 2004) (inves tors  cannot disavow the ir repre senta tions  in

applica tion tha t they were  accredited), Goodwin Props ., LLC v. Aca dia  Group, Inc., 2001

WL 800064 (D. Me . 2001) (same  holding).

c . Respondents Had a ReasoNable Basis To Believe All Investors Were
Accredited.

All of the  purchase rs  of ACI Holdings , Inc. s tock represented to Purvis  and othe rs

tha t they we re  accredited inves tors . They a ll repre sented tha t they had read the  Priva te

Offe ring Memorandum and unders tood its  contents . These  representa tions  were  given to

Mr. Purvis  prior to die  sa le  of ACI Holdings , Inc. s tock.

Even if Ba rnowsld and Brundege  were  not accredited, the ir representa tions  to Mr.

Purvis  (which they now say were  lies) gave  Mr. Purvis  a  reasonable  bas is  to conclude  tha t

they were accredited investors .
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D. As  A Dire c t o r  o f AC I Ho ld in g s . ,  In c . .  Mr .  P u rv is  Did  No t  Ne e d  t o  B e
Regis tered As  a  Sales pers on or Dealer.

SEC Rule  3(A)41 specifies  tha t "associa ted persons of an issuer" such as  a  partner,

office r, dire ctor, o r e mp lo ye e  n e e d  n o t re g is te re d  a s  a  b ro ke r/d e a le r if c e rta in

re quire me nts  a re  me t. Arizona  ha s  a dopte d a n e quiva le nt s a fe  ha rbor e xe mption for its

regis tra tion s ta tutes .
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a va ila ble  to dire ctors  of is sue rs  who ma ke  offe rs  or s a le s  on be ha lf of the  is sue r if the y

were  not re ta ined for the  primary purpose  of malting such sa les  or offers  .

Mr. Purvis  wa s  a  dire ctor of ACI Holdings , Inc. a t the  time  the  s tock wa s  offe re d

for s a le . Mr. Ke a ton te s tifie d tha t in fa ct Mr. Purvis  provide d subs ta ntia l s e rvice s  to ACI

Holdings , Inc. a s  a  dire ctor, a nd wa s  not ma de  a  dire ctor s imply for the  purpos e  of

a llowing him to offe r ACI Holdings , Inc. s tock. The  Divis ion offe re d no e vide nce  to

rebut this  te s timony.

of ACI Holdings , Inc. s tock.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

111. THE  HO ME S FOR S OUTHWES T LIVING AND CS I LOANS .

As  a n initia l ma tte r, Mr. Purvis  did not s e ll Home s  For Southwe s t Living loa ns  to

anyone. The undisputed evidence shows that in each instance, these loans were purchased

on be ha lf of a n IRA a ccount for which Mr. P urvis  a cte d a s  a n a ge nt or purs ua nt to a

powe r of a ttorne y. Tha t is , Mr. Purvis  wa s  "one  in the  s a me " a s  the  purcha se rs . Home s

For Southwes t Living "sold" the  loans , not Mr. Purvis .

Furthe r, the  Home s  For Southwe s t Living loa ns  we re  not s e curitie s . The y we re

short te rm loa ns  with a  high inte re s t ra te  s e cure d by colla te ra l. Re pa yme nt on the  loa n

wa s  not e xpe cte d to come  from the  e ntre pe nue ria l or ma na ge me nt e fforts  of a nyone .

Repayment was  to come from a  re financing to be  accomplished in the  near-future . Hence

the  labe l "bridge  loans ."

The  Divis ion bears  the  burden of proving tha t these  loans  were  securitie s . And the

Divis ion fa iled to prove  tha t the  Homes  for Southwes t Living loans  were  des igned to ea rn

money through the  entrepreneuria l or investment activities  of another.

S imila rly, the  CSI promis s ory note s  we re  s hort te rn note s , s e cure d by va lua ble

e quipme nt. The  borrowe d mone y wa s  us e d to pa y for ongoing ope ra tions . It wa s  not

inves ted or used a s  risk capita l. And ca sh flow from ope ra tions  or new loans  we re  to be

us e d to pa y the  CS I note s  ba ck. Aga in, this  is  a  cla s s ic comme rcia l loa n a nd is  not a

security

QBACTIVE\6l15253. 1



For these  reasons , the  Homes  For Southwes t Living and CSI loans  did not need to

be regis tered.

Als o, be ca us e  Mr. Purvis  wa s  a cting a s  a n a ge nt for the  pe rs ons  who ma de  the

loans, he did not need to be registered as a salesperson or dealer.

Iv. CORPORATIONS SOLE ARE NOT SECURITIES.

In order to be a security, the investor must expect profits to be earned from an

investment of money subject to the entrepreneurial managerial efforts of others. The

corporations sole do not fit this definition. The Division's evidence showed that

Corporations Sole were really filing corporate documents to be used as tax shelters. There

was no investment of money subj act to managerial efforts.

Moreover, the Division did not produce any evidence that Mr. Purvis "sold" any

corporations sole. They were all done by Mr. Wolfe or others.

v . RESTITUTION IS NOT WARRANTED IN THIS CASE.

As the Court noted on several occasions, Mr. Purvis did not sell securities and did

not get any money as a result of the sales of alleged securities identified by the Division in

its case. Mr. Purvis did not receive any money from the proceeds paid for ACI Holdings'

stock. Mr. Purvis did not receive any proceeds from the CSI or Homes for Soudiwest

Living transactions. Fiuther, Mr. Purvis did not receive any proceeds related to the

Corporation Sole.

As a result, Mr. Purvis cannot be liable for the claims the Division has brought.

And perhaps more importantly, it would constitute a manifest injustice to require him to

provide restitution. He did not take anything from the alleged investors. Others did.

Those other persons are the ones who should make restitution. Indeed, the Division has

already obtained a substantial restitution judgment from Mr. Keaton.

1

2

3

4

5

6

7

8

9

1 0

13

1 4

15

1 6

17

18

1 9

20

2 1

2 2

2 3

24

25

2 6

2 7

2 8

VI. CO NCLUS IO N.

Mr. Purvis recognizes that this Closing Brief is brief, however, he expects to

provide a more fulsome explanation of his defenses upon reviewing the allegations made

by the State in its Closing Brief. This being primarily due to the scattered and
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unorga nize d pre s e nta tion of e vide nce  a nd a lle ga tions  ma de  die  Divis ion in its  prima ry

case.

RESPECTFULLY SUBMITTED this  17th da y of Ma rch, 2008.

QUARLES  & BRADY LLP
Renaissance  One, Two North Centra l Avenue
Phoe nix, Arizona  85004-2391

By Qo
eat

Attorneys  for Respondents
Edward A. Purvis  and Maureen H. Purvis

ORIGINAL a n d  13 COP IES filed by hand-
de live ry this  17th day of March, 2008, with:

Docke t Control, Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, AZ 85007

COP Y hand-de livered this  17th day of March, 2008, to:

ALJ  Ma rc S te m
Arizona  Corpora tion Commiss ion/Hea ring Divis ion
1200 West Washington
P hoe nix, AZ 85007

Mattew Neubert, Securitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, AZ 85007

COP Y of the  foregoing mailed this  17th day
of March, 2008, to:

Rachel Strachan, Securities  Divis ion
Arizona  Corpora tion Commiss ion
1300 West Washington St., 3rd Floor
Phoenix, Arizona  85007

Ashley Adams
Rya n, Ra pt & Unde rwood, P .L.C.
3 01 Nort Ce ntra l Ave nue
Phoenix, AZ 85012
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