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Perkins Mountain Water Company and Perkins Mountain Utility Company

Docket Nos. W-20380A-05-0490 and SW-20379A-05-0489
Fourth Supplemental Response to Staff’s Second Set of Data Requests Dated

February 8, 2008

Re:

Dear Ms. Chukwu and Mr. Layton:

" Perkins Mountain Water Company and Perkins Mountain Utility Company
(“Applicants”) hereby submit the attached Supplemental Response to BNC 2.12 of Staff’s

Second Set of Data Requests dated February 8, 2008. An electronic version of this response is
also being sent to you via e-mail. This supplement to the response provides information

regarding the state of Illinois, as well as information regarding one additional matter for the state
of Louisiana. Please note that the documents attached to this Supplemental Response relate only

to the supplemental information provided herein.

&3 oy
= M
-~ O
o i
7 “
T o
o~

@)

8634970.1
Snell & Wilmer is a member of LEX MUNDI, The Leading Association of Independent Law Firms.




Snell & Wilmer

LLP

Blessing Chukwu
Keith Layton
March 12, 2008

Page 2

Please do not hesitate to contact me if you have any questions.

Sincerely,

Snell & Wilmer

Bradley S. Carroll
BSC/dcp

Enclosure
cc: Docket Control (Original plus 15 copies)

Robin Mitchell, Esq. (Via e-mail only)
Michele Finical (Via e-mail only)
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF’S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 12, 2008)

BNC 2.12 In March 2007, the Illinois Commerce Commission in Docket No. 06-
0360, citied five (5) affiliates of Utilities, Inc., for failure to comply
with Commission Orders and with Commission Rules. Please provide
a history of Citations issued by regulatory agencies in other
jurisdictions against Utilities, Inc. and/or any of its respective
affiliates since the year 2000. :

Response: Utilities, Inc. is a holding company that owns the stock of approximately
90 operating utilities in 17 states. As such, to the best of my knowledge
and belief, there have been no citations that have been issued by
regulatory agencies against Utilities, Inc. in connection with utility
compliance obligations. With respect to its utility operating company
affiliates, the requested information is set forth below for each of the
applicable states:

Arizona None

Georgia None

Kentucky None

~ Louisiana On August 11, 2004, the Louisiana Department of
Environmental Quality issued a Compliance Order to Louisiana Water
Service, Inc. following an inspection by the Department. A copy of the
Compliance Order is attached.

On May 21, 2002, the Louisiana Department of Environmental Quality
issued a Compliance Order to Utilities, Inc. of Louisiana following an

inspection by the Department. A copy of the Compliance Order is
attached.

Mississippi  None
New Jersey  None
QOhio None

Tennessee None
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF’S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 12, 2008)

Nevada — On October 25, 2000, the Public Utilities Commission of
Nevada (“Commission”) issued an order in Docket No. 98-0-5008 relating
to an application by Spring Creek Utilities Company to withdraw from its
Capital Projects and Hydrant Fund. During the review of this application,
the Commission’s Regulatory operations Staff identified three compliance
issues including a failure to obtain a permit to construct pursuant to the
Nevada Utility Environmental Protection Act (“UEPA”) for construction
of a 500,000 gallon storage tank. Spring Creek Ultilities Company entered
into a Stipulation wherein it agreed to pay a $5,000 fine that would be
suspended for three years and expunged if the utility obtained all
necessary construction permits and there were no further violations of the
UEPA. A copy of the order is attached.

On October 17, 2006, the Commission issued an order approving a
Settlement Agreement and Stipulation Agreement between the
Commission Staff and Spring Creek Utilities Company relating to a
Petition for an Order to Show Cause that alleged that Spring Creek
Utilities Company failed to provide reasonably continuous and adequate
service to its customers. A copy of the order is attached.

Maryland None
Pennsylvania None

Indiana - On August 24, 2004, as part of an order involving the sale of
| ' assets and approval of an acquisition adjustment, the Indiana Utility
‘ Regulatory Commission ("Commission") found in Cause No. 41873 that
certain records of Indiana Water Services, Inc. ("IWSI") were being kept
| out of state (in Northbrook, Illinois) contrary to the requirement that a
utility's books be kept in the state and not be removed except upon
conditions prescribed by the Commission. /¥S7 did this because one of its
Indiana affiliates, Twin Lakes Utilities, had already been given permission
by the Commission to keep its books in Illinois. The Commission found
that notwithstanding its authorization for the affiliate to keep its books and
records out of state, IWSI should have asked for permission. The
Commission did not require /WSI to transfer the books and records back to
Indiana, but merely ordered that IWSI would have to pay the costs of the
Commission and the Office of Utility Consumer Counselor related to any
necessary visits to Northbrook.

8623296.3




RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF’S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 12, 2008)

Virginia - On January 21, 2005 Massanutten Public Service Corporation
("MPSC") filed an application with the Virginia State Corporation
Commission ("Commission") under the state's Affiliates Act requesting
approval of a water services agreement with Water Service Corporation
("WSC") (an affiliate of MPSC) under which MPSC and WSC had already
been operating. At the time MPSC and WSC had entered into the
agreement, MPSC was exempt from the Affiliates Act because it did not
meet the financial threshold that would have required approval of the
agreement. On April 20, 2005, MPSC filed a request to withdraw its
application because certain provisions of the agreement needed to be
revised. On April 21, 2005, the Commission granted the application and
dismissed the case without prejudice. By order dated June 7, 2005, MPSC
was directed to file a new application with a Revised Agreement. MPSC
filed a new application for approval of the Revised Agreement in Case No.
PUE-2005-0063. On October 19, 2005, the Commission issued an order
granting approval of the Revised Application. In its order approving the
Revised Agreement, the Commission found that MPSC and WSC had
been operating under the prior agreement which had not been approved by
the Commission and ordered that MPSC "take the necessary steps to
ensure that prior approval is obtained by the Commission under the
Affiliates Act for any future affiliate transactions." A copy of the order is
attached for your convenience.

On March 15, 2006, MPSC, entered into a Consent and Special Order
(“Consent Order”) with the Virginia Department of Environmental Quality
to resolve alleged violations of environmental laws and regulations.
MPSC without admitting or denying the factual findings or conclusions of
law contained in the Consent Order, agreed to perform the actions
described in Appendix A to the Consent Order and to pay a civil charge of
$19,700. A copy of the Consent Order is attached.

Hllinois — On January 3, 2007, the Illinois Environmental Protection
Agency (“EPA”) accepted a Compliance Commitment Agreement
proposed by Galena Territory Utilities, Inc. (“Galena™) to resolve a notice
of alleged violations under the Illinois Environmental Protection Act. A
copy of the EPA’s acceptance letter is attached as BNC 2.12 [L-A.

On March 21, 2007, the Illinois Commerce Commission (“Commission’)
| issued an order in Docket No. 06-0360 relating to Apple Canyon Utility
| Company, Cedar Bluff Utilities, Inc., Charmar Water Company, Cherry
Hill Water Company and Northern Hills Water Company (“collectively
|
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF’S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 12, 2008)

“Companies”). The Commission found, in part, that the Companies failed
to maintain and file on April 7, 2005, continuing property reports
(“CPRs”) as was required by the Commission. The Companies had
testified that the in-house data base system that was designed to track the
CPRs did not interface properly with other older systems and there was a
delay in getting the data entry work completed in time for the April 7,
2005 deadline. Notwithstanding, the Commission issued an order that
required that future rate base additions for the Companies must be
supported by CPRs and assessed a civil penalty totaling $5,000. A copy
of the order is attached as BNC 2.12 IL-B.

On May 18, 2007, Circuit Court for the 15th Judicial Circuit of
Stephenson County, Iilinois, entered an order (No. 0CH96) approving a
Consent Order between the Illinois Environmental Protection Agency and
Northern Hills Water and Sewer Company (“Northern Hills”) wherein
Northern Hills, without admitting the allegations of violations contained in
the complaint, agreed to comply with the conditions of the Consent Order
and pay a civil penalty of $9,750. The allegations of the complaint were
that Northern Hills had violated various provisions of the Illinois
Environmental Protection Act relating to its waste water treatment plant in
Freeport, Illinois. A copy of the Consent Order is attached as BNC 2.12
IL-C.

On August 30, 2006, the Commission issued an order in Docket No. 05-
0452relating to an application for a 2.95 acre extension of the CC&N for
Galena Territory Utilities, Inc. (“Galena™) to provide sanitary sewer
service to an existing 71-unit condominium development contiguous to its
existing service territory. In approving the application, the Commission
found, in part, that Galena had provided service prior to the issuance of
the CC&N and ordered Galena to pay a $1,000 fine. A copy of the order
is attached as BNC 2.12 IL-D.

On July 12, 2005, Circuit Court for the Nineteenth Judicial District of
Lake County, Illinois, entered an order (No. 05CH1009) approving a
Consent Order between the Illinois Environmental Protection Agency and
Charmar Water Company (“Charmar”) wherein Charmar, without
admitting the allegations of violations contained in the complaint, agreed
to comply with the conditions of the Consent Order and pay a civil penalty
of $5,000. The allegations of the complaint were that Charmar had failed
to obtain a construction permit for a hydropneumatic storage tank and

8623296.3




RESPONSE OF PERKINS MOUNTAIN WATER COMPANY

AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF’S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 12, 2008)

Prepared by:

8623296.3

operate such tank without a permit. A copy of the Consent Order is
attached as BNC 2.12 IL-E.

On or about November 6, 2003, the United States Environmental
Protection Agency and Northern Hills Water and Sewer Company
(“Northern Hills”) entered into a Consent Agreement and Final Order
(“Consent Agreement”) in Docket No. CERCLA-05-2004 wherein
Northern Hills, without admitting or denying the factual allegations of the
complaint, agreed to pay a civil penalty of $1,000 for failing to timely
report release of chlorine from its Freeport facility. A copy of the Consent
Agreement is attached as BNC 2.12 IL-F.

Michael T. Dryjanski

Manager, Regulatory Accounting
Utilities, Inc.

2335 Sanders Road

Northbrook, IL 60062
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STATE OF LOUISIANA
DEPARTMENT OF ENVIRONMENTAL QUALITY

OFFICE OF ENVIRONMENTAL COMPLIANCE

IN THE MATTER OF .
]
UTTLITIES INC. OF LOUISIANA * ENFORCEMENT TRACKING NO.
ST. TAMMANY PARISH .
ALY ID NO. LA#066359 . WE-C-01-0685
* AGENCY INTEREST NO
*
PROCEEDINGS UNDERTHE LOUISIANA 19041
ENVIRONMENTAL QUALITY ACT, .
La. RS. 30:200), EY SEQ. .
COMPLIANCE ORDER

The foliowing COMPLYANCE ORDER is Issued o UTILITIES INC. OF
LOUISIANA (RESPONDENT) by the Lovisiens Depastment of Foviraamental Quality (the
Department), under the suthority granted by the Louisiana Eavitonmental Quality Act (the Acy),
La. R.S. 30:2001, et seq., und prticularly by La. R.5. 30:2025(C) and 3€:2050.2.

FINDINGS OF FACT
L
The Respoodent owns andlor operates the Arrowwood W’m‘mmft Treamnent Plant
located ot (he end of Chevokee Street in Covinplon, St Tummany Parish, Louisisna. Louisian
Pollutant Dischacge Elisuination System permit LADOG6559 was issued on May 21, 1997, and
will expire on May 20, 2002. Ao LPDES permit application was teseived on October 24, 2001,

O5-P0-2002 D21 14FM C O BaT 490 5408 P.O4
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" LPDES permit LAGOE6SSS mnborizes the Ruspencent (© diseharge treated sanitry wasewalsr
into the Abite River, waters of the state.
is

Inspections conducted by the Department on or about Februery 17, 1998, and on or about
Novezber 9, 2001, sevealed the Respondent filed to keep records of the pH sarsple and analysis
times snd phi calitwation log. Each failure to maintaln reconds s in violation of LPDES permic
LAQUS6559 (Pt (11, Section A2, C.3, and C4). Lo RS. 30:2076 (A} (3), LAC 33:1X.501.4,
LAC 13:1X.2355 A, LAC 33:0X.2355.1.2, LAC 35:1X.2335J.3, and LAC 332778,

m.

Irspections cozducted by the Department ou of abont Fehruary 172, 1998, asd on or zbout
Novembder 9, 2001, rovealed the Respoudent filed 1o calculate i Josding concetitration
correedy, Tha Respondent does not use a represcatative mraple of dafly Dows to calculate daity

loadings ms required by its permit. Each falure to comectly calcolate loadicg cotcertration i in
violation of LPDES permit LADO66559 (Part 11T, Section A.2 and C.2), La R'S. 30:2076 (4) (3),
LAC 33:1X.501.A, LAC 33:IX.2355 A, and LAC 33:EX.2355.1.1.
1V,

A review of tha Discharge Monitoring Reports (DMRS) conductzd cn or about April 24,

2002, revealod the following effluent violations from 5/97 through 03/02:

1 Parameter Permlt Limit Sample Hesulls
h “me, % doy avg. 400 colomies 7100 mi m"-mw ples/ 100 ml |
7| T35 7 day avg, 3ol Zamg/l X

Each s¥lvent excursion is in violation of LPDES permit LACC66559 (Pant T, Page 2 of 2 and Part
{11, Section A2), La. R.S. 30:2076 (A) (1), La. R8. 30:2¢76 {A) (5), LAC 334UX.50L4A, LAC
33:IX.501.0, and LAC 33X 2355.A,

ES-SG-2002 021 15PN 84T 458 £4%8 PLes
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| 0T Helenourg Faulty elecitico! beeaker on pump #1
| &7l Helenbury, Heavy ran (rom Gopica] storm
| Holiday Squars Electical step-down Tansduomer op the
‘ contsol vokage went out
‘ “ET201 Crestvood ~¥Toat ball Taukly
81201 Helesbur Heuvy mum
1077101 Ercstwwg Malfugztioging float conizol
| T0/14/01 Crestwpod | Belzwentout mmécgi’"ﬂw pumps and
| the otker was loft off by accident
1 FOrT7i01 ““Crestwood on in force rain
1203701 Texaco on Kwy 190 Clircwt breakers 1o all three punps had
tripped out dee to & power surge

LPDES permit LAD0GS5509 (Pt L1, Section A.2 snd Pan 17, Seetion B.3.4), La. R.S. 30:2076

Euch Tiliure 10 properly operate and mamian syswems of seatmert and conirol 11 a Violation of

{A) (3), LAC 331%.501.A, LAC 33:0X 2355.A, and LAC 33:IX 2335.E

COMPLIANCE ORDER

Based on the foregoing, the Respondent Is heredy ordered:

L.

To immediately take, upon receipt of e COMPLIANCE ORDER, any xnd all steps

nocessary to mest and maintain complisnce with LPDES permit 1.AC066559.

T'o submit o the Faforcoment Division, within thirty (30) days after receipt of this
'COMPLIANCE ORDER, a compiete written rsport thai shall jnclude a detailed descripuion of

the cirenmatances of the cited violetens, and the actions tsken to achieve compliance with this

OS-0D-2302 21 1SPHM

n.

COMPLIANCE ORDER.

Ba? 458 6456
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A Sl review conducted by the Depaztoent on of aboot April 23, 2002, covcaled the

follovirg everfows as reported by the Responcent frora 4797 tough 402

“PATES OF | TOCATION OF COMMENTS
OYERFLOWS LIFTSTATION
135171 | Cincroa 10 Motz weat to ground and sharted o
two 60 arnp fuses
TTSET97 Village Dnive T " Mechanical Emé Wity tbe foat
' conrol
T Ms. Dec's Pumps not workiog
7497 Forest Loop 1568 Of vacum 3a the suction 101 pumips
G587 Clnema 10 Corrosion 1 the control panal
5T North Beat (ree Court Had circuit breaker in the contre! panei
11A7 Cinesaa 10 Tramsfacrer bomt up
17508 " Rutherord Ball check (b puntpe sticking
7% Crestvood Severs weather
17758 AOWW Hydsoulic ove:luad due 1o severe weather
1722798 Crestwood Heavy ¢ ande lems
U Ficlenburg Road Coctrol up preven
the pumps from stating
637158 Wal-Mart parking let ﬁmgﬂnm&mbﬁlt
F248.7:13 Feicnburg Rﬁ Electricat on ott
junction box.
TIG/98 Helenburg Road Power outage
. Fairway %)-1 ve Alr rehiel Jute come untied on
9729798 Roscburg Power outage due to Hericane George
185 Helenbusy, Road Ceontrol finat melluncton
37658 Felcoburg Read ~Tioating matenial dlsabled floal sysicm
from en. pueps.
51399 Foliday Squar Ceirtro] Hoat malfunction
11799 Cregtwood WWTW
fisled, sh down lift sation
173700 Ficicnburg Road relinf stopped uo
172100 i'ii‘v:'%'ak& “Tee o Sewer fme mam bwkc crﬁ‘
B0 RKiver Oaks
TIAT0 Heleoburg Road
32700 River o@ﬁ‘m‘w ofili | Ocbrs mﬁzcwwtwefl c!cgmgu‘ptbc
guma
473401 Crestwood Lost of power trom suppucr
576101 Helenburg Viain clrcuit breaker Tauing on ons of the |
two prmps causing other to bim up
05252000 821 15PN B47 400 84S

Bost/ong

F.v 8
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THE RESPONDENT SHALL FURTHER BE ON NOTICE TBAT:

L
The Respeedaut has a right to an sdjudicstory heasing cn u disputed issuc of material fact
ar of taw wricing from this COMPLIANCE ORDER. This right may be exercised by fling o
written request with the Secretary no lmer tan thity (30) doys afier reediot of this
COMPLIANCE ORDER. ‘
It
The request for adjudicestery hearing sball specify the provisions of the COMPLIANCE
ORDER on which the henring is requested and shall bricfly describe the basis for the requost. .
This sequest should reference the Enforcemeat Tracking Nomber aod Agency Ruterest
Nutaber, which are located in the upper right-hand corsr of the first page of this document and

should be directad (o the following:
Deparunent of Environmental Quality
Ofice of the Secrctary
Post Office Box 82282

Baton Rouge, Louisians 70884.2282

Aitn: Hearingy Clerk, Legal Division
Re: Enforcement Tracking No, WE-C-01-0685

Ageacy laterest No. 19041
.

Upon the Respondent’s timely filiog » request for a hearing, a hearing on the disputed
issne of matesial fact or of 1aw regarding this COMPLIANCE ORDER may be scheduled by
the Sectetary of the Depariment, The bearing shall be govemed by the Act, the Administrative
Procedize Act (Lo. RE. 49:950, ot soq.), and the Departmert’s Rules of Procedure. The
Department may amend or supplement this COMPLIANCE ORDER prior 10 the beacing, afte:

providing sufficient notice snd an opportunity for the preparstion of a defenso for the bearing,

05-20-2000 02 16PN 847 450 8458 P.es
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This COMPLIANCE ORDER i atfective upon seceizl.

Baton Rouge, Loulsian, this _2{_‘"(27’ ﬁf_Af%r , 2002,

K. Bruce Hamuon
Assistant Secretary ‘
Offics of Enviranmental Compliance

Copies of a request for a bearing andioc
related comespondence should be sent to:

Louisiana Departeaeat of Environmenta! Quolity
Office of Eavironmentl Compliance
Enforsement Division

P.O. Box 82215

Baton Rouge, LA 708842215

Atention: Mrs. Cheryl Nolan

<L My, Jerry Saunders
1.8, Environmental Protsction Ageacy

Mr. Bill Hathaway
Deparunent of Health and Hospitals

Mr. Doug Vincent
Deperiment of Health and Hospitals

5252002 B2 1eM BAT 499 G428

P.ea
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 Nowtk Graws Avenur £4s1, PO BOX 19276, Serusitin, hunos HI764-90% < 210 782.3387
Faags B Totsesone Conrer, 100 WSt Ranoouesy Sure 11300, Omiean, 1L 60607 13121 8146006

. ROt R BLACOIEVICH, GOVERNGR Dovacias P, Scorr, Drecron
217/785-0561 o , A

January 3, 2007
CERTIFIED MAIL # 7004 2510 0001 86209472
RETURN RECEIPT REQUESTED

Chris Montgomery
Midwest Regional Office
334 N.5375 E.
Valparaiso, In 46383

Re: UTL INC-GALENA TERRITORY UTILITES, 110835050
Compliance Commitment Acceptance
Violation Number: 'W-2006-00381

Dear Mr. Montgomery:
The Illinois Environmental Protection Agency ("lllinois EPA™) acecepts the Compliance

Commitment Agreement ("CCA") proposed by Utl Ine-Galena Territory Utilites dated December 18,
- 2006 in response to the Violation Notice dated November 1, 2006.

Commitment | | ‘ Scheduled Date
Hire an engineer (already completed) August 10, 2006
Submit compliance report with

chosen treatment option March 135, 2007
Begin Construction April 15,2007

Complete Construction and Obtain
Operating permit September 30, 2007

I}emmmimte Compliance ~ Running Annual
Average of Sample Results below the
Radionuclide MCL(s) October 10, 2008

Failure to fully comply with each of the commitments and the schedules for achieving each
commitment as contained in the CCA may, at the sole discretion of the Illinois EPA, result in referral
of this matter to the Office of the Attorney General, the State's Attorney of Jo Daviess County, or the
United States Environmental Protection Agency.
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Page 2

- UTL INC-GALENA TERRITORY UTILITES

VN W-2006-00381

The CCA does not constitute a waiver or modification of the terms and conditions of any license or
permit issued by the Illinois EPA or any other unit or department of local, state or federal
government or of any local, state, or federal statute or regulatory requirement. All required permits
or licenses nécessary to accomplish the commitments stated above and comply with all local, state or

~federal laws, regulations, licenses or permits must be acquimd in a timely manner. The need for

acquisition of any licenses or permits does not waive any of the times for achieving each

commitment as contained in the CCA. This CCA does not impact the eligibility or confer

aceeptance or rejection for an Hlinois EPA State Revolving Fund low interest loan.

Please niotify the Illinois EPA in writing within 10 days of the completion of each scheduled

commitment outlined above. Questions regarding this matter should be directed to Jay Timm at
217/785-0561. Written communications should be directed 1o Beverly Booker at Illinois EPA,
Bureau of Water, CAS #19, P.O. Box 19276, Springfield. lllinois 62794-9276. All communications
must include reference to Violation Notice number, W-2006-00381.

Sincerely.

%é//f P o)

Michael S. Garretson, Manager
- Compliance Assurance Section

Bureau of Water

cc: Tim Brant
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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

lllinois Commerce Commission
On Its Own Motion
VS~
Apple Canyon Utility Company; Cedar
Bluff Utilities, Inc.; Charmar Water : 06-0360
Company; Cherry Hill Water Company;
Northern Hills Water and Sewer Company

Citation for failure to comply with
Commission Order and with Commission
rules.

ORDER
By the Commission:

The Procedural History

On April 7, 20086, the Staff of the Financial Analysis Division ("Staff") of the lllinois
Commerce Commission ("Commission") issued a Staff Report regarding whether Apple
Canyon Utility Company; Cedar Bluff Utilities, Inc.; Charmar Water Company; Cherry
Hill Water Company; and Northern Hills Water and Sewer Company (collectively "the
Companies") maintained continuing property records, as was required by the final Order
in docket 03-0398. Ali of these companies are subsidiaries of a holding company,
Utilities, Inc. ("UI"). In that Report, Staff recommended that the Commission initiate a
citation proceeding to determine whether the Companies complied with the
Commission's final Order in Docket No. 03-0398, as well as with 83 Ill. Adm. Code 605,
and 83 1ll. Adm. Code 615, and to determine what penalties should attach, if any.

The Commission then issued a Citation Order, dated May 3, 2006, requiring a
proceeding to commence to determine whether the Companies failed to maintain
continuing property records, as was required by that Order and Commission regulations.
(83 1ll. Adm. Code 605.10, and 83 lll. Adm. Code 615, Appendix A). The Citation Order
also required a determination as to whether penalties should be imposed pursuant to
Section 5-202 of the Public Utilities Act, if any. The Companies filed a Verified Answer
on June 12, 2006.

Pursuant to proper legal notice, an evidentiary hearing was held in this matter
before a duly authorized Administrative Law Judge of the Commission on December 6,
2006. Steven M. Lubertozzi, the Chief Regulatory Officer for Ul and its subsidiaries,
testified on behalf of the Companies. Diana Hathhorn, an accountant in the
Commission’s Financial Analysis Division, testified on behalf of Commission Staff. At
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the conclusion of the hearing on December 6, 2006, the record was marked “Heard and
Taken.”

The Parties’ Positions
Staff's Position

Ms. Hathhorn testified that on April 7, 2004, the Commission entered a final
Order in 03-0398 approving a general increase in water and/or sewer rates. (Staff Ex.
1.0 at 2-3.) That Order attached several conditions to approval of the Companies’
proposed rate increases, including:

Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company, and Northern Hills Water and
Sewer Company shall establish and maintain continuing property records
[‘CPRs"] in compliance with the Commission’s rules, and must file a report
with the Manager of the Commission’s Accounting Department as to the
successful implementation of the property record program within 12
months after the final order in this proceeding.

(Order, docket No. 03-0398 at 26). The deadline specified for filing this Report was
April 7, 2005. However, the Companies did not file a Report until July 13, 2006, well-
over one year after the deadline. (/d. at 3.)

Ms. Hathhorn explained that the CPR Report filed by the Companies on July 13,
2006, establishes that the Companies now have CPRs that are updated for the years
2004, 2005, and 2006 to date. However, the Companies confirmed in Staff data
request response DLH-2.01 that their database for continuing property records has not
yet been updated for the years before 2004. (Staff Ex. 1.0 at 3).

Ms. Hathhorn also testified as to the reason utilities are required to keep
continuing property records. Continuing property records show the history of individual
assets. According to the Uniform System of Accounts for Water Utilities, 83 lll. Adm.
Code 605, continuing property records are a system of preserving the original cost of
plant in @ manner so that it is possible to identify, locate, and obtain the cost and age of
all used and useful property. Proof of the value of utility assets should be readily
available on the books of a regulated utility. This information is required when a
determination is made as to whether an investment is prudent and thus should be
capitalized. It also is required when quantifying capitalization. (ICC Staff Ex. 1.0 at 3-4).
She stated that without continuing property records, the Companies violated 83 lll. Adm.
Code 615. (/d)).

Ms. Hathhorn stated that, in the past rate cases, Ul subsidiaries have failed to
maintain continuing property records. This failure resulted in personnel at Ul
subsidiaries being unable to locate invoices to support rate base additions. Thus, in Ul
rate case previous to docket 03-0398, the Commission disallowed unsupported rate
base. (Staff Ex. 1.0at5). A continued failure to establish and maintain CPRs will result
in the same problem being repeated in the next rate case filed by a Ul subsidiary. (/d.).

2.




06-0360

Ms. Hathhorn explained that the Companies have made progress with their CPRs but,
they are not yet complete. (/d.) Therefore, she recommended that the Commission find
in this docket that the procedure that has been used in the past rate cases, to disallow
rate base additions that have no CPR evidentiary support, will be followed in future rate
cases. (/d.).

She also asserted testified that the Commission has the authority to impose civil
penalties upon the Companies pursuant to Section 5-202 of the Act, in accordance with
the criteria set forth in Section 5-203 of the Act. Those criteria are: (a) the
appropriateness of the penalty to the size of the business of the public utility, (b) the
gravity of the violation; (c) any other mitigating or aggravating factors as the
Commission may find to exist; and (c) the good faith of the public utility in attempting to
achieve compliance after notification of a violation. (Staff Ex. 1.0at6).

With regard to the size of the Companies, Ms. Hathhorn noted that the
Companies here are wholly-owned subsidiaries of Ul, and together, these five
companies provide water and/or sewer service to approximately 1,500 customers in
various lllinois counties. (Staff Ex. 1.0 at 6). Ms. Hathhorn stated that the parent
company here, Ul, is not a “small utility” as is defined by the Public Utilities Act. It has
24 lllinois subsidiaries, with 17,400 customers in this state. Also, Ul owns and operates
approximately 81 water and/or wastewater systems in seventeen different states. In Ms.
Hathhorn's opinion, the size of the Companies’ parent, Ul, is an aggravating factor that
the Commission should consider. (/d.).

As for the gravity of the violation, she testified that failure to maintain continuing
property records in compliance with Parts 605 and 615 results in the Companies being
unable to support increases to plant for plant additions that were made since the
Companies’ last rate case. (/d., at 7). Ms. Hathhorn explained that if the Companies
continue to maintain the CPRs on a prospective basis, they will have evidentiary
support for all plant additions from 2004 to the present. (/d.).

Regarding good faith, Ms. Hathhorn asserted that the final order in docket 03-
0398 was not the first time that the Commission has required a Ul subsidiary to maintain
a CPR system. (Staff Ex. 1.0 7-8). The Commission's Order in Apple Canyon Utility
Co., docket 94-0157, (March 22, 1995, 1995 lll. PUC Lexis 203) required some Ul
subsidiaries to maintain Continuing Property Records using the "Will County Continuing
Property Records" as a model. (/d). In addition, Ms. Hathhorn stated that the
Companies were not diligent in complying with the final Order in docket 03-0368,
because that Order required the Companies to file a report establishing successful
implementation of CPRs by April 7, 2005. However, the Companies did not meet that
deadline and instead filed several motions for extension of time to comply with the
Order. (/d.).!

! The Administrative Law Judge was never served with a copy of any of theses motions. As a result, these
motions were never granted.
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Ms. Hathhorn recommended that the Commission impose a penalty on each of
the five Companies in the amount of $1,000, for a total of $5,000. (Staff Ex. 1.0 at 9).
She stated that it was not Staff's desire to impose a large fine. Rather, imposition of the
fine here is to make it clear that this Commission requires utilities to follow its rules and
orders. (Tr. 39). She further recommended that, in the final Order in this proceeding,
the Commission advise the Companies that all of Ul's lllinois subsidiaries must comply
with the Commission’s rules regarding the maintenance of CPRs, or, risk being subject
to disallowances of plant additions to rate base in future rate cases.

The Companies’ Position

Mr. Lubertozzi testified that after the final Order in docket 03-0398, Ul created an
in-house database system, which would interface with Ul's existing systems and its
software and hardware. This database system was designed to contain the information
required for CPRs for Ul's subsidiaries. (Ul Ex. 1.0 at 2-3). However, there was an
unanticipated delay in getting the data entry work done. The hardware and software
that Ul and its subsidiaries use to track certain general ledger additions is a very old
system. It was not designed to be able to add the information that is required for
continuing property records. (Tr. 45). Therefore, UI's management had its IT
Department create a log-in screen. Ul's IT Department also created ways that
personnel can track and try to control who implemented data and match that information
with information found on the general ledger. (/d.).

The biggest problem encountered was tracking invoices and general ledger
additions for 400 subsidiaries throughout the United States. It often took four to five
hours, or more, to search the system just to find one invoice in order to match up a
vendor with the corresponding dollar amount. Thus, dealing with problems with the
older system took much longer than the amount of time that was originally anticipated.
(Id). As a result, the Companies were unable to meet the April 7, 2005 deadline for
CPR implementation set forth in the final Order in docket 03-0398. (/d.).

Mr. Lubertozzi explained that Ul subsidiaries have now developed a CPR system
that is currently in place and functioning. This system has been implemented
retroactively through 2004. (Ul Ex. 1.0 at 3). In the Companies’ CPR Report, the
Companies explained that UlI's management team has met with various consulting firms
to discuss acquiring new data management systems, including a new general ledger
and billing systems. Also, the new data management and billing systems can create,
track, store and generate continuing property records. (/d.).

The Companies contended, in their Answer, that it made good faith attempts to
inform the Commission of the delay, which is a mitigating factor. (/d. at4-5). Also, U],
the Companies’ parent, was also recently acquired by a new parent, Hydrostar, LLC.
(Ul Ex. 1.01). This new parent is committed to upgrading the hardware and software of
data management systems to improve functionality and to improwe the reporting
process, which will prevent data processing bottlenecks for Ul's subsidiaries in the
future. (/d.).

4-
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With respect to Staff's recommendations, the Companies agreed that all of Ul's
regulated lllinois subsidiaries will not seek rate base additions that are not supported by
CPRs. (Ul Ex. 1.0 at 4). Further, for the purposes of resolving this proceeding, the
Companies agreed to pay civil penalties of $1,000 per Company, for a total of $5,000
for all of the Companies in question. (/d.).

The Companies also asserted that implementation of the CPR system described
in Ul Exhibit 1.01 will occur for all of its lllinois subsidiaries. They further agree that no
Ul subsidiary will seek rate base additions that are not supported by CPRs. (Ul Ex. 1.0
at4).

Analysis and Conclusions

Based on the record, the Commission finds that the five Ul subsidiaries at issue,
Apple Canyon Utility Company; Cedar Bluff Utilities, Inc.; Charmar Water Company;
Cherry Hill Water Company; and Northern Hills Water and Sewer Company, failed to file
the CPR Report on April 7, 2005 as was required by the final Order in docket 03-0398.
In fact, this Report was not filed until July 13, 2006, fifteen months after the time it was
due to be filed. However, the Companies now have CPRs in place for 2004 to the
present. Therefore, the Companies are now in partial compliance with the final Order in
docket 03-0398, as well as the Commission's rules regarding CPRs, at least with
respect for the year 2004, and forward.

With respect to CPRs for the years before 2004, the Companies contend that
they, and their sister companies, intend to implement CPRs for the years previous to
2004. In light of this, the Commission finds that Staff's proposal, which the Companies
have accepted, i disallow rate base additions that have no CPR evidentiary support in
future rate cases filed by Ul subsidiaries, is reasonable.

This Commission has authority pursuant to Section 5-202 of the Public Utilities
Act to assess penalties upon any public utility when it violates or fails to comply with any
provision of the Public Utilities Act, or fails to comply with any Commission Order, rule,
or regulation. (220 ILCS 5/5-202). Staff recommended civil penalties of $1,000 for
each of the Companies, for a total of $5,000 for all the Companies. The Companies
have agreed to pay these penalties.

Penalties are assessed penalties pursuant to Section 203(a) of the Public Utilities

Act, which provides, in pertinent part:

In determining the amount of the penalty, the Commission shall consider
the appropriateness of the penalty to the size of the business of the public
utility, corporation other than a public utility, or person acting as a public
utility charged, the gravity of the violation, such other mitigating or
aggravating factors as the Commission may find to exist, and the good
faith of the public utility, corporation other than a public utility, or person
acting as a public utility charged in attempting to achieve compliance after
notification of a violation.
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(220 ILCS 5/4-203(a)). We note that Staff reported that the five Companies together
provide water and/or sewer service to approximately 1,500 customers in various lllinois
counties. The Companies are thus "small utilities" under Section 4-502 of the Act. (220
ILCS 5/4-502).

As for to the gravity of the violation, Staff posits that failure to maintain CPRs
results in an inability on the part of the Companies to support increases to plant for plant
additions made since their last rate cases. However, according to the Companies,
except when a utility makes a rate filing, failing to maintain CPRs has no significant
adverse impact on customers. We note that there is no evidence establishing that
customers were harmed. However, the Companies must fully comply with the Act, the
Commission's rules, and its Orders.

With regard to other aggravating factors, Staff asserted that the parent company,
Ul, is not a small utility as defined by the Act, as it has twenty-four subsidiaries, with
17,400 customers in lllinois. This fact, Staff maintains, is an aggravating factor.
However, Mr. Lubertozzi's testimony established that the Companies encountered
unexpected difficulty when entering data for the CPRs, causing delay. (See, Tr. 44-46).
We also note that the Companies have expressed a commitment to support all plant
additions in all rate cases filed by Ul subsidiaries. The Commission concludes that the
commitment expressed in this proceeding to implement CPRs across all of Ul's lllinois
~ subsidiaries, as well as the commitment not to seek rate base additions that are not
supported by CPRs, is sufficient to alleviate Staffs concerns. We also note that,
irrespective of the commitment expressed, the law requires utilities to maintain CPRs.
(83 l. Adm. Code 605.10, 83 lll. Adm. Code 615 Appendix A).

With regard to good faith, Staff questioned the Companies' diligence and good
faith in coming into compliance with the CPR requirements, noting that Commission
Orders dating back to 1995 have required implementation of CPRs. We also note that
a series of motions requesting extensions of time to file the Report in question were filed.
Because none of these motions were served on the Administrative Law Judge, none
were granted. The diligence of these Companies is questionable, when they continued
to file motions seeking extension of time, even after previous motions seeking
extensions had not been granted. However, the Companies have agreed to pay the
penalty recommended by Staff. Therefore, the Commission finds that the assessment
and the amount of the penalties appropriate for the gravity of the violation here. We
therefore conclude that the penalty of $1,000 per Company is reasonable.

We note that the parties are in agreement as to the two issues here, whether a
fine should be imposed, and how much that fine should be. “et, they filed prefiled
testimony. The attorneys are advised, in future situations of this nature, to consider
stipulations, and other types of resource-saving procedures, such as, motions brought
pursuant to Sections 2-615(e) or 2-1005 of the lllinois Code of Civil Procedure. (735
ILCS 5/2-615(e) and 2-1005)).
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Findings and Ordering Paragraphs

The Commission, having considered the entire record herein and being fully
advised in the premises, is of the opinion and finds that:

(1)  Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company provide water and/or sewer service to the public within
the State of lllinois, and, as such, are “public utilities” within the meaning
of the Public Utilities Act;

(2) the Commission has subject-matter jurisdiction and jurisdiction over Cedar
Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company;

(3)  the recitals of fact and conclusions of law reached in the prefatory portion
of this Order are supported by the record and are hereby adopted as
findings of fact and conclusions of law for purposes of this Order;

(4) in future rate cases involving any subsidiary of Utilities, Inc., including, but
not limited to, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company,
Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company, rate base additions shall be supported with
continuing property record evidentiary support;

(5)  pursuant to Section 5202 of the Act, Cedar Bluff Utilities, Inc., Apple
Canyon Utility Company, Charmar Water Company, Cherry Hill Water
Company and Northern Hills Water and Sewer Company are each
required to a pay a civil penalty of $1,000 each, for a total of $5,000.

IT IS THEREFORE ORDERED by the Commission that in future rate cases
involving Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and Sewer Company,
or any other Utilities, Inc. subsidiary, rate base additions shall be supported with
continuing property records.

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public Utilities
Act, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water Company,
Cherry Hill Water Company and Northern Hills Water and Sewer Company are each
hereby assessed a fine in the amount of $1,000.00, for a total amount of $5,000.00.
Said fines shall be paid by check payable to the lllinois Commerce Commission and
delivered to the Financial Information Section of the Commission’s Administrative
Services Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Cedar Bluff Utilities, Inc., Apple Canyon Utility
Company, Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company shall file with the Commission’s Chief Clerk a certification

-7-
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attesting that each Company has paid the ordered fine. Said certification is to be filed in
Docket No. 06-0360, served upon the parties to this docket and a copy is to be provided
to the Manager of the Commission’s Water Department within thirty (30) days of the
entry of this Order.

IT IS FURTHER ORDERED that any petitions, objections or motions made in this
proceeding and not otherwise specifically disposed of herein are hereby disposed of in
a manner consistent with the conclusions contained herein.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject
to the Administrative Review Law.

By Order of the Commission this 21st day of March, 2007.

(SIGNED) CHARLES E. BOX

Chairman
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IN THE CIRCUIT COURT FOR THE 15TH JUDICIAL CIRCUIT
| : ' : ‘ STEPHENSON COUNTY, ILLINOIS

'~ CHANCERY DIVISION
i PEOPLE OF THE STATE OF ILLINOIS ex rel. )
| LISA MADIGAN, Attorney General of the State )
| of Illineis, . , . )
: )
Plaintiff, )
g |
V. )  No. O q CH— [i]b
)
) ‘ ’
NORTHERN HILLS WATER and SEWER ) SF 1L ED
COMPANY, an Illinois corporation, ) >TEPHENSON COUNTY, 1L,
: )
Defendant. ) MAY 18 2007
cu—:: RZ Ki &E ‘m’gé%gﬁ%m

CONSENT ORDER
Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, ex rel. LISA ‘MADIGAN, Attorney
“General of the .State of Illinois, _the Illinois Environmental Protection Agency (“Illinois EPA”),
and Defendant, NORTHERN HILLS WATER and SEWER COMPANY (“Northern Hills”),
have agreed to fhe making of this Consent Order and submit it to this Court for apprOQal. The
parties agree that the statement of facts contained herein represents a fair summary of the
evidence and testimony which would be 'introdubed by the partl;es if a trial were held. The parties

further stipulate that this statement of facts is made and agreed upon for purposes of settlement

only and that neither the fact that a party has entered into this Consent.Order, nor any of the facts




stipu]afed hérein, shall be introduced into evidence in any other proceeding regarding the claims
asserted in the Complaint except as otherwise provided herein. If this Court approves and enters
this Consent Order, Defendant agrees to be bound by the Consent Order and nof to contest its
vélidity in émy subéequent proéeeding to implement or enforce its terms. However, it is the intem
of the parties ‘to this Consent Order that it be a final judgment on the merits of this matter, subject
to the pro’visions of Section VIILK (“Release from 'Liabili4ty”) and Section VIILM (“Mpdiﬁcation
of Consent Order”). | |

I  JURISDICTION

This Court has jurisdiction of the subject matter herein and of the parties cpnsenting
hereto pursuant to the Illinois Environmentai Protection Act (“Act”), 415 .ILCS 5/1 et seq.
(2004). |

| II. AUTHORIZATION
The undersigned representatives for each party certify that they are fully authorized by the
party whom they represent to enter into the ternis and conditions of this Consent Order and to
legally bind them to it.
| Ill. . STATEMENT OF FACTS
‘A.  Parties |
| L Qn May 18, 2007, a Complaint was filed on behalf of the People of the State of |

| Illi_nois by Lisa Madigan, Attorney General of the'State of Illinois, 6n her own motion and upon

the request of the Iilinois EPA, pursuant to Section 42(d) and (¢) of the Act, 415 ILCS 5/42(d)

and (e)(2004), against the Defendant.




2. The Illinois EPA is an administrative agency of the State of lllinois, created
pursuant to Section 4 of the Act, 415 ILCS 5/4(2004),
3. At all times relevant to the Complaint, Defendant was and is an Illinois

corporation in good standing that is authorized to transact business in the State of Illinois.

'B.  Site Description

At all times relev.ant to the Complaint, Defendant qwned and operated a waste water
treatment plant "WWTP"), which scrvi_écs 183 homes in the Northern Hills subdivision of |
Freeport, Illinois, and is located at 1438 West Fairview Road, Freeport, Stgphenson County,
Hlinois (the "Facility"). The Defendant’s corp&ate address is 6110 Abington Drive, Rockford,
Mllinois.

C. Allegatlons of Non-Compliance

Plaintiff contends that the Defendant has violated the following provmxons of the Act and

‘Illinois Pollution Control Board (”Board”) Water Pollution Regulations:

Count I. Water Pollution, violations of Section 12(a) of the
’ Act, 415 ILCS 5/12(a)(2004);

~ Count II: Water Quality violations, violations of Section 12(a) of the
‘Act, 415 ILCS 5/12(a)(2004) and Sections 302.203, 304.105,
and 304.106 of the Board’s Water Pollution Regulations, 35 L.
- Adm. Code 302. 203 304. 105 and 304.106;

Count III; Creating a Water Pollution Hazard, a violation of Section 12(d)
of the Act, 415 ILCS 5/12(d)(2004);

Count IV: Permit Violations, violations of Section 12(f) of the Act, 415
ILCS 5/12(£)(2004) and Section 309.102(a) of the Board’s
- Water Pollution Regulations, 35 Ill. Adm. Code 309.102(a);




D. Admission of Violations

The Defendant represents that it has entered into this Consent Order for the purpose of
settling and compromising disputed claims without having to incur the expense of contested

litigation, By entering into this Consent Order and complyihg with its terms, the Defendant does

not affirmatively admit the allegations of violation within the Complaint and referenced within

"Section II.C herein, and this Consent Order shall not be interpreted as including Such admission.

E. Compliance Activities to Date
Defendant has taken the following actions at the Facility:

1. Installed an alarm system to pro{lide notice of equipment failures and any
deviations in flow;

2. Established an inventory of replacement parts and a replacement clarifier
' drive unit on site;

3. Conducts quarterly inspecticns of the clarifier drive unit; and
4. Completed a Phase I Engineering Feasibility Study.

IV. APPLICABILITY

A.  This Consent Ordér shall apply 10 and be binding upon the Plaintiff and the D,eAfendant,‘
and any officer, director, agent, or employee of the Defendant, as well as any Successors or
assigns of the Defendant. The Defendant waives as a defense to any enforcerﬁent action taken
pursuant to this Consent Order the failure of any of its officers, directors, agents, employe.es'or
SUCCESSOrS OF assigns to take such aqtion as shall be required to comply with the provisions of

this Consent Order.

B. No change in ownership, corporate status or. operator of the facility shall in any way alter




~ the responsibilities of the Defendant under this Consent Order. In the event of any conveyance of

title, easement or other interest in thé facility, the Defendant shall continue to be bound by and

- remain liable for performance of all obligations under this Consent Order. In appropriate
circumstances, however, the' Defendant and a proposed purchaser or operator of the facility may

jointly request, and the Plaintiff, in its discretion, may consider modification of this Consent
Order to obligate the proposed purchaser or Qpetator to carry out future requirements of this
Consent Order in place of, or in addition to, the Defendant.
C. | In the event that the Defendant proposes to sell or transfer any real property or operations
subject fo this Consent Order, the Defendant shall notify the ?laintiff 30 (iays prior to the
conveyance of title, ownership or other intefest, including a leasehold interest in the facility or a
portion thereof. The Defendant shall make the prospective purchaser or successor’s compliance
with this Consent Order a condition of any éuch sale or transfer and shall provide a copy of this
Consent Order to any such succeséor in inte;est. This provision does not relieve the Defendant
from compliance with any regulatory requirement regarding notice and transfer of applicable

facility permits. |

D. The Defendant shall notify each contractor to be retained to perform work required in this

Consent Order of each of the requirements of this Consent Order relevant to the activities to be

performed by that contractof, including all relevant work schedules and reporting deadlines, and

shall provide a copy of this Consent Order to each contractor already retained no later than 30

- days after the date of entry of this Consent Order. In addition, the Defendant shall provide copies

" of all schedules for implementation of the provisions of this Consent Order to the prime




vendor(s) supplying the control Itechnology systems and other equipment required by this
. Consent Order.

V. | COMPLIANCE WITH OTHER LAWS AND REGULATIONS

This Consent Order in no way affects the responsibilities of the Defendant to corhply with
any other fedéral, state or local laws or regulations, including but not limited to the Act, and the
Board Regulations, 35 Ill. Adm. Code, Subtitles A through H.

V1. VENUE

The parties agree that the venue of any action commenced in the circuit court for the
purposes of interpretation and enforcement of the terms and conditions of this Consent Order
shall be in the Circuit Court of Stephenson County, Illinois.

Vil. SEVERABILITY

It is the intent of the Plaintiff and Defendant that the provisioﬁs of this Consent Order
shall_bc severable, and should any provision be declared by a court of c.ompetent jurisdiétion- to
be inconsistent with state or federal law, and therefore unenforceable, the remaining claysés shall
remain in full force and effect. |

VIII. JUDGMENT ORDER

This Court, having jurisdiction over the parties and subject matter, the parties having
‘appeared, due notice having been given, the Court having considered the stipulated facts and
being advised in the premises, this Court finds the following relief appropriate:

ITIS HEREBY ORDERED, ADJUDGED AND DECREED:

A, Penalty




1. a.-  The Defendant shall péy a civil penalty of Nine Thousand Seven Hundred
Fifty Dollars -($9,750.00). Payment shall be tendered at time of entry of the éohsent order or
before, {0 the Assistant Attorney General.
b. Payment shall be made by certified check or mdney order, payable to the
' Illinois. EPA for deposit into the Environ.mgntal Protection Trust Fund (“EPTF”).
c. The name, case number and the Defendant’s Federal Employer

Identification Number ("FEIN™), shall appear on the face of the certified check or money order.

B. Future Compliance
L Within 30 days of the entry of this Consent Order, Defendant shall retain an
‘engineer to prepare Plans, Specifications and a construction permit application that shall include
upgrades to the Facility that address all compliance issues("WWTP Project").
2. Within 90 days of the entry of this Consent Order, Defendant shall submit the

Plans, Specifications and a complete construction permit application for the WWTP Project to
the Illinois EPA, Division of Water Pollution Control Permit Section, for its approval. In
| addition, a copy of this application shall be forwarded to the following:

Charles Gunnarson

Assistant Counsel

llinois EPA .

1021 North Grand Avenue East

P.O. Box 19276 . '
- Springfield, Illinois 62794-5276

3. Within 60 days of the Illinois EPA's approval and issuance of a Construction

Permit, Defendant shall bid and award the WWTP project for construction.




4, Within 24 months of the Illinois EPA's issuance of a final Construction Permit,
‘Defendant shall complete the WWTP Project and achieve compliance with all applicalﬁe permits
and regulations ("Final Compliance Date").

3. Witﬁin 3 months of the Illinois EPA’s issuance of a final Construction Permit, and
thereafter, once every 6 months, Defendant shall submit a Progress REpért on the construction of
the WWTP Project to the Plaintiffs as described in Section VIILH of this Order, until the Project
is completed and operational. -

6. From the date of the cnn"y of this Consent Order until the date the 'WWTP
Project ié completed and operational, the Defendant shall empioy its best efforts to ensure the
éxisting WWTP is maiﬁtained and operated in compliance with all applicable standards, and to
produce final effluent in compliance with its NPDES Permit. Such efforts include, but may not
be limited to, continuing to maintain an inventory of replacement parts aﬁd a replac’erpent

~'clariﬁ_er drive on site and conducting quarterly inspections of the clarifier drive unit.

7. Once the WWTP Project is complete, Defendant shall at all times operate its '
upgraded wastewater treatment plant in accordance with the terms of its NPDES Permit.

C. Stipulated Penalties

1. If the Defendant fails to complete any activity or fails to comply with any
response 6'r reporting requirement by the date specified in S‘elction VIII.B of this ansent Order,
the Defendant shail provide notice to the Plaintiff of each failure to comply with this Consent -

Order. In addition, the Defendant shéli pay to the Plaintiff, for payment into the EPTF, stipulated

penalties per violation for each day of violation in the amount of $100.00 until such time that




compliance is achieved.

2. Following the Plaintiff’s determination that the Defendant has failed to complete
performance of any task or other portion of work, failed to provide a required submittal,
including any réport or notification, Plaintiff may make a demand for stipulated penalties upon
Defendant for its noncompliance with this Consent Order. Failure by the Plaintiff to make this
demand shall not relieve the Défendant of the obligation to pay stipﬁlated penalties.

3. All pehalties owed the Plaintiff under this section of this Consent Order that have

not been Vpaid shall be payable within thirty (30) days ofthe date the Defendant knows or should -
have known of its noncompliance with any provision of this Consent Order.

4, a. All stipulated penalties shall be paid by certified check or money ordler,“
payable to the Illinois EPA for deposit into the EPTF and shall be sent by first class mail and
delivered to: |

. Illinois Envirbnmenfal Protection Agency
Fiscal Services
1021 North Grand Avenue East
P.O. Box 19276 .
Springfield, Illinois 62794-9276

b. The name and number of the case and the Defendant’s FEIN shall ap]ﬁear

. on the face of the check. A copy of the certified check or money order shall be sent to:

Paula Becker Wheeler

Assistant Attorney General
Environmental Bureau :

69 W. Washington St., Suite 1800
Chicago, lllinois 60602




5. The stipulated penaltics shall be enforceable by the Plaintiff and shall be in
addition to, and shall.not,’preclude fhe use of, aﬁy other remedies or sanctions ariéing from the
failure to comply ﬁth this Consent Order.

D _IntereSt on Penalties | ,

1. Pursuant to Section 42(g) of the Act, 4115 ILCS 5/42(g), interest shall accrue on
any penalty amount owed by the Defendant not paid within the time prescribed herein, at the
maximum rafe allowable ﬁnder Section 1003(a) of the Illinois Income Tax Act, 351ILCS

5/1003(2)(2004). |

2. Interest on unpaid penaltieé shall begin to accrue from the date such are due and
continue to accrue to the date full payment is 'recéived by the Illindis EPA.

3. Where partial payment is made on any penalty amount that is due, such partial
payment shall be first applied to any interest on uﬁpaid penalties then owing.

4. All interest c.m penalties owed the Plaintiff shall be paid lby certified check, money
order or electronic funds transfer payable to the Illinois EPA for deposit in th@ EPTF and shall' be
subrﬁitted by ﬁrst‘class mail and delivered to: | |

Illinois Environmental Protection Agency
"Fiscal Services
1021 North Grand Avenue East
P.O. Box 19276
Springfield, lllinois 62794-9276
5. The name, case number, and the Defendant’s FEIN sh.alliappefar on the face of the

- certified check or money order, A copy of the certified check or money order shall be sent to:
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Paula Becker Wheeler
Assistant Attorney General
Environmental Bureau
69 W. Washington St., Suite 1800
Chicago, Illinois 60602
E. Future Use
Notwithstanding any other language in this Consent Order to the contrary, and in

consideration of the mutual promises and conditions contained in this Consent Order, including

the Release from Liability contained in Section VIILK, below, Defendant hereby agrees that this

Consent Order may be used against the De'fendant in any subsequent enforcement action or

‘permit proceeding as proof of a past adjudication of violation of the Act and the Board

Regulations promulgatgd thereunder for all violations alleged in the Complaint in this matter, for
purposes of Section 39(a) and (i) and/or 42(h) of the Act, 415 ILCS 5/39(a) and (i) and/or
5/42(h). Further, Defendant agrees to waive, in any subsequent enforcement action, any right to
contest whether these alleged violations were adjudicated.
F. Force Majeure

1. For the purposes of this Consent Order, force majeure is an event arising solely
beyond the control of the Defendant, which prevents the timely performance of any of the
requirements of this Consent Order. For purposes of this Consent order force majeure shall
include, but is not limited to, events sugh as floods, fires, tornadoes, other natural disasters, and
labor disputes beyond the reasonable control 6f the Defendant.

2, When, in fhe opinion of the Defendant, a force majeure event oceurs which caﬁscs

or may cause a delay in the performaﬁce of any of the requirements of this Consent Order, the
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Defendant shall orally notify the Plaintiff within forty-;:ight (48) hours of the occurrence.
Written notice shall be giveﬂ to the Plaintiff as soon as practicable, but no later than ten (10)
calendar days aﬁer the claimed occurrence. |

3. Failure by the Defendant to comply with the notice requirements of the preceding

paragraph shall render this Section VIILF voidable by the Plaintiff as to the specific event for-

" which the Defendant has failed to comply with the notice requirement. If voided, this section

shall be of no effect as to the particular event involved.

4, Within ten (10) calendar days of receipt of the written force majeufe notice
required under Section VIILF.2, the Plaintiff shall respond to the De_fendant_in wﬁting regarding
the Defendant’s claim of a delay or impediment to performance. If the Plaintiff agrees that the

delay or impediment to performance has been or will be caused by circumstances beyond the

. control of the Defendant, including any entity controlled by the Defendant, and that the

Defendant could not have prevented the delay by the exercise of due diligence, the parties shall
stipulate to an extension of the required deadline(s) for all requirement(s) affected by the delay,
by a period equivaleht to the delay actually caused by such circumstances. Such stipulation may

be filed as a modification to this Consent Order pursuant to the modification procedures

~ established in this Consent Order. The Defendant shall not be liable for stipulated penalties for

the period of any such stipulated extension.

5. If the Plaintiff does not accept the Defendant’s claim of a force majeure event, the

Defendant may submit the matter to this Court within twenty (20) calendar days of receipt of

Plaintiff’s determination for resolution to avoid payment of stipulated penalties, by filing a
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petition for determination of the issue. Once the Defendant has submitted such a petition to the -

Court, the Plaintiff shall have twenty (20) calendar days to file its response to said petitioﬁ. The
burden of proof of establishing that a force majeure event prevented the timely performance shall
be upo_p.theDgfendant. If this Court determines that the delay or impediment to performance has
been or will be caused by circumsta_ﬁces solely beyond the control of the Defendant, including
any entity controlled by the Defendant, and that the Defendant could not héve prex}ented the
delay by the exercise of due diligence, the Defendant shall be excused as to that evént (including
any imposition of stipulated penalties), for all requirements affected bsf the delgy, for a period of
time equivalént to the delay or such other period as may be determined by this Court. -

6. An increase in costs associated with implementing any requirement of this

- Consent Order shall not, by itself, excuse the Defendant ‘under the provisions of this Section

VIILF of this Consent Order from a failure to comply with such a requirement.

G. = Dispute Resolution

1. Ur;leés otherwise provided for in this Consent Order, the dispute resolution
procedures prov-ided by this séction shall be the only process available to resolve all disputes
aﬁsing under tﬁis éons_ent Crder, including but not limited to the Illinois EPA’s approval,
comment on, or denial of any report, plan or remediation objective, or the Hlinois EPA’s decision
regarding appropriate' or necésseﬁy reéponse activity. The following are expressly not subject to
the dispute resolution procedlires providgd by this section: disputes regafding force majeuré;
which has sgparate pfocedures as contained in-Section‘ VIIL.G above§ where the Defendant has

violated any payment or compliance deadline within this Consent Order, for which the Plaintiff
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may elect to file a petition for adjudication of contempt or rule to show cause; and, disputes
regarding a substantial déngcr to the eﬁvironment or to the public health of persons or to the
welfare of persons. | | |
2 The dispute resoiutibn procedure shall be invoked upon the written notice by one

of the partiés to-‘this Consent Order to another describiﬁg the nature of the dispute and the |
initiating' party’s' position with regard to such dispute. The party receiving such notice shall
4 _ﬁcknowlédge receipt of the notice; thereafter the parties shall schedule a meeting to discuss the
dispute_ informally not later than fourteen (14) days from the receipt of sucfl notice.

3 Disputes submitted tovdispute }esoiution shall, in the first instance, be the subject
of infc.)rmaI negotiations between the panieé. Such period of iﬁformal negbtiations shall be for a
period of thirty (30)'calendar days from the date of the first meeting between representatives of
the Pléintif’f and the Defendant, unless the parties’ representatives agree, in writing, to shorten or
extend this period. |

4. In the event that the parties are unable to reach agreement during the infbnnal
negotiation period, the Plaintiff shall provide the ljefendant with a written summary of its
position régarding the dispute. Thé position advanced by‘ the Plaintiff shall be considered
binding unless, within twenty (20) calendar days of the Defendant’s receipt of the written
summary of the Plaintiff’s posiﬁon, the Defendant files a petition with this Court seeking judicial
resolution of the dispute. The Plaintiff shall respond to the petitionl by filing the administrative
'record of the dispute and any argument responsive to the petition within twenty (20) calendar

days of service of Defendant’s petition. The administrative record of the dispute shall include
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the written notice (;f the dispute, any responsive submittals, the Plaintiff’s written sinnmary of its
- position, tﬁc Defendant’é petition before the court and the Plaintiff’s réé’pbnée to the petition.

5. The invocation of dispute resélution, in and of itself, shall nof excuse compliance
with any requirement, obligation or deadline contained herein, and stipulated penalties may be
assessed for failure or noﬁcompliance during the period of dispute resolution.

6. This Court shall make its decision based on the administrative record and shall not

* draw any inferences nor establish ahy presumptions adverse to any party as a result of invocation
of this section or the paﬂiés’ inability to reach agreement with respect to the disputéd issue. The
Plaintiff’s positionvshall be afﬁﬁncd unless, based upon the administrative record, it is against
the manifest weight of the evidence.

‘7.l As part of thé resolution of any dispute, the parties, by agreement, or by order of
this Court, may, in appropriate circumstances, extend or modify the schedule for cornple.tion of
work under this Consent Order to account for the delay in the work that occurred as a result of
dispute resolution. |
H. Correspondence, Reports and Other Documents

Any and all correspondence, reports and any other documents required under this Consent
Order, eéxcept for payménts pursuant to Sections VIILA. and C. of this Consent Ordér shall be
submitted as follows: |

As to the Plaintiff
Paula Becker Wheeler
Assistant Attorney General

Environmental Bureau
69 W. Washington St., Suite 1800
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Chicago, Illinois 60602

Charles Gunnarson

Assistant Counsel

Illinois EPA

1021 North Grand Avenue East
- P.O.Box 19276

Springfield, Illinois 62794-9276

Nancy Sisson
" Field Operations Section
Illinois EPA
4302 N. Main
Rockford, I 61103

As to the Defendant

. Lisa Crossett
2335 Sanders Road
- Northbrook, Illinois 60062-6196

Paul Burris
2335 Sanders Road
Northbrook, Hlinois 60062-6196

Madonna F. McGrath

Baker & Daniels LLP

300 N. Meridian St., Suite 2700
Indianapolis, IN 46204

L Right of Entry

In addition to any other authority, the Illinois EPA, its empl'oyees and representatives, and

the Attorney General, her employees and representatives, shall have the right of entry into and
upon the Defendant’s facility which is the subject of i;his Consent Order, at all reasonable times
for the purposes of carrying out inspections. In conducting such inspections, the IHinois EPA, its

employees and representatives, and the Attorney General, her employees and representatives,
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~may @ke photographs, samples, and collect information, as they deem necessary.
J. Cease and Desist

The Defendant shall cease and desist from future vioi_ations of the Act and Board
Regulations that were the subject matter of the Cdmplai_ht as outlined in Section IIL.C. (;f this
Consent Order.
K Release from Liability

In consideration of the Defendant’s payment of a $9,750 penalty and any specified costs
and accrued interest, completion of all activities required hereunder, and its commitrﬁcnt to
Cease and Desist as contained in Section VIII.J abc;ve, the Pla_intiff releases, waives and
[discharges the Defendant from any further liability or penalties for violations of the Act and
Board Regulations that were the subject matter of the Complaint herein. The release set forth
above does not extend to any mattefs other than those expressly spéciﬁed in Plaintiﬁ’s
Complaint ﬁled on May 18, 2007. The Plaintiff reserves, and this Consent Order is' without
‘prejudice to, all rights of the State of Illinois against the Defendant with respect to all other

matters, including but not limited to, the following:

2. criminal liability;
b. liability for future violation of state, federal, local, and common laws and/or
regulations;
c. liability for natural resources damage arising out of the alleged violations; and
d. liability or claims based on the Defem.i‘ant’s failure to satisfy the requirements of

this Consent Order.
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Nothing in this Consent Order is intended as a waiver, discharge, releasé, or covenant not
to sue for any claim or cause of action, administrative or judicial, civil or criminal, past or future,
in law or in equity, which the State of Ilinois or the Illinois EPA may have against any person, as

defined by Section 3.315 of the Act, 415 ILCS 5/3.315(2004), or entity other than the Defendant.

L. Retention of Jurisdiction

This Court shall retain jurisdiction of this matter for the purposes of interpreting and
enforcing the terms and conditions of this Consent Order.
M. Modification of Consent Order

The parties may, by mutual written consent, extend any compliance dates or modify the -

* terms of this Consent Order without leave of court. A request for any modification shall be made

in writing and submitted to the contact persons identified in Section VIILH.. Any such request .

shall be made by separate document, and shall not be submitted within any other report or

submittal required by this Consent Order. Any such agreéd modification shall be in writing,
signed By authorized representatives of each party, .ﬁled with the court and incorporated into this
Consent Order by refergnce. | |
N. Enforcément of Consent Order

L Upon the entry of this Consent Order, any party hgreto', upon motion, may
reinstate these proceedings for the purpose of enforcing the terms and conditions of this Congent
Order. This Consent Order is a binding and enforceable order of this Court and may be enforced

as such through any and all available means.

2. Defendant agrees that notice of any subsequent proceeding to enforce this Consent
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-drder may be made by mail and waives any requirement of service of proceés.
O. Execution of Documént
This Order shall become effective only when-executed by all parties and the Court. This
* Order may be executed by the partiés in one or more counterparts, all of which taken together,

\

|

|

- shall constitute one and the same instrument.
i (THE REST OF THIS PAGE IS LEFT INTENTIONALLY BLANK)
| .

|
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WHEREFORE, the patties, by their representatives, enter into this Consent Order and

submit it to this Court that it may be approved and entered.

'AGREED:

FOR THE PLAINTIFF:

PEOPLE CF THE STATE OF ILLINOIS
ex rel. LISA MADIGAN,

Attorney General of the

State of Illinois .

MATTHEW J. DUNN, Chief _ JLLINOIS ENVIRONMENTAL
Environmental Enforcement/ ' ~ PROTECTION AGENCY

itigation Divisiop !

M’,\N\b %’\’7 BY: M é’( 4//””“’"‘“
CAZE% ROBERT/A. MESSINA
Environmental Bureau Chief Legal Counsel

Assistant Attorney General , _
DATE: ;Zl’éo/ﬂ)’/ | | DATE: 5/'4!07

FOR THE DEFENDANT:

NORTHERN HILLS WATER and SEWER 'ENTERED:
COMPANY.

BY:

Its

DATE:

JUDGE

DATE:
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-FOR THE PLAINTIFF:

PEOPLE OF THE STATE OF ILLINOIS
ex rel. LISA MADIGAN, '
Attorney General of the

State of Hllinois

MATTHEW J. DUNN, Chief o ILLINOIS ENVIRONMENTAL
Environmental Enforcement/ ' - PROTECTION AGENCY

Asbestos Litigation Division

BY: BY: -
ROSEMARIE CAZEAU, Cluef ROBERT A. MESSINA
Environmental Bureau Chief Legal Counsel
Assistant Attorney General

DATE: - DATE:

' FOR THE DEFENDANT:

'NORTHERN HILLS WATER and SENER  ENTERED:
COMPANW /'?,

BY: “?”/u 2 J//WM/
Its onal Ve -

DATE: _ .5/3/07

JUDGE

DATE: W\@Vg |18 _20Y)

20




BNC 2.12 IL-D




STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION
Galena Territory Utilities, Inc.

Petition for Issuance of Permanent

and Temporary Certificates of Public

Convenience and Necessity to : 05-0452
Provide Sanitary Sewer Collection :

Disposal and Service to a Parcel in

Unincorporated Jo-Daviess County,

inois Pursuant to Section 8-406 of

the lllinois Public Utilities Act; and

for approval of a related contract.

By the Commission:
. Procedural History

On July 22, 2005 Galena Territory Utilities, Inc. ("Petitioner" or “GTU") filed with
the Illinois Commerce Commission ("Commission"), a verified petition for a Certificate of
Public Convenience and Necessity pursuant to Section 8-406 of the Public Utilities Act
("Act"), to provide sanitary sewer service to a certain parcel in Jo-Daviess County,
llinois. Galena Territory Utilities currently provides water and sanitary sewer public
utility service to approximately 2,058 water and 730 sewer customers in unincorporated
Jo-Daviess County, lllinois, commonly known as the Galena Territory. Galena Territory
Utilities is a public utility within the meaning of Section 5/3-105 of the Act, and is a
wholly-owned subsidiary of Utilities, Inc., which directly or through operating
subsidiaries, provides water and wastewater services to more than 280,000 customers
in 17 states, including approximately 17,400 customers in lllinois.

Petitioner has been requested to provide sanitary sewer service to an existing
condominium development known as Longhollow Point in an area of unincorporated Jo-
Daviess County, lllinois, which is contiguous to and in the vicinity of the existing
certificated area of Galena Territory Utilities. The proposed service area consists of
approximately 2.95 acres and will contain no more than 71 condominium units. The
Petition requests a permanent certificate of service authority from the Commission
authorizing Petitioner to serve the parcel, under the standard rates, rules and
regulations that Galena Territory Utilities, Inc. has in effect. A temporary certificate of
service authority was issued to the Petitioner by the Commission on September 14,
2005. There are no municipalities whose corporate boundaries lie within one and one-
half miles of the property.

On August 15, 2005 and December 7, 2005, pre-hearing conferences were held
before a duly authorized Administrative Law Judge (“ALJ") of the Commission at its




05-0452

offices in Springfield, lllinois. On April 17, 2006, an evidentiary hearing was held, and
appearances were entered on behalf of GTU and Commission Staff (“Staff’). GTU
presented the testimony of Steven Dihel, Regulatory Accountant for Petitioner. Staff
presented the testimony of Thomas Smith, Economic Analyst for the Commission, and
Michael McNally, Financial Analyst for the Commission. At the conclusion of the
hearing, the record was marked “Heard and Taken.” A Proposed Order was served
upon the parties. Staff did not take exception to any of the substantive findings within
the Proposed Order and proposed some additional language to clarify the Commission's
findings and the factual basis for the findings. GTU indicated it had no objection to
Staff's additional clarifying language, and that the Company had agreed with Staff not to
oppose the adoption of the Proposed Order. Although GTU disagreed with the legal
arguments advanced by Staff in support of the penalty finding, GTU had determined any
further effort required to sustain its position would not be worthwhile.

Il. Applicable Statutory Authority
Section 8-406(b) of the Act provides, in relevant part:

No public utility shall begin the construction of any plant,
equipment, property or facility which is not in substitution of any
existing plant, equipment, property or facility or any extension or
alteration thereof or in addition thereto, uniess and until it shall have
obtained from the Commission a certificate that public convenience
and necessity require such construction. Whenever after a hearing
the Commission determines that any new construction or the
transaction of any business by a public utility will promote the public
convenience and is necessary thereto, it shall have the power to
issue certificates of public convenience and necessity. The
Commission shall determine that proposed construction will
promote the public convenience and necessity only if the utility
demonstrates: (1) that the proposed construction is necessary to
provide adequate, reliable, and efficient service to its customers
and is the least-cost means of satisfying the service needs of its
customers; (2) that the utility is capable of efficiently managing and
supervising the construction process and has taken sufficient action
to ensure adequate and efficient construction and supervision
thereof; and (3) that the utility is capable of financing the proposed
construction without significant adverse financial consequences for
the utility or its customers.

In addition to issues surrounding the issuance of the requested certificate, Staff has
also requested that a penalty be imposed upon GTU for providing service to an area
prior to obtaining a certificate to serve that area. The relevant statutory provisions
regarding this issue are as follows:

Section 5-202 provides that:
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Any public utility, any corporation other than a public utility, or any
person acting as a public utility, that violates or fails to comply with
any provisions of this Act or that fails to obey, observe, or comply
with any order, decision, rule, regulation, direction, or requirement,
or any part or provision thereof, of the Commission, made or
issued under authority of this Act, in a case in which a penalty is
not otherwise provided for in this Act, shall be subject to a civil
penalty imposed in the manner provided in Section 4-203. A small
public utility, as defined in subsection (b) of Section 4-502 of this
Act, is subject to a civil penalty of not less than $500 nor more
than $2,000 for each and every offense . . . .

. In case of a continuing violation, each day’s continuance
thereof shall be a separate and distinct offense, provided,
however, that the cumulative penalty for any continuing violation
shall not exceed $500,000, except in the case of a small utility, as
defined in subsection (b) of Section 4-502 of this Act, in which
case the cumulative penalty for any contlnumg violation shall not
exceed $35,000 .

No penalties shall accrue under this provision until 15 days after
the mailing of a notice to such party or parties that they are in
violation of or have failed to comply with the Act or order, decision,
rule, regulation, direction, or requirement of the Commission or any
part or provision thereof, except that this notice provision shall not
apply when the violation was intentional.

Section 4-203 provides that:

All civil penalties established under this Act shall be assessed and
collected by the Commission. Except for the penalties provided
under Section 2-202, civil penalties may be assessed only after
notice and opportunity to be heard. In determining the amount of
the penalty, the Commission shall consider the appropriateness of

| the penalty to the size of the business of the public utility . . . the
gravity of the violation, and such other mitigating or aggravating
factors as the Commission may find to exist, and the good faith of
the public utility . . . in attempting to achieve compliance after
notification of the violation

11 Uncontested Issues
A. Certificate of Public Convenience and Necessity

Galena Territory Utilities' verified Petition states that sewer service within the
proposed service area had previously been provided by the Longhollow Point Owners
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Association, Inc. (the “Association” or “LPOA"), which represents the property owners of
the condominiums and is exempt from Commission regulation as a mutual association.
The waste water generated within the proposed service area had been collected by the
Association and had been sent to offsite holding tanks. From these holding tanks, the
waste water flow was then taken via sludge hauling trucks for disposal at a treatment
plant. Over the years, the holding tanks had greatly deteriorated, and the lllinois
Environmental Protection Agency had indicated this operation should be discontinued
and the holding tanks should be removed as soon as possible. As a result, the
Association had determined the best interests of its members would be served by
undertaking to construct the necessary facilities to interconnect with Galena Territory
Utilities” existing sewer utility system.

Staff analyzed GTU’s proposal in conjunction with the requirements of 8-406(b)
of the Act. Staff noted that no other utility was certificated to serve the proposed area,
and that Staff was aware of no other sewer utilities that have interest or capacity to
serve the proposed area. Staff analyzed the construction of the sewer system facilities
and opined that GTU had properly and adequately managed the construction. It was
the opinion of Staff witnesses that there was a demonstrated need for sewer service in
the area, and that GTU could provide that service on a least cost basis. Staff witness
McNally testified that GTU is capable of financing the proposed construction without
significant adverse financial consequences for the utility or its customers, whether or not
the Commission adopts Staff's proposal to require GTU to refund a portion of the sewer
construction costs. Staff therefore recommended that the Commission grant GTU’s
request for a Certificate of Public Convenience and Necessity.

B. Rules and Regulations and Conditions of Service

Staff recommended that the Company be directed to update its sewer and water
rules consistent with Staff Exhibit 1.2, Rules, Regulations and Conditions of Service for
Sewer Operations, and Staff Exhibit 1.3, Rules, Regulations and Conditions of Service
for Water Operations. The Petitioner accepted Staff's recommendation on this matter.

v. Contested Issues
A. Refund of Sewer Construction Costs
Staff Position:

Staff proposes that GTU immediately refund one and one-half times the annual
(or 18 months of revenue) to the LPOA. (Staff Ex. 1.0, p. 13) Staff also recommends
that GTU be required to use the guidelines as contained in ICC Staff Exhibit 1.2 for
purposes of making refunds to LPOA over the first ten years following the issuance of a
certificate in this Docket. (/d., at 14)

Staff notes that there are basically no codified sewer rules. However, Staff is of
the opinion that in the recent past the Commission has used water rules as a guideline
for the regulation of sewer utilities. (/d., at 8) As a result, some sewer utilities have
rules that require investment by those utilities in contributed plant.
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The rationale for the refund, which results in investment in plant by a utility, is
identifiable in basic ratemaking theory, under which utilities invest in assets to serve
customers, operate and maintain those assets, pay taxes, and accumulate funds
through the depreciation of assets in order that assets can be replaced when they are
worn out. (/d., at 9) Rates are then established to provide for the recovery of the
aforementioned costs, including a return on investment, from customers who are
receiving service. If a utility has no investment, the basic tenets of ratemaking become
open to question. Specifically, if there is no investment, then there is no opportunity to
earn a return, no incentive to operate efficiently, and no assets to depreciate so that
funds might be accumulated for future replacement. In the instant docket, absent the
refunds advocated by Staff, the Company will have invested no funds in the plant at
issue. (/d., at 11)

Since no rules have been promulgated for the expansion of sewer plant, Staff
believes that the generic sewer rules developed from the Standards of Service for
Water Companies (83 Ill. Adm. Code Part 600) and particularly Service to New
Customers (83 Ill. Adm. Code 600.370) should be used as a guideline for sewer plant
expansions. (Staff Ex. 1, p. 9) Water and sewer systems are similar and it is
reasonable to apply the same rules to the two systems. In Docket No. 00-0194, the
Commission stated that it has “. . . no difficulty interpreting Section 600.370(a) as also
pertaining to sewer supply plant . . . .” (Order, p. 6, April 25, 2001) (/d., at 10) The
Commission’s decision in this regard was challenged and was affirmed by the Third
Appellate Court. (See 331 Ill. App. 3d 1030, 772 N.E.2d 390 (2002))

GTU Position:

GTU takes exception to Staff's position that GTU should refund to LPOA an
amount equal to 18 months revenue from operations, or $24,927, in exchange for the
contribution of the constructed lift station and sewer main to GTU. GTU is of the opinion
that to require this contribution would have the effect of increasing the total costs of
providing service, because customers will bear the additional cost of the return, interest
and taxes associated with the incremental plant investment. GTU further opines that to
implement Staff's proposal would fail to promote the public convenience, as required in
Section 8-406(b), as the lift station and main only serve one customer.

GTU also is of the opinion that this proposal to apply the water main extension
rule to the contribution of sewer facilities is unnecessary to promote the objectives
behind the Commission’s water rule. GTU believes the main purpose of this water rule
is to protect the utility and its customers from paying for substantial investments in new
facilities that might not achieve expectations. This risk is not present in this situation, as
the risk had already been avoided when LPOA constructed and paid for the mains
necessary to connect to GTU’s system, and proposed to contribute the facilities at no
cost. GTU also believes that the 10-year refund requirement used in the water rules is
not needed in this case. GTU notes that the possibility of any sale of the contributed
plant is extremely remote, -as the nearest municipal facility is over 9 miles away. GTU
further notes that these contributed plant facilities constitute a relatively small portion of
GTU's total investment in utility plant, and GTU believes that imposition of this
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contribution rule is unnecessary to achieve the goal of having the utility provide efficient
utility service.

GTU further notes that according to the testimony, the requested refund would
amount to about 40% of GTU’s annual sewer income being paid to a single customer.
As GTU notes that no utility can be compelled to provide service to customers outside
of its certificated area, to impose this large cost on GTU would strongly discourage any
utility from entertaining future requests by isolated customers who need utility service.

B. Assessment of a Penalty for Providing Service Prior to Certification
Staff Position:

Staff is of the position that GTU was providing service to LPOA prior to its
receiving a temporary certificate by the Interim Order in this Docket. (Staff Ex. 1.0, pp.
3-4) Yet, it did not request a Certificate until it filed the Petition in the instant docket on
July 22, 2005. On August 8, 2005, Galena was notified in a letter from Staff counsel,
Vladan Milosevic that it had been brought to Staff's attention that Galena may have
been operating as a public utility for approximately 18 months without a Certificate from
the Commission. (See Staff Ex. 1.1) The letter also informed Galena that it may be
subject to penalties for violating the PUA. At the status hearing on August 15, 2005,
Staff made a statement into the record in which it articulated its concern about GTU
serving the proposed area since May of 2004 without a Certificate and recommending
that the Commission grant a Temporary Certificate. (See Tr., at 7-8) GTU received a
Temporary Certificate on September 14, 2005 authorizing it to provide service in the
proposed service area.

Staff recommends that the Commission impose a $1,000 penalty on GTU,
pursuant to its authority under Section 5-202 and 4-203 of the PUA, for operating within
the proposed service area prior to receiving a certificate of public convenience. (220
ILCS 5/5-202 and 4-203) Said operation without a certificate of public convenience and
necessity was in contravention of Section 8-406 of the PUA which prohibits utilities from
beginning construction of facilities without having obtained a certificate from the
Commission. (See 220 ILCS 5/8-406(b))

In making its recommendation Staff has taken into consideration the
requirements of Sections 5-202 and 4-203. The notice required by Section 5-202 was
provided by the letter from Staff Counsel mailed on August 8, 2005. The fifteen days
during which no penalty could accrue ran from August 8 through August 23. This left
the 20 days from August 24 until the Temporary Certificate was issued on September
14, 2005 for the penalty to accrue.

Section 4-502 of the Act defines a small public utility as one that “regularly
provides service to fewer than 7,500 customers.” Galena currently has 2,058 water
customers and 730 sewer customers, bringing it within the penalty limitations for a small
utility. (Staff Ex. 1.0, p. 17)
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Section 4-203 of the Act provides 4 factors for the Commission to consider when
assessing a penalty: 1) the size of the business of the public utility; 2) the gravity of the
violation; 3) other mitigating or aggravating factors; and 4) the good faith demonstrated
in attempting to achieve compliance after notification of the violation. As discussed
above, Galena is a small utility. However, GTU is the subsidiary of Utilities Inc., which
is not a small utility as defined by Section 4-502 of the PUA. Utilities Inc. has 24
subsidiaries similar to Galena in lllinois, with 17,400 customers in the state. (Staff Ex.
1.0, p. 18) Utilities Inc. should be aware of the requirements of the lllinois Public
Utilities Act in regard to Certificates of Public Convenience and Necessity as it has
applied for and received Certificates from the Commission in the past. GTU should be
expected to adhere to the requirements of the Act.

The fact that the Petitioner acknowledged its failure and brought its failure to the
attention of the Commission should be considered as a mitigating factor. (Staff Ex. 1.0,
p. 18) The fact that GTU received a Temporary Certificate within 37 days of receiving
the notice of violation is a demonstration of good faith. (Staff Ex. 1.0, p. 18-19) Finally,
the continuing nature of the violation of Section 5-202 should be considered. However,
Staff recommends that because of the foregoing mitigating factors it would not be
appropriate to fine the Petitioner on a daily basis. (/d.)

GTU errs in its reliance on Docket No. 02-0008 for the proposition that “neither
the Commission nor Staff considered the utility’s provision of service prior to certification
to be a violation of the Act’ (Galena IB, p. 8). The application for a certificate of
convenience and necessity which formed the basis for Docket No. 02-0008 was filed
pursuant to a Settlement Agreement entered in Docket No. 00-0679. (See Commission
Order, p. 2, Docket No. 02-0008 (May 22, 2002)) The Procedural History in the Order
states, “The Company and Staff agreed that in light of the expedited schedule and the
fact that the Company is serving the two customers in the requested certificated area,
the issuance of a temporary Certificate is unnecessary.” (ld., at 1) This discussion of
the procedural status of the docket is not the equivalent of a Staff position or a
Commission finding in a contested matter.

In order to understand the procedural history of Docket No. 02-0008, one may
review the procedural history of Docket No. 00-0679. In that docket, the City of
Columbia (“City”) filed a complaint alleging that lllinois American Water Company
(“IAWC”) was providing water service outside its certificated area. The parties
stipulated to the facts that IAWC was proving water service to two residences which
were outside of its certificated area and that the service connections for the two
residences were within IAWC's service area. The City argued that the point of usage
rather than the point of connection was determinative of whether IAWC needed a
certificate to serve the two residences. IAWC argued that the fact that the point of
connection and metering point were within its certificated areas was determinative of
whether IAWC need a certificate to provide service. The parties ultimately resolved
their controversy by a Settlement Agreement which required IAWC to request a
certificate of public convenience and necessity. There is no Commission Order ruling
on the issue as the Order entered reflects the Settlement Agreement of the parties. Itis
notable though that prior to the settlement by the parties, the Administrative Law Judge
(“‘ALJ”) had issued a Proposed Order (September 6, 2000), dismissing IAWC’s
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arguments and concluding that IAWC had violated Section 8-406(b) of the Public
Utilities Act (‘PUA") (220 ILCS 5/8-406(b)) by providing water service to residences
outside its certificated area. Staff notes that the Settlement Agreement, Briefs on
Exception and Reply Briefs on Exception were not filed and at the time the Commission
issued a Final Order, the issue was not contested. The Settlement Agreement reflects
the same position as adopted by the ALJ in the Proposed Order. The reasoning set
forth in the Proposed Order is instructive and should be applied to this docket. Staff is
not aware of any other final Commission order that directly addresses the issue.

GTU also argues that the Commission has permitted utilities to provide service
from a point within the existing service areas without requiring a certificate for the areas
benefiting from the service. The cases relied upon by Galena are inapposite to the
issues before the Commission in this proceeding.

In Will County Water Company, Docket No. 87-0353 (Dec. 22, 1987) Wil
County’s request for a certificate of public convenience and necessity was denied and
the Commission ordered Will County to provide water service on a wholesale basis and
to file appropriate rate tariffs with the Commission. At issue in that docket were both the
willingness or obligation of various entities to own the distribution lines and compliance
with a municipal ordinance. The resolution crafted by the Commission provided water
service as needed without running afoul of the municipal ordinance. Those facts are not
similar to the facts in the instant docket and no question has been raised as to legal
impediments or provision of service on a wholesale basis in this docket.

Similarly in /llinois American Water Company, Docket No. 96-0494 (June 11,
1997) the Petitioner requested Commission approval of a wholesale contract. Contrary
to the Company’s argument, GTU's provision of service to LPOA is clearly
distinguishable from wholesale service as was provided in those dockets.

Finally, the Petitioner argued that it would be unfair to penalize the Company
based upon notice provided by a Commission employee rather than “having the notice
considered as an agenda item at a public meeting of the Commission.” (Galena IB, p.
9) No legal authority is provided for this argument. Section 5-202 of the PUA does not
state that the Commission must consider the notice at a public meeting. (220 ILCS 5/5-
202) It simply provides for the mailing of ‘a notice’. GTU does not deny that it received
a notice but seeks to impose a greater burden on the Commission than is required by
statute. Given the purpose of the notice — notification of an entity that it is in violation of
a rule, order, decision, or requirement of the Commission — time is of the essence in
serving the notice so that the entity may bring itself into compliance immediately. The
notice, after all, is not the equivalent of a finding that an entity is in violation, it simply
provides the entity an opportunity to cure its violation before penalties may be
assessed. In this case, although GTU was notified that it may be in violation of Section
8-406, GTU did not bring itself into compliance within the 15 days provided by statute.

No public utility may serve customers outside of its certificated area without
having first received a certificate of public convenience and necessity from the
Commission. None of GTU's arguments have demonstrated that it was not a public
utility providing utility service from May of 2004 until September 14, 2005, during which
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time it provided sewer service to LPOA without a certificate of public convenience and
necessity. GTU was notified August 8, 2005 that it may be in violation of the Act and
that it may be subject to penaities under Sections 5-202 and 4-203 of the Act. GTU
failed to bring itself into compliance with the Act until September 14, 2005 when an
Interim Order was granted in this proceeding granting it a temporary certificate of public
convenience and necessity. GTU should be assessed a $1,000.00 penalty which takes
into consideration Petitioner's status as a small utility, its cooperation with Staff, the
speed (37 days) with which it attained a temporary certificate, and its relationship with
Utilities Inc., which is not a small utility and which should be aware of the requirements
of the Public Utilities Act.

GTU Position:

GTU is of the opinion that they did not provide service prior to obtaining a
certificate of service authority. GTU bases this on the fact that the construction of the
new plant to extend the LPOA’'s sewer facilities to a connection point with GTU’s
existing certificated service area was performed by LPOA at their expense. GTU notes
that the Commission has previously held, in Docket 95-0238, that LPOA, as a co-
operative, did not need a certificate to provide utility service. GTU takes the position
that they have only sought a certificate because LPOA desires to transfer the
responsibility for maintaining and replacing the lift station and main extension to GTU,
and that ownership of these facilities will not be transferred to GTU unless and until the
Commission has entered a final order granting a permanent certificate of service
authority to GTU.

GTU interprets prior Commission orders for the proposition that a utility may
provide service to customers at a point within its currently certificated service area even
though the area benefiting from the service is located outside the certificated area.

GTU also objects to the notice of violation being given by a Staff attorney, rather
than having the issuance of a notice being considered at a public meeting of the
Commission. GTU is of the opinion that the power to issue a notice of a potential
violation should be a matter reserved to the Commission. GTU notes that when the
notice was issued by the Staff attorney, this Petition was already pending before the
Commission, and based on GTU's interpretation of other dockets, GTU had no reason
to know that their provision of service to LPOA was in violation of the Act.

V. Commission Analysis and Conclusion

The Commission first notes that the parties are in agreement that a Certificate of
Public Convenience and Necessity should be issued to GTU to provide service to the
Longhollow Point Condominiums, located in the area described in Exhibit A to the
Petition. It appears that the subject property is in need of sewer services, having been
informed by the llinois EPA to cease their prior method of handling sewage, that
Petitioner is well situated to handle service for the subject area, and there appear to be
no municipal facilities closer than 9 miles to the subject area.
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The parties are also in agreement that the Petitioner will adopt new water and
sewer rules, in conformity with Staff Exhibits 1.2 and 1.3.

The two issues on which the parties have disagreement, are first whether GTU
should be required to make refunds to LPOA for a portion of the contributed plant
constructed by LPOA, and second, whether GTU should be fined for providing service
to an area outside their certificated area prior to receiving a new certificate from the
Commission.

The Commission first notes that it appears the parties are in agreement that
there are no codified sewer rules in use that would aid in the determination of this
matter. Staff urges the Commission to use the water rules to aid in determining this
matter, as discussed in Docket 00-0194. To use the aforementioned water rules in this
matter, GTU would be required to make a refund to LPOA for the contributed plant in
the amount of $24,927, which GTU notes would amount to approximately 40% of the
Petitioner's annual income. Under the sewer rules that Petitioner appears to be
operating under at the present time, no contribution to capital would be required. The
Commission notes that upon adoption of the updated water and sewer rules, this issue
should not be in question in any dockets in the future.

Staff notes that the revenue received by GTU for services rendered to LPOA
would not have been considered in GTU’s most recent rate case, and therefore Staff
believes that all this revenue should be available for investment in the main extension.
GTU believes the testimony shows that to accept Staff's proposal would have the
negative effect of increasing the cost to provide service, and would have a chilling effect
on any future requests for small expansions to serve a single or a very few customers.

The Commission, in this hopefully unique situation, is disinclined to require a
contribution to capital from GTU as requested by Staff. We note that under the sewer
rules in effect for GTU at the time of the construction, unlike the new rules to be
adopted, no contribution is contemplated. The Commission also notes that in this
situation, LPOA was under a mandate from the lllinois EPA to remedy their sewer
treatment situation, which they were able to do with the assistance of GTU. The
construction of the lift station and sewer main were undertaken by LPOA, and the
agreement between LPOA and GTU contemplates the facilities being given to GTU
upon a certificate being issued. While we recognize that GTU will be receiving these
facilities at a zero cost, this does not appear to give GTU any incentive to provide sub-
standard service, nor the opportunity to seek a windfall in the future. While this
arrangement appears to have been structured differently than most additions to plant,
with construction being handled by the customer in a service area in which the utility is
not certificated, it is the hope of the Commission that this was done to ease the
environmental burdens of the condominium association, and not an attempt to
circumvent the Commission rules and regulations. The Commission further notes that
the best time to resolve the issue of refunds is prior to the issuance of a Certificate and
prior to the beginning of construction. It is unfortunate that in this case the Company
agreed to provide service and that construction was begun prior to the Commission’s
authorization being granted.
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On the issue of a penalty to be assessed for providing service prior to
certification, it appears clear to the Commission that GTU was in fact providing utility
services to an area outside of the Petitioner's certificated area of service. The
Commission is also satisfied that the notice provided by Staff Attorney Milosevic was in
compliance with the rules, and that this notice entitled GTU to a 15 day period in which
to bring themselves into compliance. While GTU argues that a utility is entitled to
provide service to a customer outside their certificated area, we agree with the position
of Staff that the cases relied upon by GTU do not stand for this proposition. The
Commission is also in agreement with Staff regarding the mitigating factors present in
this matter, but we also note that GTU apparently provided services to LPOA for
approximately 16 months prior to obtaining an interim certificate of service authority.
The Commission is of the opinion that the recommended fine of $1,000.00 is
appropriate in this matter.

VI.  Finding and Ordering Paragraphs:

The Commission, after reviewing the entire record and being fully advised in the
premises, is of the opinion and finds that:

(1)  Galena Territory Utilities, Inc. is a public utility engaged in the business of
furnishing water and sanitary sewer service to the public in portions of the
State of lllinois and is a public utility within the meaning of Section 3-105
of the Public Utilities Act;

(2) the Commission has jurisdiction over the Petitioner and of the subject
matter herein,;

(3) the recitals of fact set forth in the prefatory portion of this Order are
“supported by the record and are hereby adopted as findings of fact;

(4) a Certificate of Public Convenience and Necessity should be issued to
Petitioner for the provision of sanitary sewer service to the area described
in Exhibit A to the Petition;

(5) Petitioner should, within 30 days after entry of this Order, file tariffs
implementing Rules, Regulations and Conditions of Service substantially
consistent with Staff Exhibits 1.2 and 1.3, with an effective date of not less
than thirty working days after the date of filing for service rendered on and
after their effective date, with individual tariff sheets corrected within that
time period if necessary;

(6) The Commission rejects Staffs recommendations for an initial refund and
for possible future refunds of sewer construction cost; and

| (7) Petitioner shall, pursuant to Section 5-202 of the Public Utility Act, pay a
| fine of $1,000, which amount shall be paid to the llinois Commerce
| Commission within 30 days of the entry of this Order.

11
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IT IS THEREFORE ORDERED that, pursuant to Section 8-406(e) of the Public
Utilities Act, a Certificate of Public Convenience and Necessity is hereby granted to
Galena Territory Utilities, Inc., to provide sanitary sewer service to the areas described
in the attachment to the verified petition filed in this docket.

IT IS FURTHER ORDERED that the Certificate of Public Convenience and
Necessity hereinabove granted shall be the following:

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

IT IS HEREBY CERTIFIED that the public convenience and
necessity require that Galena Territory Utilities, Inc. provide sanitary sewer
service to the area described in Exhibit A to the verified petition filed in this
docket.

IT IS FURTHER ORDERED that Galena Territory Utilities, Inc. shall serve such
customers under the standard rates, rules and regulations that Galena Territory Utilities,
Inc. has in effect.

IT IS FURTHER ORDERED that within 30 days after entry of this Order, Galena
Territory Utilities, Inc. shall file tariffs implementing Rules, Regulations and Conditions of
Service substantially consistent with Staff Exhibits 1.2 and 1.3 with an effective date of
not less than thirty (30) working days after the date of filing, for service rendered on and
after their effective date, with individual tariff sheets to be corrected within that time
period if necessary.

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public Utilities
Act, Galena Territory Utilities is hereby assessed a fine in the amount of $1,000.00, said
fine to be paid by check made out to the lllinois Commerce Commission and delivered
to the Financial Information Section of the Commission's Administrative Services
Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Galena Territories Utilities, Inc. shall file with the
Commission’s Chief Clerk a certification attesting that the Company has paid the
ordered fine. Said certification is to be filed under Docket No. 05-0452, served upon the
parties to this docket and a copy is to be provided to the Manager of the Commission’s
Water Department within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-1 13 of
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject
to the Administrative Review Law.

By Order of the Commission this 30" day of August, 2006

(SIGNED) CHARLES E. BOX

Chairman
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IN THE CIRCUIT COURT FOR THE NINETEENTH JUDICIAL DISTRICT
. LAKE COUNTY, ILLINOIS

PEOPLE OF THE STATE OF IQLINOIS
ex rel. LISA MADIGAN, Attorney

General of the State of:Illinois,

Plaintiff, .
No. 05 CH 1009

Y LED
F o 1280

| CONSENT ORDER _éé%?ﬁ%@é&ﬁ;t

Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, ex rel. LISA

CHARMAR WATER COMPANY, an Illinois
corporation,

)

)

)

)

)

~ )
v. ‘ )
)

)

)

)

)

Defendant.

MADIGAN, Attorney General of the State of Illinois, the Illinois
Environmental Protection Agency (“Illinois EPA"), and Defendant,
Charmar ﬁater Company, have agreed to the making of this Consent
Order and submit it to this Court for approval. The parties
agree that the statement of,facts containedfherein represents a
Fair summaty of,éhe evidence and testimony which woula be
introdﬁcgd by the parties if a trial were held. The parties
further stipulate that this statement of facts is made and
agreed upon for purposes of~99tt1éﬁ§ﬁﬁfaﬁf§'£ﬁd that neither the
fact that a party has entered iﬁto this Consent Order, nor any’
of the facts stipulatad.herein,;shall be introduced into

evidence in«any'oth¢i~prceeedin9:regarding:the-claims~asserted

in the Complaint except as otherwise provided herein. If this




Court approves and enters this Consent Ordeif-Defendantg;grees
to be bound by the Consent Orxder and not to contest its vaiidity
in any subsequent proceeding to implement or enforce its terms.
However, it. is the intent of the parties to this Consent Order
;haﬁ it be a final judgment on the merits of this mattér,
subject to the provisions of Section VIII.K (“Release from
Liability”) and Section VIII.M (“Modification of Consent
Order”) .
I. JURISDICTION
This Court has jurisdiction of the subject matter herein
énd-of the parties consenting hereto pursuant tosﬁhe‘fllinois‘
Environmental Protection Act (“Act”), 415 ILCS 5/1bet-5eq.
(2002) . |
IT. AUTHORIZATION
The undersigned rgpréséntatives for each party certify that
they are fully authorized by the party whom they represent to

enter into the terms and conditions of this Consent Order and to

legally bind them to ikt.




III. STATEMENT OF FACTS
A. Parties .
| 1. On June 24, 2005, a Complaint was filed on behalf of
the Peéple»of<the State of Illinois by Lisa Madigan, Attorney
General of the State of Illinois, on her own motion and upon the
request of the Illinois: EPA, pursuant to Section 42(d) and (e)
of the Act, 415 ILéS 5/42(65 and (e), against the Defendant.

2. The Illinois EPA is an administrative agency of. the

State of Illinois, created-pursﬁapt to Section 4 of the Act, 415

ILCS 5/4. .

3. At all tiwmes relevant to-the'Complaint,'Défendant
was and is an Tllinois corporation that is authorized to
transact business in the State of Illinois.

B. Site Description |

1; At all times relevant to the Complaint, Defendant

owned and operated a public water supply (“PWS") located north

of Gurnee in northeast Lake County, Illinois (”facility” or

ngite”) .

2. ‘The Chatmar PWg-distributionysystem‘cdnsistsrof two

shallow wells and hydropneumatic storage of approximately seven

“thousand five~-hundred (7,500) gallons.

3. The Charmar PWS currently obtains water by pumping

‘from two wells. Wells #1 and #2 have natural Eluoride, and the




water £rom both wells is treaﬁed;yith.SOdium hypochlorite and
then the treéted water is distributed throughout the
distribution Bfétemm
4., On November 21, 2003, fhe Illinois EPA inspected the

Charmar PWS and discovered that a hydropneumatic storage tank
had been reblaced without;qbt%ining an.Illiqbis;ERA'issueé
construction permit.
C. Allegations of Non-Compliance

: Plaintifffcontends'that the Défendant has violated the

following provisions of the Act, Illinois Pollution Contzol

. Board (”Board”) Public Water Supply Regulations, and the

I1linois EPA Public Water Supply Regulations:

Count I: . PAILURE TO OBTAIN A CONSTRUCTION
PERMIT: Violation of Section 15(a) of
the Act, 415 ILCS 5/15(a) (2002),
Section 602.101(a) of the Boaxrd Public
water Supply Regulations, 35 Ill. Adm.
Code 602.101(a), and Section 652.101(a)
of the Illinois EPA Public Water Supply
Regulations, 35 Il1l. Adm. Code .
652.101(a) ;

Count IT: OPERATING WITHOUT A PERMIT: Violation
of Section 18(a) (2) and (3) of the Act,
415 ILCS 5/18(a) (2) and '(3) (2002), and
Section 602,102 of the Board Public
Water Supply Regulations, 35 Il1l. Adm,
‘Code- 502,102,

'D.  Admission of Violations

The Defendant rgpresanfs that it has entered into this




Congent Order for éhe-puxpose of settling and cdmpromiéing»
disputed,claims WitHOut‘having to incur the expense of contested
litigétion. By entering into this Consenf Order and complying
with its terms, the Defendant does nﬁt affirmatively admit the
allegations of Vidlation'within'the COmpiaint and referenced
within Section IIX.C herein, ahd this Consent Order shall n;t be
inéerpreted as including such admission. |

IV. APPLICABILITY
A. This Consent Qrdef shall apply to and be binding upon the
Plaintiff and the~Defendant,'andnapy officer, director, agent,
or employee of thejDefendant, as well as any successors or

‘assigns of the Defendant. The Defendant waives as a defense to

‘any enforcement action taken pursuant to this Consent Order the

failure of any of its officers, directors, agents, employees or
guccessors or assigns to take such action as shall be required
to comply with the provisions of this Consent Order.

B. No changé-in'ownership, corporate statUslqr operator of the
facility shall in any way alter the responsibilities of the
Defendant underjthis.Consent,Order, In the event of any
conveyance of title, easement or othér interest in the facility,
the Defendant shall continue to be bound by and remain liable

for performance of all obligations under this Consent Order. In

‘appropriate circumstances, however, the Defendant and a proposed.




purchaser or operator of the facility may jointly request, and
the Plaintiff, in its discretion, may consider modification of
this Consent Order to obligate the proposed purchaser of
Spefator to carry 0ut-future-requirements~of this Consent Order
in place of, or in addition to, the Defendant.
c. In the event that the Defendant proposes to sell or
transfer any real property or operatlons subject to this Consent
order, the Defendant shall notify the Plaintiff 30 days prior to
the conveyance of title, Ownership or other interest, including
a leasehold interest in;thegfacility‘Or a portion thereof. The
Defendant shall make the prospective purdhaser or successor’s
cdmpliance-with,this Consent Order a condition of any such sale
or transfer and shall provide a copy of this Consent Order to
any such.successo¥ in interest. This,provisionfdoeé not relieve
the Defendant“from.comp;iancEHWith any regulgtorY‘reQuirement
regaxding notice and transfer:of-applicable:facility-permits.

| V. COMPLIANCE WITH OTHER LAWS AND REGULATIONS
This Consent Order in no way ‘affects the responsibilities of the
pefendant to comply with any other federal, state or local laws
or regulations; including but mnot llnuted to the Act, and the
Board‘Regulations, 35 I11. Adm. Code, Subtitles A through H.

The parties agree that the venue of any action commenced in_




the. circuit court for the purpcses of interpretation and

‘enforcement of the terms and conditions of this Consent Order

shall be in the Circuit Court of Lake County, Illinois.
VII. SEVERABILITY

It is t:hé intent of the Plaintiff and Defendant that 't:."he
provisions of this Consent Order shall be severable, and should
anf‘provision be declared by a court of.competent jurisdiction
to be inconsistent with state or federal law; and therefore
unenforceable, the remai;ing clausaa.shali remain in full force
and effect. |

VIII. JUDGMENT ORDER

This Court, having jurisdiction over the parties and
subject matter, the parties having appearéﬁ, due noticenhéving
been given, the Court having considered the stipulated facts and
being advised in the premises, this Court finds the following
relief appropriate:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
A. Penalty

1. Tﬁe Defendant shall pay a civil penalty of Five
Thousand Ddilars {$5,000.00). Payment‘shall<be tendered at. time
of entry of the consent order.

2.  Payment shall be made by certified check, woney order.

or eletﬁrogiC'fdnds-tranéfer,.p§Yable.to»tha~IliinoingEAaf6r




deposit into the Environmental Protectiom Trust Fund (“EPTF”)

and shall be sent by first class mail, unless submitted by
electronic funds transfer, and delivered to: '
Illinois Environmental Protectlon Agency
Fiscal Services
1021 North Grand Avenue East
P.0. Box 19276
Springfield, IL 62794-9276
3. The name, case number and the Defendant’s Federal
Employer Identification Number (”FEIN”), 36-2589107, shall
appeér on the face of the certified check or money order. A copy
of the certified check, money order or record of electronic
funds transfer and any transmittal letter shall be sent to:
Stephen J. Sylvester
Assistant Attorney General
Environmental Bureau -
188 West Randolph St., 20 Floor
Chicago, Illinois 60601
B. Future Compliance
1. Defendant shall obtain a variance from the Lake
County, Illinois zoning set back requirements or an easement
that complies with the Lake County, Illinois zoning set back
requirements for placement. of its hydropneumatic storage ‘tank
abgve ‘ground.
2. a. If Defendant obtains a varlance from the Lake

County, Illinois zonlng set hack requirements or an- easement

T that_ccmpl;es with the Lake County, Illinois zoning set back




requirements, then within 45 days of such receipt, Defendant'
shall apply to the Illinois EPA for a construction permit for
placement of its hydropneumatic storage ‘tank above ground.

b. If within 90 days of entry of the Consent
order, Défendant fails to obtain a vaiiance from the Lake
County, Illinois zoning. set back requirements or an easement
that complies with the Lake County, Illinois zoning set back
requirements, Defendant shall:

i, imhediately,,but.noilaéer than 7 days,
contact the Plaintiff and set up a meeting between the parties

to discuss alternative actions to be taken by Defendant to

comply with the terms of this Consent Order

ii. ‘within 30 days of’ the meeting with
Plaintiff required in Section VIII.B.2.b.i. above, Defendant

ghall submit to Plaintiff for review and approval, a plan to

bring its public water supply into compliance with all

applicable laws and regulations;

iii. if Plaintiff disapproves Defendant’s plan to

‘bring its public water supply into compliance with all

applig;biez;awa ag@gxggulations,,Defendant_shall,“within‘thirty
(30)'daya*éfQreceiving-such disapproval notification from
Plaintiff, submit ‘to Plaintiff a revised plan, which satisfies

plaintiff’s objections to. Defendant’s prior submittal.
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3. Within 120 days. from the issuance of all applicable
permits, inpluding the construction permit from the Illinois EPA

and any other permits required to relocate Defendant’s

hydropneumatic tank above ground, Defendant shall initiatejand

3

complete -the relocation of its hydropneumatic storage tank above
ground:acccrding to the terms of the Iiiinois.EPAlissued
constructionvpermiﬁ;

4, ‘Within 7 days of completing the.relocation of its
hydropneumatic storage tank above ground, Defendant shall apply
to the Illinois EPA for an.operating‘germit for the. operation of
its hydropneumatic storage tank. All-actioﬁs required to be
compieted;under paragraphs 3 and 4 of this Section VIII.B.‘shalil

be completed within no more than 127 dayS‘after‘the,issuance‘qf

'all applicable permits, including the construction permit f£rom

the Illinois EPA and any other permits required'towreloqate
pefendant’s hydropneumatic tank above ground (“Final Compliance
Date”) . | |

5. Upon the issuance of the operating permit required by
Section VIIX.B.4 abpve, Defendantrsha11.at all times operate the
Charmar PWS in compliance with the terms and conditions o% such.
permit.

6. If in the opinion of Defendant, it will be unable to

complete the work regquired in paragraph 3 of this Section

10



VIiIi.B. above,ZDefendant may request an exteﬁsion of no more
than 60 days by providing a written request to the Illinois EPA
and the Office of the Attorney Genefal no later than 30 days
before the Final Compliance Date. The request shall provide an
explanation and descriptiop, with supporting facts,’ll)
providing;the reasons why_Defendant is unable to complete
performance of the requirements of this Section VIII.B by the
Final Compliance Date, and {2) demonstrating that Defendant has
acted with due diligence in performing the requirements of this

Section VIII.B herein. The Illinoié‘EPA.sh311 approve or deny

the request. The IllinOiBuzfA may deny the request for

extension if the Defendant has failed to demonstrate that it has

acted with due diligence in performing the requirements of this

Section VIII.B herein. Failure by Defendant to comply with this

notice requirement shall preclude Defendant from obtaining an

extension .of time under this paragraph 6 of Section VIII.B.

c. Stipulated Penalties
1. If the Defendant fails to complete any activity ox
fails to comply with any response or reporting requirement by

the date specified in Section VIII.B. of this Comsent Order, the

1Deféndant-shall provide notice to the Plaintiff of each failure

to comply with this Consent Order. In addition, the Defendant

shall pay to the Plaintiff, for payment into the EPIF,
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étipulated penalties per violation for each day of violation in
the amount of $100.00 until such time that compliance is
achieved.

2. FPollowing the Plaintiff’s determination that the
Defendant has failed to complete performance of any task or
other portion of work, failed to provide a required submittal,
including any réport or.notifICation, Plaintiff may make a
demand for stipulated penaities upon Defendant'for its
noncompliance with this Consent. Order. Failure by the Plaintiff
to méke tﬁis'demand‘shall-hot-relieve the Defendant of the
obligation to pay stipulated penalties.

3. All penalties owed the Plaintiff under this section of
this Consent Order that have not been paid shall be payable
within thirty (30) days of the date the Defendant knows or
should have known of its ngncompliance'Wiﬁhiaﬁy\prOViSidn of
this Consent Oxder. .

4. a. all stipulated penalties shall be paid by
certified-check; mOney.order‘Er electronic funds transfer,
payable to the Illinois EPA for deposit into the EPTF and shall
be sent by first class mail, unless submitted by electronic
funde transfer, and delivered to: |

Illinois Environmental Protection Agency

Fiscal Services )
1021 North Grand Avenue East

12




P.O. Box 19276 _
Springfield, Illinois 62794-9276

b. The namg‘and number of the case and the
Defendant’s FEIN shall apéear on the face of the check. A copy
of the certified check, money order or record of electronic

| funds transfer and any tranamittal letter shall be sent to:
Stephéan. Sylvester
Assistant Attorney General
Environmental Bureau
188 West Randolph St., 20™ Floor
Chicago, Illinois 60601
5. The stipulated penalties shall be enforceable by the
Plaintiff and shall be in addition to, and shall not preclude
_the use of; any other remedies or sancéions-érising from the
failure to comply with this Consent Order.
D. Interest on Penalties
1. Pursuant. to SectiOn.42(g) of the Act, 415 ILCS
5/42(g) ., interest shall accrue on ‘any penalty amount owed by the:
Defendant not pald within the time prescribed herein, at the
maximum rate allowable under Section 1003(a) of the Illinois
Income Tax Act, 35 ILCS 5/1003(a) (2002) .
2. Interest on unpaid penalties shall begin to accrue
frgmvﬁhé;date.suchﬁare due and continue to accrue to the date
full payment is received by the Illinois EPA.

3. Where partial payment is made on any penalty amount
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that is due, such partial bayment shall be first applied to any
interest on unpaid penalties then owing.

4. A1l intereét on penalties owed the Plaintiff shall be
paid by certified check, money order or electronic funds
transfer payable to the Illinois EPA for deposit in the EPTF and
shall be submitted by first class mail unleés“submitted.by
electronic funds transfer, and delivered to:

Illinois E@vironmental Proﬁectibn Agency
Fiscal Services
1021 North Grand Avenue East.

P.0. Box 19276
Springfield, Illinois 62794-9276

The name, case number, and the Defendant’s FEIN shall

appear on the face of the certified check or money order. A

copy of the certified check, money order or record of electronic
funds transfer and any transmittal letter shall be sent to:

Stephen J. Sylvester

Assgistant Attorney General
Environmental Bureau

188 West Randolph St., 20™ Floor
Chicago, Illinois 60601

E. Future Use

Notwithstanding any other language in this Consent oOrder to

the contrary, and in consideration of the mutual promises and

condi;ibnsjcontained in tﬁis Consent Order,*includingvthe

Release from Liability contained in Section VIII.K, below,

14




Defendant -hexeby aétéés that this Consent Order may be used
against the Defendant‘in any subsequent enforcement action or
permit proceeding ag proof of a past adjudication of violation
of the Act and the Board Regulations promulgatedvtﬂereunder for
all violations alleged in the Complaint in this matter, for

' purposes of Section 39(%) and (i) and/or 42(h) of the Act, 415
ILCS 5/39(a) and (i) and/or 5/42(h)¢ Further, Defendant agrees
t6 waive, in any subsequent enforcement action, any right to
contest whether these alleged violations were adjudicated.

F. Force Majeure

1. For the purposges of this Consent Order, force majeure
is an eVent~a£iBing solely beyond the éontrol.of the Defendant,
which prevents the timely performance of any of the requirements
of this Consent Order. For purposes of this Consent order force
majeure shall include, but is not limited to, events such as
floods, fires, tornadoes, other natural disasters, and labor
disputes beyond the reasonable control of the Defendant.

2. When, in the opinion of the Defendant, a force majeure
event occurs which causes or may cause a delay in the |
performarce. of any of the requirements of this Consent Order,
the Defendant shall orally notify the Plaintiff within forty-
eight (48) hours of the occurrencé. Written notice shall be

given to the Plaintiff as .soon as practicable, but no latex than
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ten (10) calendar days after the claimed occurrence.

‘3. Failure by the Defendant to comply with the notice
requirements of the preceding paragraph shall render this
Section VIII.F voidable by the Plaintiff as to the specific
event for whiéh the Defendant has failed to comply with the
ndtice requirement. If voided, this section shall be of no
effect as to the particular event involved.

4. Within ten (10) calendar days of receipt of the
wriften force majeure notice required under Section VIII.Frz(.
the Plaintiff shall respond to the Defendant in writing |
regarding the Defendant’s claim of a delay or impediment.to-
performance. I£ thevPlaintiff agrees that the deléy or
impediment to performance has been or will be caused by
_circumstances beyond the control of the Defendant, including ény
entity controlled by the Defendant, and that the. Defendant could
not have prevented the delay by the exercise of due diligence,.
the parties shall stipulate to an extension of the required '
deadline(s) for all requirement(s) affected by the delay, by a
period equivalent to the aelay actually caused by such
circumstances. Such stipulation may be filed as a modification
to this’Conﬁgnt.orﬁer:purSuant to the modificagion~prOCedures
established in this Consent Ordexr. ‘The Defendant shall not be

Iiablé_ﬁoxfstipulated pena1ties for the period of any such °
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stipulated extension.

5. If the Plaintiff does mot accept the Defendant’s claim
of a force majeure event, the Defendant may submit the matter to
this Court within twenty (20) calendar days of receipt of
Plaintiff’s deter@ination for resclution to avoid payment of
‘stipulated‘penaltiés,-by filing a petition for determination of
the issue. Once the Defend;nt has submitted such a petition to
the Court, the Plaintiff shall have twenty (20) calendar days gc '
file .its response to said petition. The burden of proof of
establishing that a force majeure event prevented the timely
performance ‘shall be upon the Defendant. If this Court
determines that the delay ox impediment to performance has been
or will be caused by circumsﬁéhces solely beyond the control of
the Defendant, including any entity controlled by the Defendant,
" and that the Defendant could not have prevented the delay by the
exercise of due diligence, the Defendant shall be excused as to
that event (including any imposition of stipulated penaltieS),
for all requirements affected by the delay, for a period .of time
equivalgnt.tOtthe delay or such other period as may be .
determined by this Court.

6. -An increase in costs associated'with implementing any
requirement .of this Consent. Order shall not, by itself; excuse

the Defendant under the provisions of this Section VIIL.F of
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this Consent Oider from a failure to comply with such a
requirement.
é. Dispute Resolution

1. Uniess otherwise‘provided-for in this Consent Order,
the dispute resolution procedures providEd by thisvsection shall
‘be the only brocess available to resolve.allrdisputes arising’
under this Consent Order, including but not limited to the
Illinois EPA’s approval, comment on, or demial of any report,
plan or remediation objective, or the,illinoia:EPA's decision
regarding appropriate or necessary response activity. The
following are expressly not subject to the dispute resclution
procedures provided by this section: disputes regarding force
majéure, which has separate procedures as contained'in Section
VIII.F above; where the Defendant has violated any paymenﬁ or
compliance deadline within this Consent Order, for which the
Plaintiff may elect to file a petition for adjudication of
contempt or rule to show céuse; and, disputes regarding a
substantial danger to the environment or to the public health of
persons or to the welfare ofipérSOns.

2. The dispute resolution procedure shall be invoked upon
the.writ:en'notice-by one of the parties to th;s ansent-brder’
to another describing the_naéure of the dispuée:and;thgi

initiating party’s position with regard to guch dispute. The
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party receiving such notice shall acknowledge receipt of the
notice; thereafter the parties shall schedule a meeting to
discuss the dispute informally not later than fourteen. (14) days
from the receipt of such notice.

3. Disputes submitted to dispute.resoiution shall, in the
first instance, be the subject of informal negotiations between
the parties. Such period of informal negotiations sﬁall be for
a periéd of thirty (30) calendar dafs from the date of the first
meeting between representatives of the Plaintiff and'the
pDefendant, unless the parties’ representatives agree, in
-wfiting, to shorten or extend this period.

4. In the event that the parties are unable to reach.
agreement during the informal negotiation period, the Plaintiff
shall provide the Defendant with a written summ;ry of its
position regarding the dispute. The position advanced by the
Plaintiff shall be considered binding unless, within twenty (20)
calendar days of the Defendant’'s receipt of the written summary
of the Plaintiff’'s position, the Defendant files.a petition with
this Court seeking judicial resolution of the digpute. The
plaintiff shall respond to the petition by £iling the
administrative record of the dispute and any argument responsive

to the petitipn within twenty (20) caleﬁddr~days of service. of

Defendanﬁ*ﬂﬂpetitions The administrative record of the dispute
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 sha11'inc1ude~the written notice of the dispute, any responsive

gubmittals, the Plaintiff’s written summary of its position, the

Deferidant’s petition before the court and the Plaintiff’s

response to'thetpgtitiOn.

5. The invocation of dispute resolution, in and of
itseif,'shall not -excuse compliance with any requirement, -
obligation or deadline contained herein, and stipulated |
penalties may be assessed for failure or noncompliance during
the period of dispute resolution.

6. This Court shall make its decision based on the
administrative recordvand shall not draw any inferences nor
establish any presumptions adverse to any party as a result of
invocation of this section or the parties’ inability to reach
agreement with respect to the disputed issue. The'Plaintiff's
position shall be affirmed unless, based upon the administrative
record, if ig against the manifest weight of the evidence.

7. As part of the resolution of any dispute, the parties,

by agreement, or by order of this Court, may, in appropriate

circumstances, extend:or-modify>thé~schedule for completion of

" work under this Consent Order to account for the delay in the
_work that occurred as a result of dispute resolution.

‘H. -Correspondence, Reports and Other Documents

Any and all correspondence, reports and any-other=docum2nts
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required under this Consent Order, except for payments pursuant
to Sections VIII.A. and ¢. of this Consent Order shall be

submitted as follows:

As to the Plaintiff

‘ . Stephen J. Sylvester

‘ . Assistant Attorney General

‘ : Environmental Bureau

| 188 West Randolph St., 20 Floor
Chicago, Illinois 60601

Joey Logan-Wilkey

Agsistant Counsel

Illinois EPA

1021 North Grand Avenue East
P.O. Box 19276 '
Springfield, Illinois 62794-9276

As to the Defendant

Lisa Crossétt
Vice-President-Operations
Charmar Water Company

2335 Sanders Road
Northbrook, Illinois 60063

Darrin Yount

Regional Director of Operations _
Utilities, Inc.

Midwest Regional Office

Post Offlce Box 656

‘Mokena,. Tllinois 60448

Madonna P. McGrath
Baker & Daniels
| , 300 North Meridian Street; Suite 2700
: Indlanapolis, Indiana 46204
I. Right of Entry ' .

In addition to any other authority; the Illinois EPA, its
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.employees and representatives, and the Attorney General, her

employees and representatives, shall have the xight of entry
into and upon the Defendant’s facility which is' the subject of

this Consent Order, at all reasonable times for the pufposes of

. carrying out inspections. In conducting such inspections, the

Illincis EPA, its employeeg and representatives, and the
Attorney General,'hér employees and. representatives, may take

photographs, samples, and collect information, as they deem

necessary.

J. Cease and Desist

The Defendant shall cease and desist from future violations

of the Act and Board Regulations that were the subject matter of

the Complaint as outlined in Section III.C. of this Consent

Oxdexr.

‘K. Release from Liability

In consideration of the Defendant;sfpayment_cf a $5,000;00
penalty and any specified costs and accrued interest, chplétion.
of all:ac;ivi;ies required hereunder, and to Cease and Desist as
contained in Section VIII.J above, the Plaintiff releases,
waives and discharges the'Deﬁendant from any further liability
or’pehaities-forﬂvidlationsqoﬁ'thefAct and Board Regulations
thatvwe:é’tha subject matter of the Complaint herein. The

relgase,set forth above doeszthextend to any matters other
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than those expressly epecified in Plaintiff’s .Complaint fiiéd on
June 24, 2005. The Plaintiff reserves, and this Consent Order
is without prejudice to, all rights of the State of Illinois
.against the Defendant with respect to all oéher matters,

" including but not limited to; the following:

a. criminal liability;

b. liability for future violation of state, fede?al,
local, and common laws and/or regulations;

c. 1iability'fcr natural-reséques damage arisinggout of
the alleged violations; and

d. liability or claims based on the Defendant’s failure
to satisfy the requirements of this Consent Order.

Nothing in this Conseﬁt Order is intended as a waiver,
discharge, release, or covenant not to sue for any claim or
cause of a;tion, administrative or judiciél, civil or criminal,
past or future, in law or in equity, which the State of fllinois
or the Illinoie EPA may have égainst any person, as defined by
-__s,eétion',"a .315 of the Act, 415 ILCS 5/3.315, or entity other than
the Defendant. |
L. Retentios of Jurisdiction

This Court shall retain jurisdiction of this matter for the
' purposes of interpreting and enforcing the terms and conditions.

of this Consent order.
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M; Modification of Consent Order .

The parties may, by mmtual written consent, extend any
compliance dates or modify the terms of this Consent Order
without leave of court. A request for aﬁy modification shall be
made in writing and submitted to the contact persons identified
in 8ection VIII.H. Any.éuch request shall be made by separate
document, éﬁd shall not be submitted within any other report or
aﬁbmittal required by this Consent Order. . Any such agreed
modificatibh‘shall be'in writing, signed by authorized
”represEntatives.qf each party, filed with the. court and
incorporated into this Consent Order by reference.

N. Enforcement of Congsent Order

1. Upon the entry of this Consent Order, any party
hgréto,'upon;motion, may reinstate these proceedings for the
purpose of enforcing the terms and conditions of this Consent
Order. This Consent Order is a binding and enforceable crder of
this Court and may be enforced as such throughdanyzand-all
dvailable meaﬁs.

2. Defendant agrees that notice of any subsequent
proceeding to enforce this Consent Ordér may be made by mail and

waives any reguirement of service of process.
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0. ‘Execution of Document

This Order shall become effective only when executed by all
parties and the Court, This Order may be executed by the
parties in one or morevcounterbarts, all of which takén

together, shall constitute one and the same instrument. .

[The remainder of this page has been intenticnally left blank.]
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WHEREFORE, the parties, by their representatives, enter
into this Consent 6fder and submit it to this Court that it may
be approved and entered.

AGREED:

FOR THE PLAINTIFF:

PEOPLE OF THE STATE OF ILLINOIS

ex rel. LISA MADIGAN,

Attorney General of the

state of Illinois

MATTHEW J. DUNN, Chief ILLINOIS ENVIRONMENTAL

Environmental Enforcement / PROTECTION AGENCY
Asbestos thlgation Division

Actlng Chlef Legal ¢ounsel
Asslstant Attorney General

DATE: / W’m‘% »» oare: June / 7/, 2005

FOR 'THE DEFENDANT

} ENTERED :

CHARMAR WATER COMPANY
BY:

LISA CROSSETT ’ ; : JUDGE

Its Vice-President-

Operations

: DATE:

DATE:
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WHEREFORE, the parti’é‘s-, by- their rep;cesentatives, enter

into this Consent Order and submit it to this Court that it may

be approved and entered.
AGREED:

FOR THE PLAINTIFF:

PEOPLE OF THE STATE OF ILLINOIS
ex rel. LISA MADIGAN,

Attorney General of the

State of Illinois

MATTHEW J. DUNN, Chief

Environmental Enforcement/
Asbestos Litigation Division

BY:

- ROSEMARIE CAZEAU, Chief
Environmental. Bureau
Agsistant Attorney General

DATE:

'FOR: THE DEFENDANT:

CHEARMAR WATER COMPANY

BY: _ /
LISA CROSSETT. -
Its Vice-President-
Operatiorns

DATE: __ 7(-?"_/;7_,_’&/D'$

“ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

‘BY:

WILLIAM D. INGERSOLL
Acting Chief Legal Counsel

JUDGE
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UNITED STATES QKWRQNWNTAL PROTECTION AGENCY
REGION 5

, in the Matter ol »

CONSENT AGREEMENL

and

Northern Hills Water and Sewer Company
1438 West Fairview Road
Preeport lilinois 61032

Respondent.

R T W Al

Docket No, CERCLA-05-2004 000 1

CONSENT AGREEMENT AND FINAL ORDER ‘

. Thisis acivil administrative penalty action instituted and settled pursuant to Section 109 of the
Comprehensive Environmental Response, Compensation, and Liability At {(CERCLAY, 42
LRS00 § 9609, and the Consolidated Ruades of Practice Governing the Administratve Asstaument
of Civil Penaluies, Issuance of Compliance or Corrective Action Orders. and the Revocation,
Termidation or Suspension of Permits (“Consolidated Rules™), 40 C.F.R. Part 22 (see 40 C FR.
§8 22.1% 4nd 22.18).

2 The complainant s, by lawiu! detegauon, the Chiel ol the Office of Chemvcal BEmergency
Prepwedaess and Prevention, Superiund Division, US EPA | Kegion & "Complamunt’

3 fif’i%‘zal%agpgﬁdem is E%rmﬁw Hills Water and Sewer Company, a corporation deing business in
Mok

4 Complaimant and Respondent have agreed to a settlement of this action before filing of a
complaint, and thus this action is simultneously commenced and concluded pursuant 1o Scetions
34’*?% b and 22 18(bN 2 and (3) of the Consolidated Rules. 40C F R §§ 22.13(by, 22,1800 D)

andd iy

K

This Counsent Agreement and Bl Order CCATO s based on whormution Complaimant has
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{3

smmiediately notfy the National Response Center of a release which occurred at 1ts facihity 1n
Freepor, [llinois on August 19, 2002.

- L Compiamant and Respondent agroe 1o sertle these alleged violations by entening vt this CAFG
| F ¥ > £ b &

FINDINGS OF FACT AND CONCLUSIONS OF LAW

7 Respondent 1s a corporation incorporated i the State of Hlinons.

2.3 Rc‘*r;p{}ﬁécfzi is a "person” as that term 1s detined under Section JU P2y ol CERCLA, 42 U5 0
-3 9001{21)

9. Respondent owns of operates a fatility luvaied at 1438 West Fairview Road, Freeport, Hiiriasg

(facility).

1. Respondent’s facility conusis of a building, structure, instaflation, cyuipment, pipe of pipeline or
storage contwner,

11, Respondent’s facility is a “facility” as that term 18 defined under Section 101{9) of CERCLA, 42
LS. 896019

12, Section 103(a) of CERCLA, 42 U.S.C. § 9603(a), requizes a person in charge of a fucility to
immg&d&a‘wiym%ﬁfy the National Response Center as soottas that person knows of a relense of a
i*zamfdixm«: substance from the facility in an amount equal to or greater than (he sudstance »
repurtable quantity.

13, Respundent was in charge of the facility on August 19, 2002

14, OnAugust 19,2002, at or about 1 2:00 noon, @ employee at the Respondent’s facility

discovered a relcase of approximately 125 pounds of chlorine {the release).
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2
Chioniiie CAS #7782-50-5 1s a “hazardous substance” as {mx term is defined under Secuon
101(14) of CESRCZ& 42 § 11.8.C. 9601(14), with a reportable quantity of 10 gxmndﬁ as indicated
G40 C PR Pars 302, Table 3024
The amount of chiorine released from facibty on August 19, 2002 exceeded the reportable
guantity specified in 40 C.F.R. Part 302,

The release was one for which notice was required under Section 103{a) of CERCLA 42 LL.S.C.

$9603(a)

'&mg}@é{iwi had Knowledge of the release on August 19, 2002 at approximately 12:00 noon
Respondent did not notify the National Response Center of the release until August 27, 2002, at
E2:51 pan.
Respondent did not immediately noufy the National Response Center s soon as Respondent
krew of the release.
Respondent’s failure to notify immediately the National Response Center of the telease violdted
Section 103{(a) of CERCLA, 42 U.S.C. § 9603(a).

TERMS OF SETTLEMENT
Narthern Hills Water and Sewer Company consents (o the tssuance of this CAFO and the
assessment of the civil penalty, admits the jurisdictional allegations in the CAFO and neither ‘
adonts nor denies the factoal allegations in the CAFO.
Northem Hills Water and Sewer Company waives its night 1o an admumistrative or judicial
herring on any issue of law or fact set forth in the CAFO. and waives its nights to appeal the

Fanal Order
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ik
Northern Hills Water and Sewer Company certifies that it is complying fully with the CERCLA
proviGons at issue
Thie parties consent to the terms of this CAFO.
Em pafties agree that setthing this action without further litigation, upon the terms in this CAFO,
15 10 the public interest
CIVIL PENALTIES AND FEES

In consideration of Respondent's agreement to perform an ervironmental beneficial expenditure
{ERE 1 amd the Respondent’s finuncial condition and abiliry 10 pay 4 penalty amount, the LS.
EPA agrees to mitigate the propesed civil penalty amount of $28.245 10 81,000
Within 30 days after the effective date ot this CAFO, Rospondent must pay & $1.000 civel
penalty for the CERCLA violation. Respondent must pay the penalty by sending a cashier’s or
certified check, payable to ~U.S. EPA Hazardous Substance Superfund. W

U.S EPA. Region 5

ATTIN: Superfund Accounting

P.O. Box 70753
Chicago, Hllinois 60673

 GERCLAGS Ei{&#

The check niust reference Respondent's name, the dosket number of the CAFO

and thie billing document number O53HT 002 A

A teansrmatial letter, stating Respondent’s name, cumplete address, the case docket number and
the billing document number must accompany the payment. Respondent must send copies of the

check and transmatial letter (o

Regional Hearing Clerk, (B:191)

0.8 Environmental Protection Agency, Region 5
77 West Juckson Boulevard

Chicago, Dlinois 60604-3590

0001
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James Entzminger, (SC-61)
Office of Chenidcal Emergency
Preparedness and Prevention
1.8 Environmental Protection Agency, Region 5
77 West Jackson Boulevard
Chicago, Blinois 60604-3590

Andre Daugaviells, (C-141)

Office of Regional Counsel

U.S. Environmental Prowecuon Agency, Re gton 3

77 West Jackson Boulevard

Chicago, llinois 60604-3590
Thas civil penalty 1s not deducuble for federal tax purposes.
1 Northern Hills Water and Sewer Company does not tumely pay the civil penalty, or any
stipulated penalties due under paragraph 43, below . the US. EPA may bring an action 1o ¢oltect

\

any vapad porion of the penainy wath imterest, handimg charges, nonpuyment penalues antthe
United States’ enforcement expenses for the collection action. The validity, amount and
anproprigteness of the civyl penalty are pot reviewable ina collection action
Putsuant to 31 C.ER. $901.9, Respondent shall pay the following on any amount overdue under

this CAFO:

(il Interest will secrue on any amount overdué Trom the date (e payment vas due at arae
established pursugnt to 31 U.S.C. § 37171

(b) Respondent must pay a $15 handling charge each month that any portion of the penalty is
mibie than 30 days past due

{c) Respondent must pay an additional penalty amount at the rate of six percent per antium on
any principal amownt not paid within 90 days of the date that this CAFO has been entered by the
Regional Hearing Clerk. This amount is in addition to amounts that accrue anider subsections (a)
and (by :

Norhern Hills Water and Sewer Company must submit all nouces and reports requized by this

CATFO by first class mail (o

5
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James Entzminger (8C:6))
Office of Chemical Emergency
Preparedness and Prevention
ULS. Environmental Protection Agengy, Region 3
7 West Juckson Blvd.
Chicago, IHinois 60604-3590

In cach report that Northermn Hills Water and Sewer Company submits as provided by this CAFO.

it must certify that the report 15 true and complete by including the following statemen: stgned by

one of its officers:
Peewdy that Ten fanliar with the ddfermation in this document arnd that, based
on myinguiry of those individuals responsible for obtaining the information, the
information is true and complete to the best of my knowledge. T know that there
are significant penalties for submitting false information. includin 2 the possibiliny
- of fines and imprisonment for knowing viclations.
ENVIRONMENTALLY BENEFICIAL EXPENDITURES
Nerthern Hills Water and Sewer Company has made, and agreed to continue, environmentally

beneficial expenditre (EBE) designed 1o protect the environment or public health by replacimg

the chlonne distibution system with a sodium hypochlonte distribution system.

Atiis Freeport, Iinois (acibity, Northem Hills Water and Sewer Company has completed the

EBE as follows: the Company has replaced the valves, pumps and has installed storage tanks to
hold the sodium hypochionite,

Northern Thlls Water and Sewer Company hereby certifies that it has spent at jeast $3.500 1o
purchase and install the above EBE equipment.

Northern Hills Water and Sewer Compuny agrees wr-and shall continuously use or operate the

Northern Hills Water and Sewer Company must take steps and make expenditures 1o keep the

system operating effectively (Respondent estimates the cost of this as $961 per year).



AL TR e e take Holidaey 818 498 494560 o8

7
A Northern Hills Water and Sewer Company certifies that it was ot required tc?ﬁ:rt”{}tm ordeveiop
the EBE by any law, regulation, grant, order, or agreement, or as injunctive relief. Northers Hills
Water ;m::i Sewer Company further centifies that it has not received, and 1s not negonating
receive, credit for the EBE in any other enforcement action.
41 The US. EPA may mspeet the facility at any time to'monitor Northern Hills Water and Sewer

Company s compliance with this CAFO's ERE fequIrements.

Ea¢h3%r Northern Hills Water and Sewer Company must submit to {}% EPA an annual renor:
‘s, _ |
otitlining the costincarred for the pervious year wemahtan and operate the sodivm hypochionie
feed system.
. H/ Norhern Hills Water and Sewer Company mustsubmit the annual report to the U.S. EPA by
September 30, The first annyal report is due September 30, 2004,
%4 Naorthern Hills Water and Sewer Company must submit 4n EBE completion report to the U S,
EPA after wen years (September 30, 2014). This report must contmn e tollowing wioemation:
a. Detailed description of the EBE as completed;
b. Deseription of any operating problems and the sctions taken 16 correct the problems;

¢. Certification that Northern Hills Water and Sewer Company has completed the ERE in
compliance with this CAFO; and

d. Descriptionof the environmental and sublic health berefits resulting from the EBE
fquantify the benefits and polllition reductions. if feasible).

Northern Hills Water and Sewer Company must maintain copies of the data for all Teports

el subsutied to US. EPA under this CAFO. Northers Hills Water and Sewer Companty must
|
provide the documentation of any data to U:S, EPA within seven days of the US. EPA"s request

forthe (nformation,




Nev 18 03 12:53p lake holiday T as 498 4560

a

47,

2
H Northern Hills Water and Sewer Company violates any requitement of this CAFO relating o
the EBE, Northern Hills Water and Sewer Company must pay stipulated penaltics to the United
States as follows:
a. If Nerthern Hills Water and Sewer Company fails o continuously use or operate the
EBE equipment in any of the ten years following the date of this CAFO, Northern Hills
Waterand Sewer Company must pay  stipulated penalty of $300 for each such year
This is in addition to the stipulated penalty provided 1 subparagraph b below,
b I Northern Hills Water and Sewer Company fails 1o take steps and make expenditures
to keep the system operating effectively in any of the ten vears following the date of this
CAFO, Northern Hills Water and Sewer Compuany must pay a stipulated penalty of $300
for each such year. This is inaddition to the stipulated penalty provided in subparagraph
i above, ‘ '
c. lf Northern Hills Water and Sewer Compuny failed to timely submit an v EBE
completion report as required by paragraph 44, above, Notthern Hills Waler and Sewer
Company must pay a stipulated penalty of $10 for each day after the report was due until
1t submiis the report.

d. 1t Northern Hills Water und Sewer Company failed to tmely submit the EBE annual
report as required by paragroaph 43, above, Northers Hills Water and Sewer Companv

must pay a stipulated penalty of $10 for each day after the report was due until U suboits
the report,

The ULS. EF&-% determinations of whether Northern Hills Water and Sewer Gsfym;:sany
contimuously used or operated the ERE eanipment satisfactorv whether i raal Ghowe mnd g
expenditures to keep the system operating effectively, and whether any of the required EBE
teports were complete and/or tmely submitted will bind Northern Hills Water and Sewer
Company.

Northern Hills Water and Sewer Company must pay any stipulated penalties within 135 days of

receiving the U.S. EPA’s written demand for the penalties. Northern Hills Water and Sewer

Company will use the method of payment specified in paragraphs 28 and 29, sbove, and will nay

interest, handling charges, and nonpayment penalties on any.overdue gmounts:
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1l Provisi
45, This CAFO senles the US. EPA’s claims for civil penalties for the violations alleged in the
CAFQ.
| 49, Nothingin this CAFO restricts the U8, EPA’s authority to seek Northern Hills Water and Sewer
Company’s compliance with CERCLA and other applicable laws and regulutions.
50.  This CAFO does not affect Northern Hills Water and Sewer Company’s responsibility to comply

with CERCLA and other applicable federal, state and local laws, and regulations.

51 This CAPFO isa "final ordet” for purposes of the U.S: EPA’s Enforcement Response Policy for
Section 103 0f CERCLA,

S ﬁ‘%t::ké,f:f“ftzw ot thic CAFO hind Northers Hills Water and Sewer Company and 1ts sugeessors, and
assigns.

53, Bach person signing this consent agreement certifies that he or she has iﬁc authorily o sign s

consent ﬁgmemcﬁt'{’ar the purty whom he or she represents and (o bind that party to its terms.
54 Bach panty amm 1o bg;zr 1ts own.costs and fees, including attorneys” fees, in this action.
55 Thes CAHO constitutes the enfire agreement berween the pames
S6. - Nothing in this CAFO is intended to nor shall be construed to constitute the U.S, EPA approval
Qf the equipinent or technology installed by Respondentin connection with the EBE under the

s of thiv Agreement.

i
.

Nothing in this CAFQ is intended to nor shall be construed to operate in any way 1o resolve any

cunenal bebility of the Réspondent.
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SIGNATORIES

Each undersigned representative of a party 1o this Consent Agreement and Final Order certifies
that he or she is fully authorized 1 enter into the terms and conditions of this Consent Agreement
and Final Order and to bind legally such panty to this decuinent.

For Ruspindent

o

Larry Schumiacher,
President

ks
Agreed tothis _ 22 —  dayof S=T 2003,

For Complainant;

T\ &L@w%

Mark J. Hokwidz, Chief o/
Office of Chemical Emergency
Preperedness und Prevention

Supedend Division

Region §

Agreed to f%zwg%m _day: ofufmm\uer 2003

... i

/Z,Z o

William E. Muno, Dig
Superfund Dividion
US EPA. Region 5

Th
Agreedtotiis _ S davot _ Alew. 2003,
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N In the Matter of:
i - Northern Hills Water and Sewer Company
- Freeport, Iinois 61032

Docket No. _SERGIR0%-200 0001

The toregong Consent Agreement 1s hereby approved und mé.sf:rz;'*rm'ozé‘& by reference into
this FINAL ORDER. szsmﬁdem 1s bereby ORDERED 1o comply with all of the terms of the
foregong Consent Agreement, as agreed o by the parties, effective immediately upan filing of
this Consent Agreement and Final Order with the Regional Hearing Clerk. This Order disposes

gl thrs matter pursuant to 40 CF R §8 2218 and 2231

, ,a*j" {%‘ i ;
: X, 1/‘g PR O
S ;: %}.‘ S ; fugfi{fg;
Dare; il Tk “

/i Thomas V. Skirmer

Regional Administrator

LS. Environmental Protection
Apency, Region 3

77 West Jackson Boulevard
Chicago, llinois 60604-3590
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INTHE MATTER OF: Northerm Hills Water and Sewer € mpany, Freeport, Hhinois
DOCKET NO: . CERCLAOS3004 (Q01 ;

CERTIFICATE OF SERVICE

Lhereby cetify that | have caused the origmal of the foregoing Consent Agreement and Final
Order (CAFO) 1o be filed with the Regional Hearing Clerk, U.S. EPA, Region §, 77 Wes
Jacksen Boulevard, Chicago, Winois 60604, and copies of the CAFO to be served upon the
persons designated below, on the date below, by causing said copies to be delivered by
depositing in the U.S. Mail. first class, or certified-retum recei ptrequested, postage prepaid. ar
Chicago, Dlinots, in envelopes addressed 1o
M. Dennis Cloud
Utilities, Inc.
2335 Sanders Road
Northbrook, [1. 60062

Larry Schumacher, President
Northern Hills Water and Sewer Companv Eal o
C/0 Lhiliues, Inc. e

2335 Sunders Road N o
Northbrook, 1L 60062

Madonna F. McGrath, Esq. R
Baker & Danjels

300 North Mendian Street, Suite 2700

Indaanapois, IN 4620441782

Thus 15 cach person’s Just known address.
L have further caused a copy of this CAFO 1o be hand delivered to Regina Kossek, Revional

Judicial Officer, US. EPA, Region 5, 77 West Jackson Boulevard, Chicago, Hlmois 60604, on
the date below.

#

Dated tais 2 date of ;“;{M/@m_;@ widha 2003,

e \ Aemes Entzminger /-
,. , »US Environmerital Té‘mm:zim Auency
)
)

Region §




