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ATTACHMENT 2
TO ESCHELON EXCEPTIONS:

ESCHELON PROPOSED MODIFICATIONS TO RECOMMENDED
DISPOSITIONS IN PROPOSED OPINION AND 0RDER1

Arizona Qwest-Eschelon ICA Arbitration
Docket Nos. T-03406A-06-0572; T-01051B-06-0572

1 Note: Eschelon did not receive a Word/writeable version of the recommended Opinion and Order ("ALJ
Report"), so Eschelon cannot provide a redline of the document itself Instead, Eschelon has re-typed only
the "Resolution" portion of each issue that is a subject of these Exceptions and redlined that portion.

1



[P AYMENT & DEP OS IT, IS S UES  5-6 - 5-13]

Resolution (ALJ Report. pp. 20-24)

Dispute s  involving S e ction 5.4 of the  ICA involve  "undispute d" portions  of la te

payments . Section 21 .8 of the  ICA provides  a  framework for disputed bills .

S e ction 5.4.2 provide s  the  fra me work for whe n the  Billing P a rty ca n discontinue

orde r proce ss ing. Unde r Qwe s t's  propose d la ngua ge  for S e ction 5.4.2, the  Billing P a rty

ha s  the  righ t to  d is continue  proce s s ing  orde rs  if the  o the r pa rty doe s  no t pa y the

undis pute d a m ount of the  bill within 30 da ys  of the  pa ym e nt due  da te . Furthe r, the

Billing P a rty is  re quire d to notify the  othe r P a rty in writing a nd the  Commis s ion on a

confide ntia l ba s is  a t le a s t te n bus ine s s  da ys  prior to dis continuing the  proce s s ing of

orde rs  for the  re levant se rvices . While  the  proposa l is  not unreasonable , a s  it appea rs  to

give  sufficient time  to a llow the  Billed P a rty to de te rmine  if the  bill is  disputed, Esche lon

raises a concern that the discontinuance of order processing and disconnection can have a

significant adverse effect on the end user. In addition, as proposed by Qwest, the

re m e die s  could be  unde rta ke n e ve n if a  ve ry m inor portion of the  bill would re m a in

unpa id. Billing e rrors  or misunde rs ta ndings  a re  like ly re a sons  why a  sma ll portion of a

bill would re m a in unpa id, but not be  ide ntifie d a s  "dis pute d." Es che lon's  a lte rna tive

propos a l fo r S e c tion 5.4.22 is  a  re a s ona ble  com prom is e . Unde r th is  p ropos a l,

Commission inte rvention is  not required to a ffect a  discontinuance  of orde r processing or

to reject orders, but the Billed Party can seek Commission intervention to prevent such

a ctions  whe n la te  pa yme nt is  re a sona bly jus tifie d. We  do not be lie ve  it is  be ne ficia l to

e ithe r pa rty, or the  public, to unne ce s sa rily involve  the  Commis s ion in re la tive  minor

billing dispute s . Howe ve r, we  a re  conce rne d tha t e nd use rs  do not suffe r unne ce ssa rily

z J oint Matrix, pp. 18-19 (Es che lon P ropos a l #2).I

2



on a ccount of a  b illing  dis pute  not of the ir m a king . Be ca us e  the  Bille d P a rty ca n

des ignate a  bill as  disputed, the added protections  for the benefit of the end user afforded

by Esche lon's  a lte rna tive  proposal, if not m odifie d, wouldill unreas onably burden the

Billing Party or prevent it from collecting a  legitimate  pas t due account.

S e ction 5.4.3 a nd S e ction 5.13 a ddre s s  whe n a nd how the  Billing P a lly ma y

disconnect the  Billed Party for fa ilure  to make full payment of an otherwise  "undisputed"

bill. Eschelon proposes  inserting language  into these  sections  tha t makes  Commiss ion

approval a  prerequis ite  to disconnecting service . Under Esche lon's  proposa l, Section

5.4.3 re fers  to the  process  of Section 5.13.1 for disconnecting service . We be lieve  tha t

these  Sections  should mirror the  language  we  approve  for Section 5.4.2 tha t gives  the

Billed Party the option to reques t that the Commiss ion prevent disconnection, ra ther than

require  Commiss ion pre-approval in a ll cases . Because  of the  na ture  of disconnection,

we also believe the proposed notice language of Section 5.4.3 should be revised, so that

there  is  a  meaningful opportunity before  disconnection to reques t tha t the  Commiss ion

prevent disconnection. Thus , we  sha ll approve  the  following language  for the  re levant

portions  of Section 5.4.3:

5.4.3 The Billing Party may disconnect any and all re levant services  for fa ilure
b y the  b ille d  P a rty to  m a ke  full p a ym e nt, . . . .  The  Billing  P a rty will
notify the billed Party at leas t ten (10) bus iness  days  prior to disconnection
of the  unpa id s e rvice (s ). If the  b ille d P a rty a s ks  the  Com m is s ion to
pre ve nt dis conne ction of s e rvice (s ) (e .g., be ca us e  de la y in s ubmitting
dispute  or malting payment was  reasonably jus tified due  to inaccura te  or
incom ple te  Billing). the  Billing  P a rty will not dis conne ct the  re le va nt
s e rvice (s ) while  the  proceedings  a re  pending. unle s s  the  Commis s ion
orders  otherwise . . . . In ca s e  of s uch dis conne ction, a ll a pplica ble
Lmdisputed charges , including te rmination charges , if any, sha ll become
due . If the  Billing Party does  not dis connect the  billed Party's  s e rvice (s )
on the  da te  specified in the  ten (10) bus ines s  days  notice , and the  billed
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P arty's  noncompliance  continues , nothing conta ined he re in sha ll preclude
the  Billing P a rty's  right to dis conne ct a ny or a ll re le va nt s e rvice s  of the
non-complying P a rty without furthe r notice a fte r an additiona l a t lea s t ten
(10) bus ine ss  da ys  notice . For re conne ction of the  non-pa id s e rvice  to
occur, the  bille d P a rty will be  re quire d to ma ke  full pa yme nt of a ll pa s t
a nd curre nt undis pute d cha rge s  unde r this  Agre e me nt for the  re le va nt
s e rvice s . . .  I

With this  a ddition, we  do not find tha t Esche lon's  propose d a ddition to the  la ngua ge  for

S ection 5.13.1 is  required. S ection 5.13.1 provides . for disputed amounts , tha t the  pa rty

n o t  in  d e fa u lt  m a y s e e k re lie f u n d e r  th e  d is p u te  re s o lu t io n  p ro v is io n  o f th e

inte rconnection agreement. Our resolution requires  the  Billed pa rty to take  the  necessa ry

s te ps  to pre ve nt the  Billing P a rty from ta king a ction with re spe ct to re me die s re ga rding

undisputed amounts under these provisions, and does not accept Eschelon's proposal for

S e ction 5.13.1 tha t the  Billing P a rty notify the  Com m is s ion of Qt~he  de fa ult or the

requirement tha t Commission approva l for disconnection is  required in a ll circumstances.

The disputes concerning Section 5.4.5 (issues 5-8 and 5-9) involve the definition

of "re pe a te dly de linque nt" a nd a ffe ct how the  pa rtie s  will de te rmine  the  othe r's  cre dit

status. Eschelon proposes to insert a "dh minimum" standard and to define "repeatedly

de linque nt" a s  me a ning pa yme nt of a ny undispute d non-de -minimus  a mount re ce ive d

more than thirty days after the due date, for three consecutive months. As an alternative,

Esche lon offe rs  the  team "ma te ria l" ins tead of "non-deminimus." According to Esche lon,

Qwest has agreed to the use of the term "material" in other sections of the ICA. Qwest's

propos e d la ngua ge  doe s  not re fe r to  a  "non-de  m inim um " a m ounts  or to  a ny othe r

qua lifie r, and would consider "repea tedly de linquent as  be ing more  than 30 days past due

three times during a 12 month period." Eschelon is concerned that Qwest could require a

s ignifica nt de pos it if Esche lon is  occa s iona lly de linque nt on sma ll a mounts . Esche lon
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note s  tha t a  two month de pos it for it could be  $5 million. The  imposition of a  de pos it for

re la tive ly minor pa s t due  pa yme nts  could ne ga tive ly impa ct compe tition. We  find tha t

Esche lon's  second a lte rna tive  proposa l, which de fines  "repea tedly de linquent" a s  three  or

more  tunes de linquent during a  s1x-month period is  a  reasonable  compromlsef

We be lieve  tha t a lthough not s tn'ctly de fined, a  word such as  "mate ria l" can assis t

in the  re solution of dispute s  whe n the y a re  brought to the  Commiss ion, e ve n if the y do

not pre ve nt the  dispute  in the  firs t ins ta nce , thus  we  will a dopt Esche lon's  proposa l to

inse rt "mate ria l" in Section 5.4.5.4

Esche lon's  third proposa l require s  Commiss ion action to impose  a  depos it ba sed

on a ll re levant circumstances . We  do not adopt Esche lon's  third a lte rna tive  proposa l, a s

we  be lie ve  it ma y ne e dle ss ly re quire  Commiss ion involve me nt in de pos it dispute s  e ve n

where  Esche lon would not otherwise  oppose  the  deposit requirement.

Issue  5-11 conce rns  tha t portion of S ection 5.4.5 tha t provides  when deposits  a re

due . Esche lon proposes  tha t deposits  would be  due  within 30 days  a fte r demand, unle ss

the  Bille d P a rty dis pute s  the  de pos it re quire me nt with the  Commis s ion, a nd the n the

deposit would be  due  on the  da te  orde red by the  Commiss ion. The  undisputed portion of

Section 5.4.5 provides that a deposit can not exceed two months estimated monthly

charges , and may be  required when the  Billed Pa rty has  been repea tedly de linquent or is

be ing re conne cte d a fte r dis continua nce , a nd s uch de pos its  a re  due  within 30 da ys  of

demand. Es che lon 's  propos e d la ngua ge  for de pos its  m irrors  wha t we  ha ve  found

re a s ona ble  with re s pe ct to dis conne ction or re je c tion of proce s s ing. W e  fin d  th is

3 Joint Matrix, p. 25 (Eschelon Proposal #2).
4 Hearing Exhibit E-13 (Denney Direct), p. 80, lines 8-12 (Eschelon Proposal #2).
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a pproa ch is  fa ir a nd re a sona ble  for de te rmining whe n de pos its  will be  due  a nd we  will

adopt Esche lon's  proposed language  for this  issue

Issue  5-12 a lso a ffects  the  deposit requirement. For Issue  5-12, Esche lon offe red

a n a lte rna tive  (third) proposa l tha t, if a dopte d, would ha ve  a voide d the  ne e d to rule  on

Issue s  Nos . 5-8, 5-9 a nd 5-11. If a  deposit is  required by Esche lon's  credit worthiness

described in Section 5.4.5, Qwest should be able to protect its interests and demand a

de pos it due  within  30 da ys  a nd without s e e ldng Com m is s ion inte rve ntion. Unless

necessitated and supported by good cause, the Commission should not be required to

be come  involve d in a  routine  bus ine s s  ma tte r. Give n our re solution of the  me a ning of

"re pe a te dly de linque nt" a bove , we  find Qwe s t's  proposgcd la ngua ge of 30 da ys  to be

reasonable  and orde r tha t it be  adopted. In our discuss ion of Is sue s  5-8 a nd 5-9 a bove ,

we  re je cte d Esche lon's  third proposa l for S e ction 5.4.5, which re fe rre d to a  de pos it due

with in  90  da ys .

30-day requirement.7

Issue  5-13 addre sse s  circumstances  when an exis ting deposit may be  increa sed.

Eschelon proposes to add language to Section 5.4.7 that provides that a deposit that is

less than the maximum amount al lowed may be increased i f  approved by the

Commission. The  Minnesota  a rbitra tion orde r found tha t Qwest's  proposed S ection 5.4.7

was without standard and ordered deletion of Section 5.4.7. If  Qwest has already

imposed a deposit pursuant to Section 5.4.5, then it should be able to increase that deposit

if the re  is  a  change  in circumstances tha t warrant such increase . Because  of the  potentia l

a dve rs e  e ffe ct on a  compe titor's  a bility to do bus ine s s , it s hould not be  pe rmitte d to

5 J oint Ma trix, p . 26 .
6 J oint Ma trix, pp. 26-28.
7 J oint Ma trix, p. 25 (Es che lon P ropos a l #2).
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incre a s e  the  de pos it on a  whim. The  Bille d P a rty ma y not ha ve  dis pute d the  curre nt

deposit amount, but might find a  la rger deposit to be  unduly burdensome and unnecessary

unde r the  circumsta nce s . Esche lon's  propose d la ngua ge , for S e ction 5.4.7, howe ve r,

re qu ire s  Com m is s ion  invo lve m e n t,  e ve n  in  s itua tions  whe re  the re  is  no  d is pu te

conce rning the  incre a se d de pos it. We  fa vor a  provis ion tha t a llows  the  Billing P a rty to

protect its  ability to colle ct monie s  owed without unnecessa ry Commiss ion involvement,

while  prote cting the  Bille d P a rly from a n unre a sona ble  a nd unjus tifie d de pos it incre a se .

Thus, we  approve  the  following language  for Section 5.4.72

If the  bille d P a rty ha s  a lre a dy impose d a  de pos it pursua nt to S e ction 5.4.5, Tthe
Billing Party may review the  othe r Pa rty's  credit s tanding and increase
the  a m ount of tha t de pos it re quire d if circums ta nce s  wa rra nt, s uch a s  but not
limited to increased or grea te r de linquencies  in undisputed amounts  or s ignificant
a dve rse  cha nge s  a ppe a rs  in the  Bbille d P a rty's  cre dit re ports . such a s  Dun a nd
Bradstree t. but in no event will the  maximum amount exceed the  amount s ta ted in
Section 5.4.5. Unless  the  Bbilled Pa rty cha llenges the  amount of the  increase . by
filing a  dis pute  with  the  Com m is s ion. the  incre a s e d de pos it s ha ll be  due  a s
provided in Section 5.4.5 concerning initia l deposits .
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[COMMINGLED EELs , IS S UES  9-58 - 9-591

Resolution (ALJ Report. p. 68)

Esche lon's  proposa ls  for orde ring (Issue  9-58),  c ircu it IDs  (9-58(a )),  a nd billing

(9-58(b)) re quire d a  s ingle  se rvice  re que s t, s ingle  circuit ID, a nd s ingle  bill for felateel4e

commingled EELs. These proposals would require substantial changes to Qwestls

processes tha t Qwest deve loped and implemented outs ide  of CMP .; The  changes  wh ic h

would re s ult in unde te rmine d, but pote ntia lly s ubs ta ntia l cos ts  for Qwe s t. Esche lon

cla ims tha t Qwest is  the  cost cause r of any costs  due  to a  change  in procedures, because

Qwe st put the  proce dure s  in pla ce  unila te ra lly a nd ove r Esche lon's  obje ctions . It would

e lse -appea r to a ffect a ll othe r CLECs reques ting the  same  se rvice s  from Qwest. In  the

Minne sota a rbitra tion, the Commiss ion de fe rred these issues to a separate

doeket.Chunges to these  processes a re  be tte r addressed in CMP, or s imila r forum, or in a

generic docket. Consequently, we adopt Qwest's proposed language for issues 9-58,i

58(a ), and 9-58(b) a t this  time .8 without precluding e ithe r pa rty from reques ting tha t the

Commission address these issues in a separate docket.

For billing, Esche lon proposed a lte rna tive  language , for Issue  9-58(0), if Qwest's

pos ition on S e c tion 9 .23.4 .6 .6  is  a dopte d in  a rbitra tion. In  its  E xc e p tio n s  to  th e

recommended Opinion and Orde r, Esche lon modified its  proposed billing language  (now

S e ction 9.23.4.6.7) to s ignifica ntly re duce  the  a mount of informa tion in the  ICA. For

re pa ir, Esche lon a lso propose d modifie d la ngua ge  in Exce ptions  (Is sue  9-59). Both of

the s e  propos a ls  include  a  provis ion tha t the  pa rtie s  will work toge the r to a ddre s s  the

. . 9
Issues and to prevent adverse impacts to the end user customer.

8 J oint Ma trix. pp. 76-78.
9 Attachment 3 to Es che lon Exceptions .
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Qwest's  proposed procedures  for repa irs  appea rs  to take  s teps  tha t address some

Esche lon's  conce rns  conce rning multiple  re pa ir ticke ts  a nd de la y, howe ve r, Qwe s t's

proposed contract language does not appear to incorporate its_1=epaif-proposed procedures.

In the  TRO, the  FCC prohibited re s trictions  on commingling, pe rmitted CLECs to

commingle  UNEs with whole sa le  se rvice s  including those  offe re d pursua nt to ta riff, a nd

re quire d incum be nt ca rrie rs  "to  pe rform  the  ne ce s s a ry functions  to  e ffe c tua te  s uch

. . 10com m lnghng  upon  re que s t." Consistent with the FCC's order, burdensome and

discrimina tory conditions  or ope ra tiona l ba rrie rs  tha t make  commingled EELs difficult or

infe a s ible  to use  should be  a voide d. For e xa mple . it is  re a sona ble  to re quire  tha t, if a n

end use r cus tomer can gene ra lly expect a  repa ir time  commitment inte rva l such a s  four

hours, regardless of whether se rved using UNEs or specia l access, the  end user customer

should not rece ive  a  longer repair time commitment simply because  the  end user is  served

by a  commingled EEL. It is  a lso rea sonable  to expect tha t, if Qwest re la te s  the  loop and

tra ns port compone nts  of a  commingle d EEL for its e lf, Qwe s t ma y a ls o re la te  the m in

some  ma nne r for CLEC. whe n ne e de d to a void billing a nd re pa ir proble ms , e spe cia lly

when those problems impact end user customers.

To he lp e nsure  tha t commingling re ma ins  a n e ffe ctive  compe titive  option, the

a gre e me nt should re quire  the  pa rtie s  to work toge the r to minimize  ope ra tiona l ba nte rs

and should conta in sufficient guiding principle s  in its  te rms to encourage  tha t re sult. We

direct the parties to negotiate regarding Issues 9-58(c) and 9-59 and submit, with their

compliance  filing, language  tha t incorpora te s these  findings. Qwe s t's  re pa ir propos a l. If

10 TR01]579. The FCC defines "commingling" as "the connecting, attaching, or otherwise linddng of
a UNE or a UNE combination to one or more facilities or services that a requesting carrier has
obtained at wholesale from an incumbent LEC pursuant to any method other than unbundling under
section 25 l(c)(3) of the Act, or the combining of a UNE or UNE combination with one or more
such wholesale services."
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the  parties  a re  unable  to agree  on language , we  will re -open the  a rbitra tion to address this

issues 9-58(0) and 9-59. We adept Qwest's proposal for the repair process because-it

s e e ms  the  mos t e ffic ie nt give n e xis ting ope ra tion s ys te ms , howe ve r, we  ha ve  s ome

reservation that it is not as streamlined as it might be. We do not yet have sufficient

informa tion in this  docke t to make  a  de te rmina tion if it is  the  optima l approach. 2R-r441e

e xte nt Esche lon continue s  to ha ve  conce rns  a bout unne ce ssa ry de la ys , it should ra ise

these concerns in CMP, or continue to negotiate a better system with Qwest.Therefore,

we will re -vis it these  issues  a fte r we  rece ive  the  pa rtie s ' compliance  filing.
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[CONTROLLED P RODUCTION, IS S UE 12-87]

Resolution (ALJ Report. p. 90)

The disagreement with regard to controlled production does not seem to be based

on proble ms  or a bus e s  e ncounte re d in the  pa rtie s ' pa s t de a lings , but ra the r with the

concern by Eschelon that Qwest may require unnecessary testing, and by Qwest that

Esche lon will not pa rticipa te  in ne ce s sa ry te s ting. We  be lie ve  tha t both pa rtie s  ha ve

s ignifica nt ince ntive  to e nga ge  in te s ting whe n re quire d a nd not to re quire  e xce s s ive

te s ting. On ba la nce , we  find tha t a lthough Qwe s t a rgue s  it is  in the  best position to judge

when testing is  necessary and the  extent of tha t testing, Qwest has  made  tha t judgment in

the  sense  tha t controlled production is  not required by Qwest currently for rece rtifica tion.

Esche lon's  proposa l s imply re fle cts  the  s ta tus  toda y. Qwest's  proposed language  does

not require  Esche lon to engage  i11 controlled production for products  or fea ture s  it does

not pla n to use . Qwest's  language . howeve r, cove rs  only a  subse t of the  rece rtifica tions

for which Qwe s t curre ntly doe s  not re quire  controlle d production. Conse que ntly, we

a dopt Esche1onQ*avest's firs t proposed 1anguage.4

| 11 J oint Matrix, pp. 110-111.
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[MULTIP LEXING, IS S UE 9-61 ]

Resolution (pp.72-73)

It appea rs  tha t the re  is  no dispute  tha t multiplexing is  a  fea ture  of UNE transport.

In the  Ve rizon Virginia  Arbitra tion Orde r the  FCC's  Wire line  Bure a u, the  a rbitra tor in

tha t proceeding, he ld tha t multiplexing is  a  fea ture  of UNE dedica ted transport, but is  not

a separate U-NE.12 The Verizon Virginia Arbitration Order also said that its conclusions

"should not be interpreted as an endorsement of  Verizon's substantive positions

e xpre s s e d in this  proce e ding re ga rding its  multiple xing obliga tions  unde r a pplica ble

la w. Qwe s t a gre e s  tha t whe n multiple xing is  provide d with DS 1 a nd DS 3 tra nsport3713

tha t me e ts  the  TRRO impa irme nt crite ria , it is  a  UNE a nd will be  provide d a t TELRIC

ra tes.14 Esche lon sta tes it is  not see ldng multiplexing as a  s tand a lone  UNE 15 The re  is

a lso no dispute  tha t Qwe st ha s  offe re d multiple xing to CLECs a t Commiss ion-a pprove d

TELRIC rates.

The  dispute  he re  appea rs  to be  whe the r Qwest is  required to provide  multiplexing

with  a  UNE loop ,  whe re  the  loop  is  conne c ted to the  m ultiple xe r which te rm ina te s

d§1=eet~ly-to Eschelon's collocation, without transport involved. There appears to be two

circumsta nce s  whe n Esche lon would be  utilizing multiple xing in conne ction with a  loop.

Esche lon could ins ta ll multiplexing a t the  customer premises  to conve rt a  DS O facility to

a DSI, or a DS1 to a DS3. In this circumstance, the multiplexing would appear to be a

fe a ture  of a  high ca pa city loop a nd Qwe s t would ma ke  this  fa cility a va ila ble  a s  it would

a ny high ca pa city loop. It doe s  not a ppe a r tha t this  is  the  product tha t is  ge ne ra ting the

I
12 Verizon Virginia Arbitration Order at 1]500.
13 Verizon Virginia Arbitration Order at TI 490.
14 Ex Q-18 Stewart Rebuttal at 92.
15 Ex E-7, Starkey Rebuttal at 149.
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controve rsy. Anothe r poss ibility is  for Esche lon to want to add multiplexing a t the Qwe s t

centra l office colloca tion s ite, to aggregate va rious  DS Os a nd DS ls  or DS ls  to DS 3s . We

find no FCC designation changing the  ava ilability of multiplexing a t TELRIC ra tes . et

this  type  of multiple xing to be  a  UNE. Multiple xing is  pe rforme d a t the  colloca tion ca ge.

Escholon is  able  to provis ion multiplexing on its  own and is  not required to utilize  Qwest

provis ione d multiple xing. In  s uch ca s e ,  m ultiple xing is  not re quire d for the  loop to

function, a nd Qwe s t s hould continue not be  re quire d  to  provide  the  m ultip le xing a t

TELRIC price s . We  be lie ve  tha t Esche lon's  Qwestls  proposed language  for the  a ffected

ICA sections  best re flects  the  current s ta te  of the  law on this  issue , and thus  we  orde r the

partie s  to incorpora te Esche lon's  Qwe s t's proposed language16 into the ir ICA.

I 16 J oint Ma trix, pp. 85-95.
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[EXP EDITES , IS S UE 12-67]

Resolution (ALJ Report. PP- 82-83)

Eschelon argues tha t expedites are  one  means of providing access to a  UNE, and

thus must be  provided a t TELRIC ra tes . Qwest a rgues tha t expedited de live ry is  a

superior se rvice  for which it is  entitled to charge  a  marke t ra te . Other s ta te  commissions

tha t have  addressed this  issue  a re  split. Kentucky and Florida  have  s ided with the  ILEC,

finding the re  is  no obliga tion to provide  expedite s  a t TELRIC ra te s . The  North Ca rolina

commission de te rmined tha t the  ILEC must provide  expedites  on a  cost-based TELRIC

ra te . The  Minnesota  commiss ion agreed, s ta ting: found tha t whether oxpcditcs a re

superior services is irre levant, us are  the charges Qwest assesses its retail customers. Th e

Minnesota commission found thatbecause Qwest provides expedited services to itself,

and the  cost to itse lf is  mere ly the  cost of expediting the  se rvice , Qwest's  cost to expedite

is also the cost that Qwest should charge CLECs to expedite service because Qwest is not

permitted to discrimina te.

Qwest invites  the  Commission to compare  the  price  Qwest charges CLECs a t
wholesa le  to the  $200 re ta il price  it charges its  own customers a t re ta il. But the
law ba rs  Qwest from discrimina ting in the  wholesa le  marke t specifica lly - tha t is ,
from imposing diffe rent te rms and conditions for expedited se rvice  on diffe rent
te lecommunica tions can*ie rs_ including itse lf. Qwest must provide  UNEs to
CLECs on the  same te rms and conditions tha t it provides them to its  own re ta il
opera tions, regardless of what it charges its  re ta il customers. And the  cost Qwest
bears to provide  expedited access to UNEs for its  re ta il customers is  s imply the
cost of expediting the  se rvice . This is  a lso the  cost tha t CLECs should bear to
expedite  access for their customers.

In a rguing tha t expediting a  UNE is  a  'supe rior se rvice ' which Qwest is  not
obliga ted to provide  - and ce rta inly is  not obliga ted to provide  a t cost - Qwest
misapplies a  te rm of a rt. As noted above . the  8th Circuit and the  FCC concluded
tha t the  1996 Act does not provide  a  basis  for the  FCC to require  ILE Cs to offe r
'supe rior' se rvice  - tha t is , to build fa cilitie s  for CLECs if the  ILEC would not
build comparable  facilitie s  for itse lf In contra s t to those  circumstances , Qwest not
only provides expedited se rvice  for itse lf Qwest offe rs  the  se rvice  to othe rs  on its
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ta riff The  conce rns  a rticula ted by the  8th Circuit and the  FCC rega rding "supe rior
service" have no relevance to this issue.17

Minnesota  adopted Esche lon's  proposed $100 fla t ra te  cha rge  a s  an inte rim ra te  pending

an investiga tion into an appropria te  cost in a  pending cost proceeding.

Weird-Qwest argues that generally Qwest meets its obligation to provide access

to  the  UNE by provis ioning the  s e rvice  within the  a pprove d s e rvice  inte rva ls . The

se rvice  inte rva ls  we re  se t in orde r to provide  CLECs  with a  me a ningful opportunity to

compe te . We  find no convincing authority for us  to conclude  tha t expedite s  a re  required

to provide  a cce s s  to the  UNE a nd ha ve  to be  provide d a t TELRIC ra te s . By de finition

e xpe dite s  a re  "s upe rior" to re gula r s e rvice  inte rva ls. Qwe s t a rgue s  Pprovid ing  a n

expedite  for any reason a t a  nomina l fee  would in essence  e limina te  the  approved se rvice

inte rva l a s  a n e ffe ctive  me a sure  of Qwe s t's  pe rforma nce . Unde r Esche lon's  proposa l,

which a llows  e xpe dite s  a t Ag ne na ina l-in te rim  $ 1 0 0  fla t fe e , Qwe s t a rgue s  it has

le gitim a te  conce rn tha t CLECs  would routine ly re que s t e xpe dite s ,  which could  ta x

resources and affect Qwest's ability to provide service. Qwest may address these

concerns in Phase  III of the  cost docke t.

Eve n if Qwe s t is  not re quire d to provide  e xpe dite d a s  a  UNE, Qwe s t m a y not

discriminate against Eschelon and must provide expedited service to Eschelon on the

s a me  te rms  a nd conditions  a s  Qwe s t provide s  the  s e rvice  to its e lf a nd its  own re ta il

customers. re ga rdle s s  of wha t it cha rge s  its  re ta il cus tome rs. In  P ha s e  II of the  cos t

docket. the Commission declined to use "Qwest's retail rates as a means of determining

17 Order Resolving Arbitration Issues, Requiring Filed Interconnection Agreement, Opening Investigations
And Referring Issue To Contested Case Proceeding, In the Matter of the Petition ofEschelon Telecom,
Inc., for Arbitration fan Interconnection Agreement with Qwest Corporation Pursuant to 47 USC. §252
(b). MPUC Docket No. P-5340, 421/IC-06-768 (March 30, 2007) (_"MN Arbitration Order"), p. 18. As
indicated above, the Minnesota order was filed as Attachment 1 to Eschelon's Closing Brief
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inte rconne ction a nd UNE ra te s . Qwest provides  expedite s to its  re ta il cus tome rs  for,,18

a ny re a son for de s ign se rvice s  a t $200 a  da y or a t no a dditiona l cha rge  for non-de s ign

se rvice s  if ce rta in emergency conditions  a re  me t. By providing expedite s  to Esche lon M

de s ign se rvice s  a t a  fe e  a nd a t no a dditiona l cha rge  for non-de s ign se rvice s  if ce rta in

emergency conditions a re  met, on the  some  te rms tha t it provides  the  se rvice  to its  re ta il

customers, Qwest is not discriminating against Eschelon. The re fore ,  for S e c tion

12.2 .1 .2 .1  (Is s ue  12-67(a )),  we  re je c t Es che lon 's  la ngua ge 19 a nd m odify S e c tion

12.2.1.2.1 to  s ta te  "In te n t io n a lly  Le ft  Bla n k. " For these reasons we adopt

Qwe:.t'sEsche lon's proposed trea tment language for expedites (except S e ction

12.2.1.2.1), including for now, Qwc3t'3 Eschelon's proposed $2_100 pe1=tlayLflat charge.

In P hase  II of the  cost docke t, the  Commission de te rmined to reconside r ICE ra te s  in the

next phase  of tha t proceeding sa id tha t "Qwe st is  dire cte d to de ve lop cos t s tudie s  for a ll

s e rvice s  offe re d in this  docke t on a n ICE price  ba s is  in P ha se  III. Qwe s t should ma ke

every e ffort to deve lop reasonable  cost-based prices  for such se rvices  even if it has  little

or no experience  actua lly provisioning the  se rvices. Because expedites wereate  trea ted>s20

a s  ICE pric ing in the  P ha s e  II cos t docke t orde r, the  e xpe dite  ra te  will be  cons ide re d

aga in in P hase  III of the  cos t docke t, and should be  conside red an inte rim ra te  until fina l

resolution of the  pricing issue  in tha t docke t.

Resolution (ALJ Report.. p. 15) - see below (after Issue 22-90)

In the Matter of the Investigation Into Qwest Corporation 's Compliance With Certain Wholesale
Prieing Requirements for Unbundlea' Network Elements and Resale Discounts,Docket No. T-00000A-00-
194, ("Phase II Order"), Decision 64922, p. 81.

Joint Matrix. pp. 100-102 (Eschelon Proposals #1 and #2).
Phase IIOrder, Decision No. 64922, p. 75.

18

19
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[UNAPPROVED RATES, ISSUE 22-90]

Resolution (ALJ Report. p. 97)

In norma l circums ta nce s  a rbitra tions  a re  not a n a ppropria te the  Commiss ion's

pre fe rre d forum  for de te rm ining s pe c ific  ra te  e le m e nts  be ca us e  the  tim e  fra m e  for

re solving a n a rbitra tion is  usua lly not sufficie nt to a llow for the  re quire d inquiry into a nd

analysis of rate elements, and the inefficiencies associated with resolving a rate element

that leveuld-m a y only a pply to one  CLEC. In this  ca se , the  pa rtie s  a gre e d to wa ive  the

s ta tutory time  fra me . Ra te s  e s ta blis he d in this  a rbitra tion will be  a va ila ble  to othe r

CLECs for opt-in, as set forth in Section 252(i) of the Act. For these reasons, the

Commission has heretofore allowed Qwest parties to propose an interim rate for new

e le me nts  until the  Commiss ion is  a ble  to e xa mine  a nd a pprove  a  ra te  in a  cos t docke t.

We said in Phase II of the cost docket that an interim rate "shall be no more than the rate

Qwest has proposed."21 Regarding changes in rates, we agreed with Staff in our 271

Order that Qwest should obtain Commission approval of rate changes prior to their

implementation. We also agreed with Staff that Qwest should file proposed rates with

the Commission, along with cost support, for prior review and approval.

Esche lon's  proposa l for ne w produc ts  or s e rvice s  to  no t-a llow the  pa rtie s  to

negotiate rates and request an interim rate so that, after filing cost support, Qwest maybe

cha rge  for a  new e lement a t the  applicable  inte rim ra te  until Commiss ion a pprove d fina l

ra tes  a re  de te rmined would be  a  cha nge  in is  cons is te nt with our procedure . Esche lon's

proposal that Qwest should obtain Commission approval before charging for a service it

z1 Phase II Decision No. 64922, p. 81, lines 6-9.
Hz Decision No. 66242, ACC Docket No. T-00000A-97-0238 (In the Matter of US. West Communications
Inc. 's Compliance with Section 271 of the Telecommunications Act ofI996) (Sept. 16, 2003). at 11109.
23 Id. at 11108. Section 252(d) of the Act requires rates to be based on costs.
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previously offered without charge is also consistent with our procedure. Because it is

important to have  uniform ra te s  for a ll se rvices  and CLECs, we  do not be lieve  it is  in the

public inte rest to a lte r our current procedure  us  the  result of an a rbitra tion proceeding tha t

a ffe cts  only two pa rtie s . Like wis e, a n a rbitra tion is  not the  be s t forum  for m odifying

ra te s  tha t ha d be e n pre vious ly a pprove d. Esche lon's  proposa l a pplie s  to ra te s  tha t ha ve

not be e n a pprove d, including s e rvice s  tha t Qwe s t pre vious ly offe re d without cha rge .

proposes changes to these rates. Qwest disputes some of Eschelon's claims and we do

not have  sufficient evidence  to find tha t Qwest has  imprope rly applied approved ra te s . A

finding of inappropria te  conduct is  not required to e s tablish inte rim ra te s . Consequently,

for a ll of the above reasons, we adopt_ Qua :tEs che lon's  proposed language  for this  issue .

We  do not be lie ve  tha t Qwe s t should be  pe rmitte d to cha rge  una pprove d ra te s

inde finite ly,  in c lu d in g  wh e n  th e  in te rim  ra te  is  e s ta b lis h e d  b y th e  C o m m is s io n.

Unapproved rates are interim and subject to refund, but we do not conduct the next phase

of the  cos t docke t, the  pa rtie s  lose  the  inte nde d prote ctions  of the  inte rim s ta tus . Thus ,

we  will dire ct S ta ff to ta ke  a ppropria te  s te ps  to comme nce  P ha se  III of the  cos t docke t,

which should include , among other things, a  review of a ll of the  ra tes  e lements  a t issue  in

this  proceeding.
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[DES IGN CHANGES , IS S UE 4-5]

Resolution (ALJ Report. p. 15)

The evidence does not indicate Qwest did not provide a cost study in this docket

to  s h o w tha t whe n it a pprove d a  de s ign cha nge  cha rge  of $72.29, the  Com m is s ion

intended tha t it apply only to UDIT, and not to loops  or CFAs. Qwest provided evidence ,

s uch a s  its  loca tion unde r "m is ce lla ne ous  cha rge s " in  E x h ib it  A a nd re fe re nce s  to

"customer premises;" in the executive summary of the design changes cost study, that

Qwest sa id indica tes the  charge  was intended to apply to design changes for loops as well

a s  transport. Es che lon provide d e vide nce . s uch a s  us e  of AS Rs  (which a re  us e d for

orde ring  UDIT) a nd not LS Rs  (which  a re  us e d  for orde ring  loops ).  us e  of Qwe s t's

orde ring a nd billing sys te ms  for tra nsport (EXACT/IABS ), ra the r tha n the  orde ring a nd

billing  s ys te m s  for UNE loops  (IMA/CRIS ).  a n  a s s um ption tha t a ll of the  a c tiv itie s

ide ntifie d a re  pe rforme d e ve ry time  ra the r tha n de te rmining a n a ve ra ge  cos t for the

diffe re nt a ctivitie s  a s socia te d with diffe re nt type s  of de s ign cha nge s , a nd re fe re nce  to

"type  of cha nne l inte rfa ce " in the  e xe cutive  summa ry of the  de s ign cha nge s  cos t s tudy,

tha t Esche lon sa id indica te s  the  cha rge  was  not intended to apply to de s ign changes  for

loops and CFA changes a s  we ll a s  transport. Furthe rmore , Qwest admitted tha t its  design

cha nge  cos t s tudy doe s  not include  a ny te chnicia n time . Both pa rtie s  a gre e d tha t CFA

changes require  technician time.

When se tting inte rim ra te s  in P hase  II of the  cos t docke t, we  conside red whe the r

the  inte rim  ra te s  we re  re a s ona ble  until cons ide ra tion in P ha s e  III of the  cos t docke t.

Eschelon has 8\i1eeHe-demonstrateg that its proposed interim $30 charge for loop design

changes and interim $7.285 for CFA changes a re  reasonable  inte rim cost based proposa ls ,
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a nd de te nnina tion of fina l ra te s  in P ha se  III w e a ld pe rmit Qwe s t to re cove r its  cos ts .

However, Eschelon does raise questions that could indicate that design change charges

might be  diffe rent for diffe rent products . While  we  do not have  a  sufficient record in this

-fina l ra te  for the  des ign change  cha rge  for loops  and CFAs,

nor do we  be lie ve  a n a rbitra tion is  the  be s t forum  for cons ide ring ra te  cha nge s , we

be lieve  tha t the  ra te s  for des ign change  cha rges  for loops  and CFAs should be  reviewed

in the  upcoming P ha se  III of the  Qwe s t cos t docke t. Thus , we  a dopt Esche lonQ=vvest's

proposed language, except &at and we will order that a footnote be added that indicates

tha t the  design change  charge  for loops and CFAs will be  reviewed by the  Commission in

the  Phase  III of the  cost docket.
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