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INTRODUCTION

P WCo a nd S ta ff a gre e  tha t the  re lie f s ought in this  docke t s hould be  gra nte d

because  it is  supported by the  evidence  and in the  public inte res t The  Inte rveners  use  a

shotgun approach, re lying on conclusory s ta tements  and circular arguments  in a  despera te

a tte mpt, uns upporte d by fa ct or la w, to dis tra ct the  Commis s ion from the  ve ry na rrow

issues presented by PWCo's  pending applica tion:

Will e ncumbe ring  a  pa rticu la r pa rce l o f la nd  tha t is  no t
curre ntly us e d to s e rve  PWCQ a nd a  we ll tha t doe s  not ye t
e xis t u n re a s o n a b ly in h ib it P W Co 's  a b ility to  s e rve  its
customers?
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Does  PWCo have  the  financia l means  to mee t its  contingent
commitme nt to re turn PSWID's  inve s tme nt with a  6% re turn
(an obliga tion tha t only a rises  if: a ) the  tes t we ll demonstra tes
the  a bility to de ve lop a  production we ll with a  s us ta ina ble
s upply of 150 rpm or more , b) P WCo the re a fte r pla ce s  a
production we ll in s e rvice  a nd c) the  Commis s ion include s
tha t well in PWCo's  ra te  base)?

Wha te ve r the  s cope  of the  Commiss ion's  Powe rs , the  commiss ione rs  mus t ba se

the ir decis ions  on evidence . Corbin v. Ariz. Corp. Comm 'n, 143 Ariz. 219, 224, 693 P .2d

362, 367  (Ariz . Ct. App. 1984). The  proce e dings  in  the  Commis s ion ca rry with  it

"funda me nta l proce dura l re quire me nts ." Id. (quoting Morga n v. United Sta te s , 298 U.S .

468 (1936). Although the  Commis s ion is  a dminis tra tive  in na ture , its  proce e dings  a re

quas i-judicia l, requiring it to make  we ll-rea soned decis ions  based on facts  pre sented a s

evidence. Corbin, 143 Ariz. a t 224, 693 P .2d a t 367. "Facts  and circumstances  mus t not

be  cons ide re d which s hould not le ga lly influe nce  the  conclus ion." Id. The  Inte rve ne rs '

arguments, and the decision they seek, cannot satisfy these legal requirements.

Eve n whe re  the  Inte rve ne rs  cite  le ga l a uthority, the  a uthority offe re d doe s  not

s upport the  Inte rve ne rs ' cla ims . For e xa mple , inte rve ne rs  re lia nce  on the  "gift cla us e ,

Article  9, S e ction 7 of the  Arizona  Cons titution (Inte rve ne rs  Br. a t 7-9) comple te ly

ignore s  Artic le  13, S e ction 7  of the  Arizona  Cons titu tion which e xpre s s ly e xe mpts

q
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P S WID from a pplica tion  of the  g ift c la us e . Inte rve ne rs  a ls o mis re pre s e nt Article  9,

Section 10 of the  Arizona  Cons titution a s  an "absolute  prohibition" aga ins t a  transaction

be twe e n a  priva te  utility a nd a  politica l s ubdivis ion. Inte rve ne rs  Br. a t 9. The  Arizona

Supreme Court was  very clear tha t Article  9, Section 10 does  not absolute ly bar the  use  of

public mone y, provide d the  funds  a re  e xpe nde d to furthe r a  le gitima te  purpos e  of the

public entity and the  use  is  not intended to advantage  one  re ligion, priva te  school or public

se rvice  corpora tion over another. Se e  Cmly. Council v. Jorda n, 102 Ariz. 448, 452, 432

P .2d 460, 464 (1967). S imila rly, Yuma  Gas , Light and Wate r Company v. City of Yuma ,

20 Ariz. 153, 178 P . 26 (1919), doe s  not hold tha t no cons titutiona l provis ion or la w

a dopte d by the  le gis la ture  "pre clude s  the  Commiss ion from looking a t the  impa ct of the

K2 we ll upon the  othe r we lls  in  the  S tra wbe rry a nd P ine  a re a s " a s  a s s e rte d by the

Inte rve ne rs . Inte rve ne rs ' Br. a t 6. The  Yuma  Ga s ca se  only holds  tha t no ge ne ra l la w

exis ts  to take  "from the  Corpora tion Commiss ion the  power to regula te  ra tes  and charges

of public s e rvice  corpora tions  a nd gra nt[] such powe r to incorpora te d citie s  a nd towns ."

20 Ariz. a t 156, 178 p. a t 28

Put bluntly, e ithe r the  Inte rveners  have  essentia lly conceded tha t the  law and facts

do not support the ir a rguments , or they do not have  respect for these  proceedings  and the

public a nd priva te  re s ource s  tha t a re  be ing e xpe nde d. Wha te ve r the  e xpla na tion,

Inte rvene rs ' la ck of evidence , lack of authority, and lack of candor e limina te  any bas is  to

deny the  re lief requested.
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A.

P WCo re ite ra te s  tha t the re  is  no e vide nce  tha t the  lie n on the  KG we ll s ite  a nd we ll

will impa ir the  Compa ny's  a b ility to  s e rve .  S ta ff found  tha t no  impa irme n t wou ld  occu r

a s  a  re s ult of the  tra ns a ction. S e e  S ta ff Re port, Ex. S -1 a t 4-5. The  Inte rve ne rs  a gre e d tha t

a p p ro va l o f a  lie n  o n  th e  we ll a n d  we ll s ite  wo u ld  n o t imp a ir th e  Co mp a n y's  a b ility to

P INE WATER' S  REP LY

PWCo Should  Be  Allowed  To  Encumber A Portion Of Its  As s e ts
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But, the  prope rty is  owne d by P WCo.
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se rve . TR a t 136 (Kra fczyk), 155 (Gree r). Despite  this  admiss ion, Inte rvene rs  now a rgue

tha t the  prope rty is  not owned by PWCo so it ha s  nothing to e ncumbe r. Inte rve ne rs ' Br.

a t 7. This  a rgument is  nonsens ica l. If the  prope rty isn't owned by PWCo, approva l unde r

See  Specia l

Wa rra nty De e d, re corde d Fe brua ry 12, 2008, a tta che d to PWCo's  Notice  of La te  File d

Exhibit da te d Fe brua ry 20, 2008. Unde r a  s trict re a ding of the  s ta tute , P WCo doe s n't

appear to need approval to issue a  lien because the  well does not yet exist and the  well s ite

PWCo is  seeking approva l in an "abundance  of caution." TR a t 49 (Hardcas tle ).

Inte rvene rs ' s econd a rgument aga ins t approva l to is sue  the  lien a lso fa ils . PWCo

ha s  no t s ough t a pprova l to  e ncumbe r the  we ll a nd  we ll s ite  a s  a  "con tinge ncy."

Inte rve ne rs  Br. a t 7. PWCo file d this  a pplica tion in good fa ith a nd ha s  a lre a dy a wa ite d

fina ncing a pprova l for 9 months . Me a nwhile , the  de e p we ll proje ct conte mpla te d in the

J DWA ha s  be e n  moving  fo rwa rd  with  the  goa l o f ge tting  more  wa te r to  P WCo 's

cus tome rs  a t the  e a rlie s t pos s ible  da te . Et., TR a t 95, 106, 239, 255 (Ha rdca s tle ). In

furthe ra nce  of tha t goa l, the  Dis trict re ce ntly chos e  to a pprove  the  Es crow Ins tructions

(Inte rve ne rs ' Br. a t Exhibit A, he re ina fte r re fe rre d to a s

waive  rece ipt of Commiss ion approva ls  prior to depos iting its  inves tment funds  in escrow.

This  doe s  not me a n tha t P S WID or P WCo a re  ignoring the  Commis s ion's  re gula tory

a uthority. Ins te a d, the  Dis trict de te rmine d tha t a  de la y in funding the  te s t we ll would

e limina te  a ny re ma ining cha nce  of obta ining a dditiona l wa te r s upplie s  for this  coming

summer, and chose to accept a  lien that might not ye t be  e ffective  in orde r to move  the  K2

"Es crow Ins tructions ") a nd to
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1

proje ct forwa rd.1

In  a n  a ppa re n t th ird  a rgume n t a ga ins t lie n  a pp rova l,  In te rve ne rs  a s s e rt,  withou t

cita tion  to  a ny compe te nt e vide nce  in  the  re cord , tha t P WCo is  s till ha ving  d ifficu lty with

easements . In te rve n e rs  Br.  a t 7 . La te r, In te rve ne rs  a s s e rt tha t fa ilu re  to  re s o lve  the s e

e a s e me nt is s ue s  is  con tra ry to  the  pub lic  in te re s t. ld .  a t  l l . Appa re n tly, In te rve ne rs

be lie ve  tha t if the s e  e a s e me nt is s ue s  a re  not re s olve d  the  KG we ll will not be  drille d  a nd

th e  p u b lic  will s u ffe r b e c a u s e  a  n e w wa te r s o u rc e  will n o t  b e  o b ta in e d . Ye t,  th e

In te rve ne rs  a re  c le a rly oppos e d  to  the  KG pro je c t.  More ove r,  if the  Compa ny la cks  the

ne ce s s a ry e a s e me nts , the n  the  we ll won 't be  d rille d , the  we ll a nd  we ll s ite  will ne ve r be

P WCo is  working to obta in a ny ne e de d e a s e me nts  a nd e xpe cts  a  "s ucce s s ful conclus ion."

TR a t 95 ,  106  (Ha rdca s tle ). Bu t,  P WCo 's  n e e d  fo r e a s e me n ts  h a s  n o th in g  to  d o  with

whe the r the  re que s te d fina ncing a pprova ls  s hould be  is s ue d.

B. PWCo Should Be Allowed To Issue Evidence Of Indebtedness
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Inte rve ne rs  re a s on only tha t the  Commis s ion s hould not a llow e vide nce  of

indebtednes s  becaus e  the  underlying agreement is  illega l. Inte rveners  Br. a t 7. Once

again, Interveners  provide no bas is  for this  argument, no evidence, and no legal support.

As  dis cus sed in the  Company's  clos ing brie f and in more  de ta il be low, the  lega lity of the

J DWA is  not a  decis ion within the  Commis s ion's  juris diction. Not tha t the  Dis trict ha s

done  a nything ille ga l. The  Dis tric t ma y join with a ny pe rs on in the  cons truc tion,

opera tion, or ma intenance  of a  we ll. A.R.S . 48-909(B)(2). PSWID may a ls o acquire  by

"gift, purchas e , condemnation or otherwis e  in the  name of the  dis trict and own, control,

1 S e e  Dis trict Le tte r to the  Commis s ion docke te d Fe brua ry 22, 2008. P WCo a s ks  tha t the
Commis s ion e ithe r a dmit the  Dis trict's  le tte r a s  e vide nce  or ta ke  a dminis tra tive  notice  of the
a uthorize d re pre s e nta tions  of a nothe r politica l s ubdivis ion, a s  the  docume nt is  a ppropria te ly
cons ide re d in re sponse  to Inte rve ne rs ' re lia nce  on the  Escrow Ins tructions  in the ir clos ing brie f.
Nota bly, the  copy a tta che d to Inte rve ne rs ' brie f is  une xe cute d. As  a  re sult, by se pa ra te  notice  of
filing, the  Compa ny will docke t a  fully e xe cute d copy of the  Escrow Ins tructions  a nd P WCo ha s
no objection to admiss ion of the  Escrow Ins tructions  a s  an exhibit in this  docke t.
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manage and dispose of any real or personal property or interest in such property necessary

909(B)(l). Nor ha s  the  Dis trict run a foul of the  Arizona  Cons titution. Se e  PWCo Clos ing

Br. a t 5-9, S ta ff Br. a t 6-8. See also PWCo Re ply Br., infra  a t 8-1 l
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c .

The  Commis s ion's  rule s  for inte rve ntion a re  inte nde d to pre ve nt the  is s ue s  from

be ing unduly broa de ne d by Inte rve ne rs . S e e  AAC R14-3-105. Ha ving be e n gra nte d

inte rve ntion, the  Inte rve ne rs  ha ve  done  jus t tha t. Bu t,  the  Commis s ion  is  no t the

re vie wing court for de cis ions  ma de  by the  e le cte d officia ls  of the  P S WID. "No judicia l

power is  ves ted in or can be  exercised by the  corpora tion commiss ion unless  tha t power is

express ly granted by the  Cons titution." Trico Eire . Co-op v. Ra ls ton, 67 Ariz. 358, 363

196 P.2d 470, 473 (1948)

Improvement dis tricts  a re  comparable  to municipa litie s  and othe r politica l entitie s

in tha t the  "people  of Arizona , through the  cons titution, and the  legis la ture , and by s ta tute

have  granted Powers  to irriga tion and wate r conse rva tion dis tricts  comparable  to those  of

municipa litie s  a nd othe r politica l s ubdivis ions  of the  s ta te ." Ma ricopa County v

Ma ricopa  County Mun. Wa te r Cons e rva tion Dis t. No. 1, 171 Ariz. 325, 328, 830 P .2d

Municipa litie s  a re  e xclude d from the  juris diction a nd s upe rvis ion of the  Commis s ion

City of Ca sa  Gra nde  v. Ariz. Wa te r Co., 199 Ariz. 547, 551, 20 P .3d 590, 594 (Ariz. Ct

App. 2001), Ariz. Cons t. a rt. XV, 15 Ariz. 215

137 P. 544 (1914) (s ta ting only public service  corpora tions  a re  subject to regula tion by the

corpora tion commiss ion), Ariz. Op. Att'y. Ge n. 62-7 (s ta ting Commiss ion doe s  not ha ve

jurisdiction ove r municipa lity's  de te rmina tion of fe a s ibility, de s ira bility, or cons ide ra tion

to be  pa id). Thus , the  Commis s ion doe s  not ha ve  juris diction ove r dis tricts  a nd the

de cis ions  tha t the y ma ke , some thing two Commiss ione rs  a nd Judge  Node s  ma de  cle a r

Inte rveners  Would  Have  The  Commis s ion Exceed  Its  J uris d ic tion
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from the  outse t. See  Transcript, October 26, 2007, a t 33-34 (Nodes), 44-45 (Mundell), 59-

60 (Gleason).

Inte rvene rs  a lso a rgue  tha t the  Commiss ion should rece ive  a ll evidence  "be fore  it

ma ke s  a  de te rmina tion a s  to whe the r or not it s hould a pprove  P ine  Wa te r Compa ny

ente ring into the  contract." Inte rvene rs  Br. a t 6. As  Sta ff recognized ea rly on, this  docke t

is  not a bout the  Commis s ion's  a pprova l of the  J DWA its e lf. S e e  S ta ff' s  Re s pons e  to

Motion to Expe dite  Applica tion, Docke t No. W-03512A-07-0301 (Ma y 29, 2007), Motion

to Withdra w Applica tion (J une  ll, 2007). None  of the  cons titutiona l provis ions  tha t ve s t

Powers  in the  Commiss ion "confe r upon the  commiss ion the  jurisdiction to pass  upon the

cons truction a nd va lidity of contra cts ." Trico Ele c. Co-op., 67 Ariz. a t 363, 196 P .2d a t

473. The  Commiss ion may not de te rmine  whe the r a  va lid contract exis ts  or e ithe r pa rty's

rights  unde r the  contract in this  docke t. Id. But it can and should re solve  the  two na rrow

issues presented and grant the relief requested.

D. In te rve ne rs  Ove rs ta te  The  Bre a d th  Of The  Co mmis s io n 's  Po we r And
Autho ritv, And  Thev Do  No t Provide  AnV Evidence  Of Well Impac ts
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PWCo is  we ll aware  of the  Commiss ion's  broad Powers  to regula te  public se rvice

corpora tions , including the  four pa ge s  of cons titutiona lly gra nte d Powe rs  tha t introduce

Inte rve ne rs ' a rgume nts . Inte rve ne rs  Br. a t 1-5. But, "it is  not the  purpos e  of re gula tory

bodie s  to ma na ge  the  a ffa irs  of the  corpora tion." S outhe rn P a y. Co. v. Ariz. Corp.

Comm 98 Ariz. 339, 343, 404 P .2d 692, 694 (1965). "It mus t ne ve r be  forgotte n tha t,

while  the  s ta te  may regula te  with a  view to enforcing rea sonable  ra te s  and cha rges , it is

not the  owne r of the  prope rty of public utility compa nie s , a nd is  not clothe d with the

genera l power of management incident to ownership." Id. a t 343, 404 P.2d a t 694-695.

In  a s king the  Commis s ion  to  re gula te  we ll impa cts , In te rve ne rs  c ling  to  the

a rgument tha t the  Commiss ion has  the  "obliga tion to protect the  public inte res t in genera l

from the  actions  of a  regula ted public se rvice  corpora tion." Inte rvene rs  Br. a t 7. How can

Jr,
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it be  contra ry to the  public inte re s t for the  Compa ny to follow the  la ws  of the  S ta te  of

Arizona? Wha t the  Inte rve ne rs  a re  a s king the

Commis s ion to do is  a kin to dire cting a  public s e rvice  corpora tion not to e xe rcis e  its

powe r of e mine nt doma in be ca us e  a  la ndowne r will be  impa cte d. It is  not within the

Commiss ion's  power to take  away the  lega l rights  of the  entitie s  subject to its  regula tion

See  Paenic Greyhound Lines  v. Sun Va lley Bus  Lines , 70 Ariz. 65, 73-74, 216 P .2d 404

410 (Ariz.l950)

Th e  Co mmis s io n 's  p u rp o s e  is  to  "p ro te c t o u r c itiz e n s  fro m th e  re s u lts  o f

specula tion, mismanagement, and abuse  of power." Ariz. Corp. Comm 'n v. S ta te  ex re l

Woods , 171 Ariz. 286, 296, 830 P .2d 807, 817 (1992). The  public s hould be  prote cte d

from companies  involved in such behavior, but tha t is  not wha t is  happening in this  case

PWCo is  a  wa te r compa ny ope ra ting in a  de s e rt in a  drought, a nd the y a re  looking for

more  wa te r in a  joint e ffort with the  loca l improvement dis trict, a lso cha rged with the  duty

to find more  wa te r. The  ris k of impa cting othe r we lls , if it e xis ts  a t a ll, e xis ts  whe re ve r

the  Compa ny drills  for more  wa te r. TR a t 291-92 (Ole a ). Howe ve r, the re  is  not a  s hre d

of e vide nce  tha t the  Compa ny ha s  done  or inte nds  to do a nything to ha nd the  public. It

follows tha t the  over-regula tion sought by the  Inte rveners  is  not in the  public inte res t

Inte rvene rs  provide  no evidence  tha t the  K2 we ll will impact any othe r we lls  in the

surrounding a rea , and they continue  to ignore  facts  tha t a re  in evidence  conce rning the

Compa ny's  own  e xpe rie nce  d rilling  we lls  in  the  re g ion  a nd  its  cons u lta tion  with

hydrologis ts  who concluded tha t no impact is  expected to occur because  a ll exis ting wells

in the  vicinity a re  drille d to s ha llow de pths  a nd not in the  R a quife r. TR a t 45-46, 100

214-15 (Ha rdca s tle ), 274-76 (Ole a ). If for s ome  re a s on "de wa te ring" occurs , the n the

drille rs  would "s imply s e a l the  we ll" off from the  C a quife r. Id. a t 243-44 (Ha rdca s tle )

PWCo a ls o ha s  s ignifica nt ince ntive  to e ns ure  tha t no impa cts  occur s ince  its  a ffilia te

SWCo, owns  many of the  sha llow wells  in Strawberry. Id. a t 47, 102-103 (Hardcas tle )
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In orde r to de fle ct a tte ntion a wa y from the ir la ck of e vide nce , Inte rve ne rs  a rgue

tha t PWCo ha s  the  burde n of proof. Inte rve ne rs  Br. a t 7. Howe ve r, in both fe de ra l a nd

s ta te  courts , the  moving pa rty, or the  pa rty a s se rting the  a ffirma tive  of an is sue , ha s  the

burde n of proof. De pot of La bor v. Gre e nwich Collie rie s , 512 U.S . 267, 272-73 (1994).

The  mere  fact tha t PWCo has  reques ted approva ls  by the  Commiss ion does  not make  it

the  proponent of a ll is sues  with the  burden of proof. Newport News Slzqvbuilding and Dry

Doe s  Co. v. Loxle y, 934 F.2d 511, 517 (4th Cir. 1991). It follows  tha t the re  is  s imply no

re a s on for the  Commis s ion to e xe rcis e  que s tiona ble  juris diction by conditioning its

financing approva l on some sort of we ll impact legis la tion

E .

Inte rve ne rs  fa il to provide  a ny a uthority tha t the  Commis s ion ca n pa s s  upon the

cons truction a nd va lidity of contra cts " or s e cond gue s s  the  a ctions  of othe r e le cte d

officia ls . Nor do the  Inte rveners  recognize  authority tha t shows tha t the  Commiss ion does

not have such Powers. See, Ag., Trice Elem. Co-op, 67 Ariz. a t 363, 196 P.2d a t 473, City

of Casa  Grande  v. Ariz. Water Co., 199 Ariz. a t 551, 20 P.3d a t 594. Neverthe less , PWCo

will a ddre s s  the  cons titutiona l a rgume nts  la id out by Inte rve ne rs . The  Dis trict ha s  the

ca pa city to e nte r into the  JDWA be ca use  doing so doe s  not viola te  a ny provis ion in the

Cons titution.

The  K2 Agreement Does  Not Vio la te  The  Cons titution
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1. Article  9, Section 7 does  not Apply to the  Dis trict

As  mentioned above , Inte rvene rs  a ttempt to hang the ir ha t on Article  9, Section 7

of the  Arizona  Cons titu tion. Howe ve r, the  Dis tric t is  e xpre s s ly e xe mpt from the

2 S ta ff's  re comme nda tion tha t the  Compa ny se e k a n opinion le tte r from ADWR of the  proje cte d
sus ta ina bility of a  we ll a t the  K2 s ite  ba se d on the  te s t we ll da ta  is  inte nde d to "put a ll pa rtie s  of
notice " conce rning informa tion S ta ff would wa nt to se e  in a  la te r prude nce  re vie w. TR a t 269-70
(Olea ). The  ADWR le tte r was  not re la ted to we ll impacts , nor does  it appea r tha t S ta ff intended it
to be  a  condition of the  re que s te d fina ncing a pprova l. Id Ha rdca s tle  Re butta l Te s timony,
EX. A-2, a t 2-3 .

FENNEMORE CRAIG
PROFESSIONAL CORPORATION

PHGENIX 8



I

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Inte rve ne rs  a tte mpt to le a d the  Commis s ion a s tra y by citing ca s e s  tha t do not a ctua lly

s tand for the  a rguments  put forth.

Firs t, Inte rve ne rs  cite Wis tube r v. P a ra dis e  Va lle y Untie d S chool Dis t., fo r two

propos itions : (1) the  gove rnmenta l authority mus t be  pa id more  in cons ide ra tion than the

va lue  o f the  e xpe nd itu re  o f pub lic  funds , a nd  (2 ) the  g ift c la us e  p roh ib its  g iving

advantages  to specia l inte res ts . Inte rveners  Br. a t 8. In fact, the  governmenta l entity does

not have  to be  "pa id" anything othe r than public bene fit, and the  "va lue  to be  rece ived by

the  public [ma y not be ] fa r e xce e de d by the  cons ide ra tion be ing pa id by the  public."

Wis tube r v. P a ra dis e  Va lle y Uri / , .

(1984). "In re vie wing s uch que s tions , the  courts  mus t not be  ove rly te chnica l a nd mus t

give  a ppropria te  de fe re nce  to the  findings  of the  gove rnme nta l body." Id. The  supre me

court a lso he ld tha t priva te  entities  may rece ive  some benefits  under the  gift clause  if there

is  proportiona lity. Id. a t 350, 687 P .2d a t 358.

Inte rvene rs  next cite S ta te  e x re l. Corbin v. Supe rior Court a s a lso holding tha t a

gove rnme nta l a uthority mus t be  pa id more  in cons ide ra tion tha n wha t is  e xpe nde d.

Inte rve ne rs  Br. a t 8. He re  a ga in, the  court a ctua lly holds  tha t a n e xpe nditure  "ma y be

cons titutiona lly pe rmis s ible , e ve n if s ome  priva te  individua l or orga niza tion the re by

de rive s  a  specia l bene fit, a s  long a s  the  ... va lue  to be  rece ived by the  public [is  not] fa r

exceeded by the  considera tion be ing pa id by the  public." Corbin, 159 Ariz. 307, 310-311,

767 P .2d 30, 33-34 (Ariz. Ct. App. 1988). Not only do Inte rve ne rs  mis inte rpre t the  la w,

the y mis cons true  the  J DWA. P S WID is  not ta king mone y from its  ge ne ra l fund a nd

turning it ove r to PWCo. The  Dis trict wa s  forme d in orde r to find wa te r for the  P ine  a nd

Strawberry communities , and the  JDWA encompasses  an agreement to find wate r by firs t

inve s ting in  a  te s t we ll. No mone y is  tra ns fe rre d or give n to  P WCo for its  us e , a nd

PSWID re ta ins  control ove r e xpe nditure s  of its  $300,000 e ve n whe n pla ce d in e s crow.
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Wistuber is  a ctua lly fa irly ana logous  to the  current s itua tion be tween PSWID and

PWCo. Taxpayers  brought an action aga ins t the  school dis trict to have  decla red inva lid a

portion of an agreement be tween the  dis trict and a  teache r. 141 Ariz. a t 348, 687 P .2d a t

356. The  school dis trict had re leased the  Classroom Teachers ' Associa tion pres ident from

te a ching dutie s , but the n continue d to pa y a  portion of the  pre s ide nt's  s a la ry. Id. The

supre me  court he ld tha t us ing ta x mone y to pa y a  portion of the  s a la ry a ccomplishe d a

public purpos e  s ince  the  pre s ide nt's  a ctivity a ide d the  s chool dis trict in "pe rfonning its

obliga tions ." Id.

S imila rly, the  J DWA is  for a  public purpos e  a nd the  be ne fit a nticipa te d to be

re ce ive d by the  public outwe ighs  the  public e xpe nditure . The  Dis trict's  a nd the  JDWA's

purpos e  is  to  find  wa te r for the  community. P WCo provide s  a  we ll s ite  a nd othe r

necessary s torage , transmiss ion and dis tribution infras tructure  while  capping the  Dis trict's

cos ts . The  Dis trict bene fits  by accomplishing its  purpose  of finding wa te r and the  public

re ce ive s  the  gre a te s t be ne fit by ha ving a  much ne e de d wa te r s ource . S ure ly the

expenditure  of $300,000 with the  poss ibility of full re imbursement plus  inte re s t does  not

"fa r exceed" the  bene fit anticipa ted to be  rece ived by the  public. Ra the r, the  Inte rvene rs

s imply re fus e  to  re cognize  bo th  the  na ture  o f the  tra ns a c tion  a nd  the  flow of the

anticipa ted benefits .

2. Article  9, Section 10 of the  Arizona  Cons titution

Article  9, Section 10 s ta te s : "No tax sha ll be  la id or appropria tion of public money

ma de  in a id of a ny ... public s e rvice  corpora tion." Inte rve ne rs ' only a rgume nt unde r this

s e ction is  tha t it is  a n  "a bs olute  prohibition," but the y offe r a bs olute ly no ba s is  or

a uthority for such a n a s se rtion. Aga in, the  supre me  court wa s  ve ry cle a r in holding tha t

Article  9, S e ction 10 is  not a n a bs olute  prohibition be ca us e  it doe s  not s ta nd for the

propos ition tha t no public money may be  channe led to public se rvice  corpora tions . See

Cra y. Council v. J orda n, 102 Ariz. 448, 452, 432 P .2d 460, 464 (1967). The  appropria te
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que s tion  is  whe the r the  Dis tric t ca n  choos e  to  do  bus ine s s  with  a nd  d is cha rge  pa rt of its

du tie s  in  a n  a g re e me n t with  P WCo withou t con tra ve n ing  th is  cons titu tiona l p roh ib ition .

The  s upre me  court ha s  de ve lope d two te s ts  to he lp in a ns we ring this  que s tion.

Firs t, the  P a rtia l Ma tch ing  P la n  te s t e xis ts  whe re  the  s ta te  e ncoura ge s  a ctions  by

pa rtia l re imburs e me n t. Id .  a t  4 5 4 ,  4 3 2  P . 2 d  a t  4 6 6 . E n c o u ra g in g  "a n y p e rs o n  o r

o rg a n iz a t io n  to  s p e n d  m o re  th a n  it  will re c e ive  is  h a rd ly  ' a id in g '  th a t  p e rs o n  o r

o rg a n iz a tio n  o n  to  a  h e a lth y fin a n c ia l fu tu re ." Id .  Aid  fo r "a c tu a l c o s ts  a n d  ma te ria ls

g ive n  e n tire ly to  th ird  pa rtie s " a nd  no t to  the  pub lic  s e rvice  corpora tion  its e lf "is  no t the

typ e  o f a id  p ro h ib ite d  b y o u r c o n s titu tio n . " Id . The  a g re e me n t be twe e n  P S WID a nd

P WCo invo lve s  $300 ,000  p la ce d  in to  e s crow to  pa y we ll d rille rs  a nd  o the r con tra c to rs ,

ne ve r g ive n  to  P WCo, a nd ne ve r p la ce d  outs ide  the  contro l of the  Dis tric t. S e e  J DWA a t

a ddition, this  mone y is  only us e d for the  cos ts  of the  K2 prob e t, a nd a ny funds  re ma ining

in  th e  e s c ro w will b e  im m e d ia te ly re tu rn e d  to  P S W ID. Th is

a g re e me n t goe s  be yond  the  P a rtia l Ma tch ing  te s t be ca us e  P WCo will s pe nd  $1  million

mo re  th a n  th e  in itia l in ve s tme n t,  p lu s  re imb u rs e  th e  Dis tric t fo r its  in ve s tme n t if th e

proje ct is  s ucce s s ful.

S e cond, the  True  Be ne ficia ry te s t focus e s  on who a ctua lly re ce ive s  the  be ne fits  of

the  a ppropria tion . Id . a t 455, 432 P .2d a t 467. The  s upre me  court he ld  tha t the  S a lva tion

Army wa s  n o t th e  b e n e fic ia ry fro m p a yme n ts  ma d e  to  it b y th e  s ta te ,  b u t it wa s  th o s e

"wh o  a c tu a lly p ro fit  fro m  th e  d is b u rs e m e n ts  - th e  in d ivid u a ls  a n d  fa m ilie s  wh o  a re

de s titu te  a nd re ce ive  the  e me rge ncy a id ." Id . The  true  be ne ficia rie s  of the  J DWA a re  the

citize ns  of P ine  (a nd  hope fu lly S tra wbe rry) who will re ce ive  the  much ne e de d  a dditiona l

wa te r s upply. Th is  a g re e me n t p ro vid e s  a  wa y in  wh ic h  th e  Dis tric t a n d  P W Co  c o u ld

re a s ona bly a nd fe a s ibly a ccomplis h this  goa l.

In  s ho rt,  the  J DWA doe s  no t re qu ire  the  Dis tric t o r P WCo to  vio la te  the  Arizona
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Constitution in any way. Interveners  have  miscons trued the  law and facts  in order to

attempt an argument, but a good faith reading of the law in this area makes it clear that no

constitutional violation exists.3

F.

Unable to support denial of the relief sought in this  docket with evidence or legal

authority, Interveners' brief contains a host of random assertions aimed at achieving their

goal of stopping the KG project at all cost. As PWCo has submitted here and throughout

this docket, it is only seeking two narrow approvals, not approval of the JDWA itself or a

declara tion tha t the  Dis trict has  lawfully and prudently exercised its  authority, both of

which are beyond the Commission's jurisdiction. However, the Company understands the

Commission's wish to consider as broad a record as possible before issuing its decision,

and therefore, PWCo will attempt to respond to the Interveners' other assertions.

1.

Interveners' Other Unsupported and Unsupportable Arguments

The  J DWA Doe s  Not Cons titute  Double  Ta xa tion On The  Citize ns
Of P ine  And Strawbe rry, Arizona
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Double  taxa tion is  an illogica l a rgument meant to dis tract and prolong these

proceedings. The facts show that PWCo's customers are not "taxed" twice. If the project

is unsuccessful, the District gets the test well but does not get its money back and no part

the re  is  only one  ta x. If the  proje ct is  s ucce s s iia l, the  Dis trict will re ce ive  its  full

investment back plus interest, putting the District is a situation better than it has today. Id.

base, then the utility has borne the cost of used and useful plant and is entitled to a fair and

reasonable return on and of that investment. This  is  not a  tax, it is  ratemaking, and the

Interveners' argument is simply a disguised attempt to have the Commission regulate the

3 Notably, the  fa ilure  of Inte rvene rs  to cha llenge  the  va lidity of the  Dis trict's  a ction in court ra ise s
the  que s tion of whe the r the  Inte rve ne rs  know tha t the ir cla ims  la ck me rit a nd tha t filing a  cla im
would expose  them to the  possibility of an award of a ttorneys fees  and/or other sanctions.
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Dis trict's  decis ions  about how to spend its  money. The  Commiss ion does  not have  such

juris diction.

Inte rve ne rs ' cla im tha t S tra wbe rry re s ide nts  a re  be ing ta xe d without be ne fit a ls o

fa ils . No infringement of rights  exis ts  when ce rta in premise s  a re  not bene fited by a  loca l

assessment. Butte rs  v. City of OakZand, 263 U.S. 162, 164 (1923). Not eve ryone  bene fits

from every decis ion a  governmenta l entity makes , and an exact mathematica l re la tionship

be tween the  bene fit and a ssessment is  not required. Id. Bes ides , PWCo will firs t rece ive

wa te r unde r the  agreement, but SWCo is  intended to bene fit from any wa te r in excess  of

Inte rveners ' a ttempt to bols te r these  a rguments  with the  assertion tha t the  money is

only for the  be ne fit of PWCo is  s imply a  mis re pre s e nta tion of the  fa cts . Inte rve ne rs  Br.

a t 9. The  e xis te nce  of a  wa te r s horta ge  in  P ine  is  not in  dis pute . E t . , TR  a t 5 0

(Ha rdca s tle ), 145, 149 (Kra fczyk), 290 (Olga ). The  Dis trict wa s  cre a te d to "inve s tiga te

curre nt a nd pote ntia l source s  of wa te r," a nd is  a tte mpting to fulfill tha t purpose . PSWID

Miss ion S ta tement, Ex. A-6. If more  wa te r is  loca ted, the  entire  a rea , including P ine  and

Strawbe rry, will bene fit. TR a t 44 (Ha rdcas tle ).

Fina lly, Inte rveners  assert a  vague  ques tion about the  curta ilment of another public

se rvice  corpora tion tha t is  not a  pa rty to this  ma tte r. Inte rvene rs  Br. a t 10. Wha t this  has

to  do  with  double  or unfa ir ta xa tion  is  uncle a r. It is  c le a r, howe ve r, tha t S WCo's

curta ilme nt ta riff only pre clude s  SWCo from us ing we lls  owne d by SWCo to se nd wa te r

to PWCo. The  K2 we ll will be  owne d by PWCo.
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2. The  Commis s ion Doe s  Not De cide  How Much Ris k The  Dis tric t
Takes  Or De te rmine  The  Efticacv Of Its  Decis ions

PSWID has  a  right to take  risks  it deems  reasonably necessa ry. "One  of the  more

s ignifica nt P owe rs  of a n irriga tion dis trict is  to de cide  how, whe n, a nd whe re  phys ica l

improve me nts  will be  ma de  in the  s ys te m." P orte rfie ld v. Va n Boe ning, 154 Ariz. 556,
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558, 744 P.2d 468, 470 (Ariz. Ct. App. 1987). The  pla in language  of Article  13, Section 7

of the  Arizona  Cons titution "ve s ts  irriga tion a nd othe r dis tricts  with Powe rs  a nd dutie s

e qua l to the  Powe rs  a nd dutie s  confe rre d on municipa litie s  a nd politica l s ubdivis ions ."

Hohoka m Irriga tion a nd Dra ina ge  Dis t. v. Ariz. P ub. S e rv. Co., 204 Ariz. 394, 397, 64

P.3d 836, 839 (2003). The  Powers  of the  Dis trict extend to "those  activitie s  tha t a re  e ithe r

necessa ry or incidenta l to achieving the  dis trict's  primary purpose ." Id. a t 400, 64 P .3d a t

842. The  primary purpose  of PSWID is  to "implement and formula te  plans  a s  necessa ry

to provide  long-te rm a va ila ble  wa te r to the  [P ine  a nd S tra wbe rry] communitie s ." PSWID

EX. A-6. The  purpos e  of the  J DWA is  to

permanent solutions  to the  chronic water supply issues ," and produce  "a  Susta inable  Yie ld

the  future  of the  Pine  and Strawben'y communitie s , but a long with inves tment comes  risk,

"e specia lly a s  it applie s  to we ll drilling." TR a t 50 (Hardcas tle ).

Apparently, the  Interveners  are  a lso asserting tha t there  is  risk because  PWCo may

not be  inve s ting its  own mone y. Inte rve ne rs  Br. a t ll. This  is  a  re d he rring. Brooke

Utilities , the  shareholder of PWCo, has  "access  to the  capita l needed to fund its  obliga tion

to  put up  a  million  dolla rs  in  the  K2 pro je c t." TR a t 47  (Ha rdca s tle ). It is  common

pra c tice  fo r s ha re ho lde rs  o f u tilitie s  to  fund  ca p ita l inve s tme n t in  pub lic  s e rvice

corpora tions . P WCo a nd its  s ha re holde r ha ve  e ve ry inte ntion of providing the  ca pita l

ne ce s s a ry to comple te  the  K2 proje ct. Id. a t 49 (Ha rdca s tle ). In fa ct, the  Compa ny ha s

a lready made  a  subs tantia l inves tment in the  project by incurring cos ts  for the  JDWA and

this  proce e ding, a nd pre pa ring the  K2 we ll s ite  for drilling. Et., TR a t 95, 106, 239, 255

(Hardcas tle ).

Mis s ion S ta te me nt, "s e a rch for long-te rm

3. PSWID Is  Not De le ga ting Control Of Its  Mone y To A Third Pa rty

The  Dis trict is  not surrendering power and control of its  money to a  third pa rty, nor

does  it lose  control of the  money. Tlu'oughout the  agreement, PSWID re ta ins  control over
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its  $300,000 e ve n a fte r it is  pla ce d in e scrow, the  Escrow Ins tructions  cle a rly s ta te  how

the  money is  to be  used and disbursed cons is tent with the  JDWA. Escrow Ins tructions  a t

P WCo a nd P S WID. Additiona lly, the  Dis tric t is  a

mu n ic ip a l co rp o ra tio n  o f th e  S ta te  o f Arizo n a  with  th e  rig h t to  ma ke  d e c is io n s .

Es tablished improvement dis tricts  "engage  in many of the  activitie s  gene ra lly pe rformed

by municipa litie s  a nd othe r politica l s ubdivis ions ." Ma ricopa County Mun. Wa te r

Conse rva tion Dis t. No. 1, 171 Ariz. a t 329, 830 P .2d a t 850. "Expre s s  Powe rs  confe rre d

on a  municipa lity by s ta tute  ca rry with the m a ll implie d Powe rs  ne ce s sa ry to ma ke  the m

e ffe ctive ." Id. This  is  a ll the  Dis trict ha s  done  in the  JDWA.
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4. The  Ava ilable  Property Is  Adequa te  To Deve lop The  Well Site

Inte rveners  cla im to re ly on hearing tes timony and public comment to es tablish tha t

the  KG we ll s ite  in ina de qua te . Inte rve ne rs  Br. a t ll. No he a ring te s timony is  ide ntifie d,

and the re  is  no compe tent evidence  in the  record to support this  cla im. Comments  made

at the  public comment sess ion are  not evidence , and they certa inly cannot form a  bas is  for

a  finding tha t the  s ite  is  inadequa te , even if such a  finding were  re levant in this  financing

applica tion. S e e  Corbin, 143 Ariz. a t 224, 693 P .2d a t 367. More ove r, the  fa cts  in

evidence  contradict the  Inte rveners ' a ssertion. The  "ava ilable  property s ize  is  adequa te  to

be  a ble  to  de ve lop the  we ll s ite  a s  we  be lie ve  it ne e ds  to  be  de ve lope d." TR a t 92

(Hardcastle ). The  expertise  possessed by PWCo, the  hydrologis ts , drille rs , engineers , and

proje ct ma na ge rs  ha s  be e n de pe nde d on in the  s e le ction of a  s ite . Id . a t 102-103

(Ha rdca s tle ). This  is  a  "ma na ge me nt function" le ft to the  Compa ny, not a n is s ue  of the

Commis s ion 's  re gu la tion  o r its  de c is ion  ma king  in  a  fina nc ing  a pp lica tion ,  a nd

Inte rve ne rs  provide  no  e vide ntia ry or le ga l ba s is  for the  Commis s ion  to  conclude

otherwise .
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No Conflic ts  Of Inte re s t Exis t, Eve n If The  Commis s ion Ha d
Jurisdiction To Make Such A Determination

A s ite was  sold to Mr. Richey that is  unrelated to the KG project and did not have

equivalent characteris tics  to the  KG s ite . TR at 127 (Hardcas tle). The transaction with

Mr. Richey was  in escrow before  negotia tions  of the JDWA commenced and did not in

any way shape or impact the  KG project. Id. a t 256 (Hardcas tle). Mr. Breninger, while

now involved in the K2 project, was  not involved in the matter before he left the PSWID

Board. Id. PWCo's  discuss ions  with Mr. Breninger during the time he was  on the Board

genera lly involved the  "dis trict's  project to move  forward and cons ider various  wate r

supply a lternative s ites ." Id. a t 239, 256 (Hardcas tle). Interveners  offer no evidence to

s upport the ir cla ims , and they offe r no authority tha t this  is  an is s ue  the  Commis s ion

should or could consider.

Me ntion of the  pe e r re vie w re ports  is  mis pla ce d a nd, like  the  ma jority of

Inte rveners ' a rguments , lacks  any bas is  or founda tion in law or evidence . Again, the

Commis s ion is  not the  reviewing court for decis ions  made  by the  e lected officia ls  of

PSWID. City of Casa Grande, 199 Ariz. at 551, 20 P.3d at 594.
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G.

Staff and PWCo are  in agreement that the relief sought in this  docket should be

granted. S ta ff and the  Company a re  a ls o in mate ria l agreement with res pect to the

relevant facts . However, PWCo desires  to clarify some of the factual s tatements  made in

Staffs  brief in order to ensure that the record is  clear.

First, Staff" s  s tatement that "the transaction begins when all Commission approvals

are received" appears  to refer only to the encumbrance and evidence of indebtedness .

Staffs  Br. a t 2. Admittedly, if the  well and well s ite  are  used and neces sary, the  lien is

evidence of indebtedness  cannot obligate the Company to return the Dis trict's  funds  until

Brief Clarification Of Facts  From Staff's  Brief
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con te mpla te s  a nd  doe s  no t p roh ib it the  Compa ny from moving  fo rwa rd  with  s ite

pre pa ra tion a nd re la te d tra ns a ction a ctivitie s  pe nding the  conclus ion of this  docke t.

s ingle  penny" a t risk is  overs ta ted. Should the  Commiss ion deny the  reques ted approva ls

or the  KG proje ct othe rwis e  not s ucce e d, the  a mounts  the  Compa ny ha s  s pe nt on the

agreement, this  proceeding and on the  project to date  could be  lost.

S e cond, S ta ffs  s ta te me nt tha t the  pa rtie s  mus t a gre e  on "the  re ma inde r of the

expenses" appears  overs ta ted. Certa inly, agreement is  required for the  expenditure  of the

Dis tric t's  inve s tme nt in  the  proje ct, s pe cifica lly, the  drilling of a  te s t we ll. Escrow

rega rding the  Company's  inves tment in the  KG project once  the  te s t we ll is  drilled and a

susta inable  yie ld is  de termined.

Th ird ,  th e  C o mp a n y u n d e rs ta n d s  th a t  S ta ff is  n o t  s e e kin g  to  h a ve  its

re comme nda tion  tha t the  Compa ny ob ta in  ADWR a pprova l be  a  condition  o f the

financing approva l. See  Hardcas tle  Rebutta l Tes timony, EX. A-2, a t 2-3. See also TR a t

269-70 (Ole a ). The re fore , S ta ff' s  s ta te me nt tha t a  production we ll will only be  built if

ADWR agrees that the  test well has a  susta inable  yield appears is  not necessarily accurate .

S ta ff Br .  a t  2 . O f c o u rs e ,  th e  C o mp a n y h a s  s ta te d  th a t it  will fo llo w S ta ffs

re comme nda tion a nd se e k a n opinion from ADWR. Ha rdca s tle  Re butta l Te s timony, Ex.

A-2, a t 3.

Fourth, a nd fina lly, S ta ff' s  re fe re nce  to the  Dis trict "re ta ining" owne rs hip of the

we ll a nd we ll s ite  is  in e rror. S ta ff Br. a t 2. The  Dis trict will ha ve  a  lie n on the  K2 s ite

a nd improve me nts  to e ns ure  pe rforma nce  of the  J DWA, but will not own the  we ll a nd

we ll s ite  unle s s  de ve lopme nt of a  production we ll is  not consumma te d a nd the  te s t we ll

and well s ite  a re  transferred to PSWID by PWCo pursuant to section 3.4 of the  JDWA.
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PWCo urges  the  Commission to grant the  requested approvals  as  soon as  possible .

Inte rve ne rs  ha ve  ha d the ir "da y in court" but ha ve  fa ile d to provide  e vide nce  or le ga l

support for the ir e fforts  to s top the  KG project by soliciting the  Commiss ion's  re jection of

the  Company fina ncing a pplica tion. More  wa te r is  s ore ly ne e de d for the  Compa ny's

cus tome rs  a nd the  re que s te d a pprova ls  a re  s ought in a n e ffort to find tha t wa te r. The

e vide nce , the  la w, the  pa rtie s  to the  J DWA, a nd the  public inte re s t s upport is s uing the

approvals  sought by PWCo in this  docket.

DATED this 29th day of February, 2008.

FENNEMORE CRAIG, P .C.

's

C O NC LUS IO N
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J a ys  S ha piro
P e tr k J . Bla ck
3003 North Centra l Avenue , Suite  2600
Phoenix, Arizona  85012
Attorneys  for Pine  Wate r Company

O R IG INAL and thirteen (13) copies
of the  foregoing tiled this 29th day of February, 2008:
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Docke t Control
Arizona  Corpora tion Commiss ion
1200 W. Washington St.
Phoe nix, AZ 85007
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COPY of the  foregoing hand-de live red
this 29th day of February, 2008 to:

Mr. Dwight D. Node s
Ass is tant Chie f
Adminis tra tive  Law Judge
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007

Mr. Ke vin Torre y, Es q.
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

COP Y of the  foregoing e -mailed
this 29th day of February, 2008 to:

John G. Gliege
Glie ge  La w Office s , PLLC
P.O. BOX 1388
Flags ta ff, AZ 86002-1388
Attorney for Inte rveners  Fred B. Kra fczyk and Michae l Gree r
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