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WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. NIAYES

GARY PIERCE ARIZONA CORPORATION COMMISSION

DATE : FEBRUARY 22, 2008

DOCKET NO: W-02234A-07-0371

TO ALL P ARTIES 1

Enclosed please  find the  recommendation ofAdministra tive  Law Judge Sarah Harpring.
The  recommenda tion has  been filed in the  font of an Opinion and Order on:

HZO, INC.
(CC&N EXTENSION)

Pursuant to A.A.C. R14-3-l10(B), you may file  exceptions  to the  recommenda tion of
the  Adminis tra tive  Law Judge  by filing an origina l and ten (10) copies  of the  exceptions  with
the  Commission's  Docke t Control a t the  address  lis ted be low by 4:00 p.m. on or be fore :

MARCH 3, 2008

The  e nclose d is NO T a n orde r of the  Commis s ion, but a  re comme nda tion of the
Adminis tra tive  Law Judge  to the  Commissioners . Considera tion of this  matte r has te nta tive ly
been scheduled for the  Commission's  Working Session and Open Meeting to be  he ld on:

MARCH 11, 2008 a nd MARCH 12, 2008

For more information, you may contact Docket Control at (602) 542-3477 or the
Hearing Division at (602)542-4250. For information about the Open Meeting, contact the
Executive Secretary's Office at (602) 542-3931.
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BEFORE THE ARIZONA CORPORATION COMMISSION

MIKE GLEASON, Chainman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

1

2 COMMISSIONERS

3

4

5

6

7

8

IN THE MATTER OF THE APPLICATION OF
HZO, INC. FOR AN EXTENSION OF ITS
CERTIFICATE OF CONVENIENCE AND
NECESSITY TO PROVIDE WATER SERVICE IN
PINAL COUNTY, ARIZONA.

DOCKET NO. W-02234A-07-0371

DECISION no.

oplnlon AND ORDER

January 17, 2008

P hoe nix, Arizona

Saab. N. Harpring

Mr. Richard L. Sallquist, SALLQUIST, DRUMMOND
& O'CONNOR, P.C., on beha1fofH20, Inc., and

Ms . Ke nya  Collins , S ta ff Attorne y, Le ga l Divis ion, on
b e h a lf o f t h e  Ut ilit ie s  Div is io n  o f t h e  Ar iz o n a
Corpora tion Commiss ion.

, z  DATE  O F  HE AR ING :

11 P LACE OF HEARING:

12  ADMINIS TRATWE LAW J UDGE :

13 APPEARANCES1

14

15

16

17 On J une  15 , 2007 , H20 , Inc . ("H20") file d  with  the  Arizona  Corpora tion  Commis s ion

18 ("Commiss ion") a n a pplica tion to e xte nd its  Ce rtifica te  of Conve nie nce  a nd Ne ce s s ity ("CC&N") to

19 provide  wa te r utility s e rvice  in portions  of P ina l County, Arizona .

20 On J uly 13, 2007, the  Commis s ion's  Utilitie s  Divis ion S ta ff ("S ta ff') is s ue d a n Ins ufficie ncy

21 Le tte r.

22 On September 24, 2007, H2O tiled a  Response  to S ta ff's  Insufficiency Le tte r.

23 On Octobe r 5 , 2007, H20 file d , a s  a  la te -file d  e xhibit to  its  a pplica tion, a n  Approva l to

24 Cons truct ("ATC") is s ue d by the  Arizona  De pa rtme nt of Environme nta l Qua lity ("ADEQ") for the

25 wa te r line  to se rve  the  J .O. Combs  Educa tiona l Village .

26 On Octobe r 24, 2007, S ta ff file d a  S ufficie ncy Le tte r, indica ting tha t H20's  a pplica tion ha d

27 me t the  sufficie ncy re quire me nts  outline d in the  Arizona  Adminis tra tive  Code  ("A.A.C.") .

28 On Octobe r 30, 2007, a  P rocedura l Orde r was  is sued scheduling a  hea ring in this  ma tte r for

B Y THE  C O MMIS S IO N:
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2

3

4

1 January 17, 2008, and establishing other procedura l deadlines and requirements.

On November 30, 2007, a  S ta ff Report was  filed.

On De ce mbe r 18, 2007, H20 file d a n Affida vit of P ublica tion.

On Ja nua ry 17, 2008, a  full public he a ring wa s  he ld be fore  a  duly a uthorize d Adminis tra tive

5 La w J udge  of the  Commis s ion a t its  office s  in P hoe nix, Arizona . H20 a nd S ta ff a ppe a re d through

6 counse l a nd pre se nte d e vide nce  a nd te s timony. No me mbe rs  of the  public a ppe a re d to give  public

7  comme n t. At the  he a ring, H20 wa s  re que s te d to  file , by Fe brua ry l, 2008, a  la te -file d  e xhibit

8  s howing a ll of its  we lls  a nd the ir curre nt s ta tus  in  te rms  of ope ra tion a nd with ADEO, including

9 a rsenic te s t re sults . S ta ff was  reques ted to provide  a  re sponse  to the  la te -filed exhibit within 10 days

10 a fte r its  rece ipt. At the  close  of the  hea ring, the  ma tte r was  taken unde r advisement pending rece ipt

l l of the  la te -filed exhibit and S ta ffs  re sponse .

12 On Janua ry 31, 2008, H20 filed a  la te -filed exhibit rega rding its  we lls  and the ir s ta tus .

13 On February 7, 2008, S ta ff file d its  re sponse  to H20's  la te -file d e xhibit.

14 On Fe brua ry 11, 2008, H20 file d a  supple me nt to its  la te -tile d e xhibit, with copie s  of ADEQ

15 ATCs  for s e ve ra l of its  we lls .

16 ** * * * * * * * *

17 Ha ving cons ide re d the  e ntire  re cord he re in a nd be ing fully a dvis e d in the  pre mis e s , the

Commission finds, concludes, and orders  tha t:18

19

20

21

22

FINDING S  O F FACT

23

1. H2O is  a n  Arizona  public  s e rvice  corpora tion a uthorize d to  provide  wa te r u tility

s e rvice  in pa rts  of P ina l a nd Ma ricopa  Countie s , Arizona , purs ua nt to a uthority gra nte d by the

Commis s ion. According to the  S ta ff Re port, H20's  curre nt CC&N a re a  is  a pproxima te ly 11,640

acres in size .

2. H20 incorpora te d  in  Arizona  in  Octobe r 1972  a nd  is  in  good  s ta nd ing  with  the

25 Commis s ion's  Corpora tions  Divis ion. According to S ta ff, H20 ha s  no outs ta nding Commis s ion

24

26 complia nce  is s ue s .

27 3. On June  15, 2007, H20 file d with the  Commiss ion a n a pplica tion to e xte nd its  CC&N

28 to provide  wa te r utility s e rvice  by a dding the  we s te rn one -ha lf of S e ction 9, Towns hip 2 S outh,

DE CIS IO N n o .
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1

2

4

5

6

Ra nge  8  Ea s t o f the  Gila  a nd  S a lt Rive r Ba s e  a nd  Me rid ia n , P ina l County, Arizona  ("CC&N

extension a rea")

4 The  CC&N extens ion a rea  is  approxima te ly 320 acre s  in s ize  and is  comprised of two

parce ls , the  school pa rce l, which is  108.151 acres  in s ize , and the  re s identia l pa rce l, which is  211.85

acres  in s ize . As  shown in Exhibit A, a ttached here to, the  school pa rce l is  s itua ted in the  northe rn and

Midwe s t portion of the  CC&N e xte ns ion a re a , a nd the  re s ide ntia l pa rce l compris e s  the  re ma inde r

7 The  e ntire  CC&N e xte ns ion a re a  is  Arizona  s ta te  trus t la nd a dminis te re d by the  Arizona  S ta te  La nd

8 De pa rtme nt ("AS LD")

H20 had notice  of its  applica tion and the  Janua ry 17, 2008, hea ring da te  published in

10 the  Flore nce  Re minde r a nd Bla de -Tribune on November 22, 2007, within the  deadline  es tablished by

5

11 the Procedural Order issued on October 30, 2007

12 The  CC&N e xte ns ion a re a  is  include d within H20's  P e na l County Fra nchis e , which

13

14

15

16

wa s  re ne we d for a  pe riod of 25 ye a rs  by the  P e na l County Boa rd of S upe rvis ors  on Fe brua ry 17

1999

1 7

According to S ta ff, H20's  a nnua l re port for ca le nda r ye a r 2006 shows  a  ne t profit of

$26,406.53, and H2O reported $207,958.03 in outs tanding long-te rm debt

8 According to the  S ta ff Report, H20 has  an approved curta ilment ta riff for its  sys tem

Mr. Dona ld S chne pf, P re s ide nt of H20, te s tifie d tha t, in the  CC&N e xte ns ion a re a

19 H20 inte nds  to us e  only thos e  ra te s  a nd cha rge s  a uthorize d by the  Commis s ion a nd will provide

20 s e rvice  in a  ma nne r s imila r to tha t in which it is  providing s e rvice  to its  ome r s e rvice  a re a s  a nd in

21 accordance  with the  Commiss ion's  rule s  and regula tions . (Tr. a t 53, lines  16-23.)

9

10. At he a ring, S ta ff wa s  unce rta in who wa s  to  provide  s e we r s e rvice  for the  CC&N

23 e xte ns ion a re a . (Tr. a t 20, line s  9-16) I-I20's  counse l a s se rte d tha t Johnson Utilitie s  ha s  a  pe nding

24 wa s te wa te r CC&N a pplica tion be fore  the  Commis s ion for the C C &N e xte ns ion a re a . According to

25 the  Commiss ion's  e -Docke t, in Augus t 2007, in Docke t No. WS -02987A-07-0487, Johnson Utilitie s

26 file d a n a pplica tion for e xte ns ion of its  wa s te wa te r CC&N to include  the  e ntire  CC&N e xte ns ion

27 a rea , among othe r land, and specifica lly s ta ted the re in tha t its  applica tion was  made  a t the  reques t of

28 the  J .O. Combs  S chool Dis trict

22

DECIS ION NO
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2

3

4

With its  a pplica tion, H20 include d a  le tte r da te d J uly 31, 2006, re que s ting H20 to

provide  wa te r se rvice  for the  J .O. Combs  Aca de mic Ca mpus , de scribe d a s  including a n e le me nta ry

school, middle  s chool, a nd high school. In the  le tte r, the  de ve lope r is  ide ntifie d a s  the  J .O. Combs

School Dis trict #44

1 2 .

6

7

8

9

1 0

11

In its  a pplica tion, H20 a sse rte d tha t the  ASLD could not provide  a  re que s t for se rvice

a t tha t time  due  to AS LD policie s . Howe ve r, H20 s ubs e que ntly provide d a  le tte r from the  AS LD

da te d Se pte mbe r 12, 2007, s ta ting in re ga rd to H20's  a pplica tion for the  CC&N e xte ns ion a re a  tha t

the  ASLD has  issued a  long te rm lease  to J .O. Combs Unified School Dis trict and tha t it is  in the  bes t

inte re s t of s ta te  trus t la nd to be  include d in this  ce rtifica te d a re a  for wa te r de live ry. At he a ring, both

H20 and S ta ff te s tified to the ir unde rs tanding tha t the  ASLD le tte r cove rs  the  entire  CC&N extens ion

a rea , a ll of which is  s ta te  trus t land. (Tr. a t 28, line s  23-25, Tr. a t 29, line s  1-25, Tr. a t 30, line s  1-2 l

1 2

1 3

Tr. a t 35, lines  5-8.)

13. H20 's  wa te r s ys te m curre ntly ha s  four a ctive  we lls  with  a  combine d production

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

capacity of 4,950 ga llons  pe r minute  ("GPM"), e ight s torage  tanks  Mth a  combined s torage  capacity

of a pproxima te ly 5.2 million ga llons ,' a nd a  dis tribution sys te m tha t is  s e rving a pproxima te ly 8,000

se rvice  connections .' Based on his torica l growth ra te s , S ta ff anticipa tes  tha t the  exis ting se rvice  a rea

could grow to approxima te ly 13,200 se rvice  connections  a t die  end of five  yea rs . H20 has  predicted

a n a dditiona l 268 conne ctions  for the C C &N e xte ns ion a re a  a t the  e nd of five  ye a rs , re sulting in a

proje cte d tota l cus tome r ba s e  of a pproxima te ly 13,500 a t the  e nd of five  ye a rs . Ba s e d on we ll

production and s torage  capacitie s , S ta ff e s tima te s  tha t the  exis ting sys tem can se rve  approxima te ly

9,550 s e rvice  conne ctions . S ta ff s ta te d tha t H20 is  a ls o cons tructing thre e  a dditiona l we lls  with a

combine d production ca pa city of 4,500 GP M, which will re sult in the  sys te m's  a bility to se rve  more

23

24

26

27

The Staff Report and Staffs response to H20's late-tiled exhibit stated that H20's eight storage tanks have a
combined capacity of 4.9 million gallons. However, at hearing, H20 stated that there are 10 storage tanks in use with a
combined capacity of 6,965,000 gallons, (Tr. at 47, lines 4-5), and I-I20's late-filed exhibit shows that dire are 8 storage
tanks in use, with a capacity of approximately 5.2 million gallons, and another 2 storage tanks that have been completed
but are not yet in use, with a capacity of approximately 1.7 million gallons

The Staff Report stated that H20 was providing service to 6,668 service connections as of December 31, 2006. H20
testified that it is currently serving approximately 8,000 service connections. (Tr. at 33, lines 2-4.)

4 DECISION NO
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1 than 18.000 service  connections

14. S ta ff ha s  de te rmine d tha t H20's  e xis ting wa te r sys te m ha s  a de qua te  production a nd

3 s tora ge  ca pa city to s e rve  the  e xis ting CC&N a re a  a nd ca n re a s ona bly be  e xpe cte d to de ve lop

4 a dditiona l production a nd infra s tructure  a s  re quire d within a  conve ntiona l five -ye a r pe riod

15. According to the  S ta ff Re port, H20 e s tima te d tha t it will ne e d to a dd a pproxima te ly

6 36,283 fe e t of piping to se rve  both pa rce ls  of the  CC&N e xte ns ion a re a , a t a  cos t of a pproxima te ly

7 $897,24l, which will be  fina nce d us ing a dva nce s  in a id of cons truction pursua nt to ma in e xte ns ion

8 a gre e me nts  be twe e n H20 a nd de ve lope rs . Mr. S chne pf te s tifie d tha t the  S chool Dis trict will build

9 a nd own its  own on-s ite  fa cilitie s  for the  schools , but tha t the  infra s tructure  for the  re s ide ntia l pa rce l

10 will be  funded through s tanda rd hook-up fees  and line  extens ion agreements . (Tr. a t 46, lines  4-10.)

l l 16. Mr. S chne pf te s tifie d Ma t the  J .O. Combs  S chool Dis trict is  a lre a dy cons tructing a

12 gra de  school, which is  sche dule d to ope n la te r this  ye a r, ha s  a  high school unde r cons truction dirt is

13 scheduled to open in 2009, and intends to construct a  middle  school tha t is  scheduled to open in 2010

14 (Tr. a t 34, line s  l2-25.)

15 17. Mr. S chne pf te s tifie d tha t de ve lopme nt of the  re s ide ntia l pa rce l will be gin some  time

16 in the  future  a fte r the  ASLD se lls  the  re s ide ntia l pa rce l, which will be  surrounde d on a ll four s ide s  by

1 7  H2 0 ' s CC&N, to  a de ve lope r. (Tr. a t 37, line s  2l~24.) Mr. S chne pf te s tifie d tha t he  be lie ve s  this

18 la nd will be  de ve lope d for re s ide ntia l us e  be ca us e  it would be  ve ry difficult to us e  for a gricultura l

19 a ctivitie s  due  to re s trictions  on the  us e  of pe s ticide s  a nd othe r a gricultura l che mica ls  within clos e

20 proximity to s chools . (Tr. a t 37, line  25, Tr. a t 38, line s  l-4.)

21

22 18. According to  S ta ff, the  CC&N e xte ns ion a re a  is  loca te d within  the  P e na l Active

23 Management Area  ("AMA"), a s  de s igna ted by ADWR, and ADWR has  indica ted to S ta ff tha t H20 is

24 in complia nce  with the  P ina l AMA re porting a nd conse rva tion re quire me nts

19. S ta ff ha s  re comme nde d  tha t H20 be  re quire d  to  file  with  Docke t Contro l, a s  a

26 complia nce  ite m in this  docke t, within two ye a rs  a fte r the  e ffe ctive  da te  of this  Orde r, copie s  of a

Compliance with Arizona Department of Water Resources ("ADWR") Requirements

According to H20's  la te-tiled exhibit rega rding its  wells  a nd s ys tem, H20 a ctua lly ha s  four a dditiona l wells  tha t will
s oon be  rea dy for us e , three  of which will be  rea dy for tes t pumping in Februa ry 2008 a nd one  for which the  ADEQ
Approva l of Cons tnlction is  expected 'm March 2008. The four wells  have a  capacity of 6,000 GPM

5 DECIS ION NO
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1

2

Ce rtifica te  of As s ure d Wa te r S upply ("CAWS ") is s ue d by ADWR for the  re s ide ntia l pa rce l. S ta ff

has  furthe r recommended tha t I-I20's  CC&N extens ion be  cons ide red null and void a fte r due  process

should H20 fa il to ma ke  this  filing within the  time  spe cifie d.3

4 Compliance with ADEQ Requirements

11

5 20. According to S ta ff, ADEQ de te rmine d in S e pte mbe r 2007 tha t H20's  public wa te r

6 sys tem has  no de ficiencie s , and ADEQ has  de te rmined tha t the  sys tem is  currently de live ring wa te r

7 tha t mee ts  the  wa te r qua lity s tanda rd requirements  of 18 A.A.C. 4.

8 21. On Octobe r 5 , 2007, H20 tile d with  Docke t Control a  copy of its  ATC for 15,100

9 line a r fe e t of 12-inch wa te r line  to s e rve  the  J .O. Combs  Educa tiona l Villa ge  in Que e n Cre e k, P ina l

10 County (the  school pa rce l).

22. S ta ff recommended tha t H20 be  required to file  with Docke t Control, a s  a  compliance

12 ite m in this  docke t, within two ye a rs  a fte r the  e ffe ctive  da te  of this  Orde r, copie s  of the  ATC for the

13 fa cilitie s  ne e de d to se rve  the  re s ide ntia l a re a . S ta ff ha s  furthe r re comme nde d tha t H20's  CC8<:N

14 e xte ns ion be  cons ide re d null a nd void a fte r due  proce ss  should H20 fa il to ma ke  this  filing within the

15 time  specified.

16

17 23. Mr. S chne pf te s tifie d tha t S ta ff's  re comme nde d two-ye a r de a dline  to file  a n ATC for

18 the  wa te r facilitie s  in the  re s identia l pa rce l and a  CAWS for the  re s identia l pa rce l may be  insufficient

19 for re a sons  outs ide  of H20's  control. (Tr. a t 47, line s  12-20.) Spe cifica lly, Mr. Schne pf te s tifie d tha t

20 no one  knows  whe n de ve lopme nt will occur in the  re s ide ntia l pa rce l be ca us e  of the  s ta te  of the

21 current economy and because  it will depend on when the  ASLD decides  to se ll the  re s identia l pa rce l.

22 (Tr. a t 47, line s  21-23.) Mr. Schne pf a lso s ta te d tha t it is  the  de ve lope r who mus t obta in the  CAWS

23 from ADWR. (Tr. a t 48, line s  4-17.)

H20's  Ab ility  to  Co m p lv with  S ta ffs  Re c o m m e n d e d  F ilin g  De a d lin e s

24. Mr. Schnepf te s tified tha t H20 would pre fe r to have  an open-ended requirement to file

25 the  CAWS a nd ATC whe n re ce ive d, a s  H20 ha s  re ce ive d in a nothe r Commiss ion De cis ion.4 (Tr. a t

24

26 4

27

28

In Decision No. 69966 (October 30, 2007), the Commission granted H20 final approval of a CC&N extension
although H20 had not yet been able to tile CAWS and ATCs within two years as required in Decision No. 63960
(September 4, 2001), as amended by Decision No. 64062 (October 4, 2001). H20 had received a two-year extension by
Procedural Order on October 30, 2003 (madding the filing deadline four years after the Order), and Staff had determined
that H20's inability to meet the compliance dates was related solely to the problems of the developers and that granting

DECISION NO



an additional extension request would not be productive. Staff instead recommended that final approval of the CC&N
extension be approved. In Decision No. 69966, the Commission ordered that the outstanding compliance requirements of
Decision No. 64062 remain in effect and that H20 file the required documentation when received.

7 DECISION no.
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1

2

3

4

5

6

7

8

9

51, lines  13-21.)

25. Whe n a s ke d by Couns e l for H2O whe the r s he  ha d a n obje ction to modifying he r

re comme nda tions  tha t H20 file  the  CAWS  a nd ATC for die  re s ide ntia l pa rce l within two ye a rs  a fte r

the  e ffe ctive  da te  of this  Orde r, Ms . Ble ss ing Chukwu, Exe cutive  Consulta nt III for the  Commiss ion,

te s tified tha t she  would not support le aving the  filing deadline  open-ended because  it would be  ve ry

difficult to tra ck for complia nce  purpose s . (Tr. a t 13, line s  6-8.) Ms . Chukwu furthe r te s tifie d tha t if

she  had been aware  of H20's  obi section to the  two-year deadline , she  would have  recommended an

orde r pre limina ry for the  re s ide ntia l pa rce l due  to the  unce rta inty of whe n the  re s ide ntia l pa rce l will

be  de ve lope d. (Tr. a t 14, line s  15-20.) Ms . Chukwu te s tifie d tha t if the  de a dline  is  more  tha n two

10 yea rs , she  would recommend an orde r pre limina ry, (Tr. a t 15, line s  24-25), but a lso s ta ted tha t with a

l l two-ye a r de a dline , H20 could  a lwa ys  file  for a n  e xte ns ion, (Tr. a t 16 , line s  1-5). Ms . Chukwu

12 te s tified tha t with an orde r pre limina ry for s ta te  trus t land, she  would recommend a  five -yea r deadline

13 for the  filing re quire me nts . (Tr. a t 24, line s  12-15.)

14 26. Ms . Chukwu a lso te s tifie d tha t it will proba bly be  more  e conomica l, for e conomie s  of

15 sca le  reasons , to give  the  re s identia l pa rce l to H20 because  it is  unlike ly tha t anyone  e lse  is  going to

16 de s ire  to provide  s e rvice  in tha t a re a , which is  s urrounde d by H20's  e xis ting CC&N a re a  a nd the

17 school pa rce l. (Tr. a t 25, line s  1-15.) Furthe r, Ms . Chukwu s ta te d tha t she  is  e ve n more  incline d to

18 re comme nd gra nting the  re s ide ntia l pa rce l to H20 be ca use  it is  s ta te  trus t la nd. (Tr. a t 25, line s  16-

19 20.) Ms . Chukwu ultima te ly te s tifie d tha t he r re comme nda tion for the  re s ide ntia l pa rce l is  the  two-

20 yea r deadline  included in the  S ta ff Report, because  one  school is  a lready be ing cons tructed, a  tota l of

21 three  schools  will be  cons tructed, and Ms. Chukwu be lieves  tha t houses  tend to go up pre tty quickly

22 around schools . (Tr. a t 26, lines  11-22, Tr. a t 27, lines  1-4.)

27. Although we  agree  with S ta ff tha t an open-ended filing requirement would be  difficult

24 to tra ck for complia nce  purpos e s , we  a ls o re cognize  the  va lidity of H20's  conce rns  re ga rding the

25 a bility to obta in the  CAWS  a nd ATC for the  re s ide ntia l pa rce l within two ye a rs  a fte r the  e ffe ctive

26 da te  of this  Orde r, e spe cia lly in light of the  curre nt s ta te  of the  e conomy in ge ne ra l a nd the  hous ing

23

27

28
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1

2

3

4

5

6

7

ma rke t in pa rticula r. We  a ls o s ha re  S ta ffs  be lie f tha t it is  ve ry unlike ly tha t a nothe r public s e rvice

corpora tion would des ire  to provide  wa te r utility se rvice  to the  re s identia l a rea , which is  only 21 l .85

a cre s  in s ize  a nd, a fte r the  gra nting of a  CC&N e xte ns ion to H20 for the  s chool pa rce l, will be

comple te ly s urrounde d by H20's  CC&N a re a . We  a ls o a gre e  with S ta ff tha t the  proximity of the

re s ide ntia l pa rce l to a  ne w s chool comple x incre a s e s  the  like lihood tha t it will be  de ve lope d for

hous ing within the  next few yea rs . In light of the se  factors , we  be lieve  tha t it is  appropria te  to modify

S ta ffs  re comme nda tions  to a llow H20 thre e  ye a rs  from the  e ffe ctive  da te  of this  Orde r to tile  with

Docke t Control the  CAWS a nd ATC for the  re s ide ntia l pa rce l, with the  a bility to se e k a n e xte ns ion if

Ars e n ic  Le ve ls

8

9 necessa ry.

10

11 28. Th e  U. S .  E n v iro n m e n ta l P ro te c t io n  Ag e n c y ("E P A") h a s  re d u c e d  d ie  m a x im u m

12 conta m ina nt le ve l ("MCL") for a rs e nic  in  drinking wa te r to  10  pa rts  pe r b illion  ("ppb").  Mr.  S chne pf

13 te s tifie d  tha t none  of the  we lls  in  H20 's  s ys te m  ha ve  ha d  a ny d ifficu lty with  a rs e n ic  le ve ls .  (Tr.  a t

14 52 ,  line s  5 -7 . ) H20  p rov ide d  a rs e n ic  te s t re s u lts  fo r a ll four o f its  a c tive  we lls  a nd  two  o f its  ne w

15 we lls ,  a ll of which ra nge d be twe e n <2 ppb a nd 3 ppb, we ll be low the  EP A's  MCL for a rs e nic .

16

17 29. Mr.  S chne pf te s tifie d  tha t the  only turf-re la te d  fa c ilitie s  in  the  CC&N e xte ns ion  a re a

18 of which he  is  a wa re  would be  a  pla yground a re a  a nd a  ba ll fie ld .  (Tr.  a t 44,  line s  14-18.) He  is  not

19 a wa re  o f a ny wa te r a m e nitie s ,  la ke s ,  ponds ,  go lf cours e s ,  o r e ve n  wa te r foun ta ins  tha t a re  be ing

2 0 pla nne d for a ny pa rt of the  CC&N e xte ns ion a re a . (Tr. a t 44, line s  18-22.)

Groundwater Use within the CC&N Extension Area

21

22 30. Mr. S chne pf te s tifie d tha t H20 is  curre nt on its  prope rty a nd s a le s  ta xe s  with the

23 Arizona  Department of Revenue . (Tr. a t 52, lines  21-23.)

24

Compliance with Arizona Department of Revenue Requirements

Staff's Recommendations

25 31. S ta ff ha s  re comme nde d tha t H20 be  re quire d to cha rge  its  a uthorize d ra te s  a nd

26 cha rge s  in the  CC&N e xte ns ion a re a .

27 32. Ms . Chukwu te s tifie d tha t H20 is  ca pa ble , Ht, a nd prope r to provide  s e rvice  to the

28 CC&N e xte ns ion a re a , (Tr. a t 9, line s  1-4), a nd tha t gra nting H20 a  CC&N would s e rve  the  public

8 DECIS ION no.
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1

2

inte re s t, (Tr. a t 9, lines  12-14).

33. S ta ff ha s  recommended tha t H20's  applica tion for a  CC&N extens ion as  to the  CC&N

extens ion a rea  be  approved, subject to the  conditions  de scribed in Finding of Fact Nos . 19, 22, and3

4 31.

5 Other Recommendations

6 34. Because an allowance for property tax expense is included in H20's rates and will be

7 collected from its customers, the Commission seeks assurances from H20 that any taxes collected

8 from ratepayers have been remitted to the appropriate taxing authority. It  has come to the

9 Comlnission's attention that a number of water companies have been unwilling or unable to fulfill

10 their obligation to pay the taxes that were collected from ratepayers, some for as many as 20 years. It

l l is reasonable, therefore, that as a preventive measure H20 shall annually file, as part of its annual

12 report, an affidavit with the Utilities Division attesting that H20 is current in paying its property

13 taxes in Arizona.

14 35. In recent months, the Commission has become increasingly concerned about the

15 prolonged drought in Central Arizona. Therefore, we believe H20 should be required to conserve

16 groundwater and that H20 should be prohibited from selling groundwater for the purpose of

17 irrigating any future golf courses within the certificated expansion area or any ornamental lakes or

18 water features located in the common areas of the proposed new development within the certificated

19 expansion areas.

20

21

CONCLUSIONS OF LAW

22

1. H20 is  a  pub lic  s e rvice  corpora tion within the  m e a ning  of Artic le  XV of the  Arizona

23

24

The  Commiss ion has  jurisdiction over H20 and the  subj act ma tte r of die  applica tion.

Notice  of the  applica tion was  provided in accordance  with the  law.

The re  is  a  public need and necess ity for wa te r utility se rvice s  in the  reques ted CC&N

26 extension area  described and shown in Exhibit A, a ttached here to and incorpora ted here in.

27 H20 is  a  fit a nd prope r e ntity to  re ce ive  a n e xte ns ion of its  CC&Nfor wa te r utility

28 services  to include  the  CC&N extension a rea  described and shown in Exhibit A

25

3.

4.

5.

2.

DECISION NO
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1 6. The  re quire m e nts  s e t forth in F inding of Fa ct Nos . 19, 22, 31, 34, a nd 35, a s  m odifie d

2 by Finding of Fa ct No. 27, a re  re a sona ble  a nd should be  a dopte d.

3

4

ORDER

IT IS  THE R E F O R E  O R DE R E D th a t  th e  a p p lic a t io n  o f HZO ,  In c .  fo r a n  e x te n s io n  o f its

5 C e rt ific a te  o f C o n v e n ie n c e  a n d  Ne c e s s ity to  p ro v id e  wa te r u t ility s e rv ic e  to  in c lu d e  th e  a re a

6 de s cribe d a nd s hown in  Exhibit A, a tta che d he re to  a nd incorpora te d he re in  by re fe re nce ,  is  he re by

7 a pprove d subj a ct to the  conditions  a nd re quire me nts  outline d in the  following orde ring pa ra gra phs .

8 IT IS  FURTHER ORDERED tha t HZO, Inc . s ha ll cha rge  its  e xis ting ra te s  a nd cha rge s  on tile

9 with the  Commis s ion for the  e xte ns ion a re a  gra nte d he re in, until furthe r Orde r of the  Commis s ion.

10 IT IS  F UR THE R  O R DE R E D th a t H2 0 ,  In c .  s h a ll file  with  Do c ke t C o n tro l,  a s  c o m p lia n c e

l l ite ms  in die s  docke t, within thre e  ye a rs  a fte r die  e ffe ctive  da te  of this  Orde r:

12 l . A copy o f the  Arizona  De pa rtm e nt o f Env ironm e nta l Q ua lity Approva l to  Cons truc t

13 for the  wa te r pla nt fa cilitie s  ne e de d to s e rve  the  re s ide ntia l pa rce l de s cribe d a nd s hown in Exhibit A,

14 a nd

1 5

23

2. A copy of the  Arizona  De pa rtme nt of Wa te r Re source s  Ce rtifica te  of Assure d Wa te r

16 Supply for the  re s identia l pa rce l described and shown in Exhibit A.

17 IT IS  FURTHER ORDERED tha t if HZO, Inc. fa ils  to  comply with  the  conditions  in  the

18 pre ce ding orde ring pa ra gra ph within  the  re quire d time fra me , the  e xte ns ion to  its  Ce rtifica te  of

19 Conve nie nce  a nd Ne ce s s ity conditiona lly gra nte d he re in s ha ll be come  null a nd void, a fte r due

20 proce s s , a s  to the  re s ide ntia l pa rce l de s cribe d a nd s hown in Exhibit A, a lthough the  Ce rtifica te  of

21 Convenience  and Necess ity granted he re in a s  to the  school pa rce l described and shown in Exhibit A

22 s ha ll re ma in in full force  a nd e ffe ct.

IT IS  FURTHER ORDERED tha t HZO, Inc. sha ll a nnua lly file , a s  pa rt of its  a nnua l re port, a n

24 affidavit with the Udlides Division attesting that it is current on paying its property taxes in Arizona.

25

26

27

28

1 0 DECISION NO.



CHAIRMAN COMMISSIONER

COMMISSIONERCOMMISSIONER COMMISSIONER

IN WITNESS WHEREOF, 1, DEAN s. MILLER, Interim
Executive Director of the Arizona Corporation Commission,
have hereunto set my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the city of Phoenix,
this day of , 2008.

DEAN s. MILLER
INTERIM EXECUTIVE DIRECTOR

DIS S ENT

DIS S E NT
SnH:db

DECISION no.11

DOCKET no. W-02234A-07-0371

1 IT IS  FURTHER ORDERED tha t, in  ligh t o f the  ongoing  drought conditions  in  Ce ntra l

2 Arizona  and the  need to conse rve  groundwate r, 1-120, Inc. is  prohibited from se lling groundwate r for

3 the  purpos e  of irriga ting a ny future  golf cours e s  within the  ce rtifica te d e xpa ns ion area or a ny

4 ornamenta l lakes  or wa te r fea ture s  loca ted in the  common a rea s  of the  proposed new deve lopment

5 within the  ce rtifica ted expansion a rea .

6 IT IS  FURTHER ORDERED tha t this  De cis ion sha ll be come  e ffe ctive  imme dia te ly.

7

8

9

10

13

14

15

16

17

18

19

20

21

22

23

24

25

BY ORDER OF THE ARIZONA CORPORATION COMMISSION.
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S ERVICE LIS T FOR: HZO, INC.
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1

2

3 DOCKET NO.:

4

5

6

7

8

9

Richa rd L. S a llquis t
S ALLQ UIS T,  DR UMMO ND & O 'C O NNO R ,  P .C .
4500 S outh La ke s hore  Drive , S uite  339
Te mpe , AZ 85282
Attorne y for HZO, Inc .

10

Chris tophe r Ke e le y, Chie f Couns e l
Le ga l Divis ion
AR IZC NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P hoe nix, AZ 85007

11

12

Erne s t G. J ohns on, Dire ctor
Utilitie s  Divis ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P hoe nix, AZ 85007

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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EXHIBIT A

LEGAL DESCRIPTION

1

2

3

4

5

6

7

8

9

1 0

11

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

2 7

2 8

The  West one-ha lf of Section 9, Township 2 South, Range  8 East of the  G&SRB&M, Pena l County,
Arizona .

DECISION NO.
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