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10 BRIEF OF INTERVENERS
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IN THE MATTER OF THE APPLICATIQN)
OF PINE WATER CQMPANY FQR3 DQCKET no.
APPROVAL TO (1) ENCUMBER A PART OF)
ITS PLANT AND SYSTEM PURSUANT TO)
A.R.S. §40-285(A); AND (2) ISSUE EVIDENCE)
OF INDEBTEDNESS PURSUANT TO
§40-302(A).
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15 COMES NOW FRED KRAFCZYK AND MICHAEL GREER, Interveners in the above captioned and

16 numbered matter, by and through their attorney undersigned, and hereby submit their Brief concerning

the legal issues raised by and during the foregoing proceeding

DOES  T HE AC C  HAVE T HE JUR IS DIC T ION T O C ONS IDER  T HE IMP AC T  UP ON T HE

PROPERTY OWNERS AND WELL O ERS IN STRAWBERRY OF THE KG WELL IF IT IS

CONSTRUCTED?

Article 15 Section 3 of the Constitution of the State of Arizona sets forth the Power of the Arizona

Corporation Commission, to wit
3. Power of commission as to classifications, rates and charges. rules
contracts. and accounts; local regulation
Section 3. The corporation commission shall have full power to, and shall
prescr ibe just  and reasonable classifica t ions to be used and just  and
reasonable rates and charges to be made and collected, by public service
corpora t ions within the sta te for  service rendered therein,  and make
reasonable rules, regulations, and orders, by which such corporations shall
be governed in the t ransact ion of business within the sta te,  and may
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prescribe  the  forms of contracts  and the  systems of keeping accounts  to be
us e d by s uch corpora tions  in tra ns a cting s uch bus ine s s , a nd ma ke  a nd
e nforce  re a s ona ble  rule s , re gula tions , a nd orde rs  for the  conve nie nce ,
comfort, a nd sa fe ty, a nd the  pre se rva tion of the  he a lth, of the  e mploye e s
a nd pa trons  of such corpora tions , P rovide d, tha t incorpora te d citie s  a nd
towns  ma y be  a uthorize d  by la w to  e xe rcis e  s upe rvis ion  ove r public
s e rvice  corpora tions  doing bus ine s s  the re in, including the  re gula tion of
ra tes  and charges to be  made  and collected by such corpora tions, Provided
furthe r, tha t cla ss ifica tions , ra te s , cha rge s , rule s , re gula tions , orde rs , a nd
forms or sys tems prescribed or made  by sa id corpora tion commiss ion may
from time to time  be  amended or repea led by such commission.

8

10

This  power has  been furthe r enhanced by the  legis la ture  through the  adoption of a  number of s ta tutes ,

9 to wit:

ARS Section 40-285A
40~285. Dis pos ition of pla nt by public s e rvice  corpora tions , a cquis ition of
ca p ita l s to ck o f p u b lic  s e rvice  co rp o ra tio n  b y o th e r p u b lic  s e rvice
corpora tions
A. A public s e rvice  corpora tion s ha ll not s e ll, le a s e , a s s ign, mortga ge  or
othe rwise  dispose  of or encumber the  whole  or any pa rt of its  ra ilroad, line
plant, or sys tem necessa ry or use ful in the  pe rformance  of its  dutie s  to the
public, or a ny fra nchis e  or pe rmit or a ny right he re unde r, nor s ha ll s uch
corpora tion me rge  s uch s ys te m or a ny pa rt the re of with a ny othe r public
s e rvice  corpora tion without firs t ha ving s e cure d from the  commis s ion a n
orde r a uthorizing it s o  to  do. Eve ry s uch dis pos ition, e ncumbra nce  or
me rge r ma de  othe r tha n in a ccorda nce  with the  orde r of the  commis s ion
a uthorizing Ir is  void

ARS Section 40-302A
40802 . Orde r authorizing issuance  of s tocks . bonds  or othe r evidences  of
de bt, he a ring on a pplica tion to is sue ; a mount of is sue , is sua nce  of short
te rm note s  without commis s ion  orde r, ca pita liza tion  of ce rta in  ite ms
prohibited; accounting for proceeds  of issues
A. Before  a  public se rvice  corpora tion issues  s tocks  and s tock ce rtifica te s
bonds. notes  and other evidences  of indebtedness , it sha ll firs t secure  from
the  commis s ion a n orde r a uthorizing s uch is s ue  a nd s ta ting the  a mount
the re of, the  purpos e s  to which the  is s ue  or proce e ds  the re of a re  to be
applied, and tha t, in the  opinion of the  commiss ion, the  issue  is  reasonably
necessa ry or appropria te  for the  purposes  specified in the  orde r, pursuant
to s e ction 40-301, a nd tha t, e xce pt a s  othe rwis e  pe rmitte d in the  orde r
s uch  purpos e s  a re  no t, wholly o r in  pa rt,  re a s ona b ly cha rge a b le  to
ope ra tive  e xpe ns e s  or to income . Be fore  a n orde r is  is s ue d unde r this
se ction, notice  of the  filing of the  a pplica tion for such orde r sha ll be  give n
by the  commis s ion  or the  a pplica nt in  s uch  form a nd ma nne r a s  the
commiss ion deems appropria te . The  commiss ion may hold a  hea ring, and



1 ma ke  inquiry or inve s tiga tion, a nd e xa mine  witne sse s , books , pa pe rs  a nd
documents , and require  filing da ta  it deems of assis tance ,

2

ARS section 40-321 :
q

40-321. Power of commiss ion to de te rmine  adequacy of se rvice  rende red
by public se rvice  corpora tion, e nforce me nt by orde r or re gula tion; duty of
compliance  by corpora tion, sure ty, utility sure ty fund
A. When the  commiss ion finds  tha t the  equipment, appliances , facilitie s  or
se rvice  of a ny public se rvice  corpora tion, or the  me thods  of ma nufa cture ,
dis tribution, tra ns mis s ion, s tora ge  or s upply e mploye d by it, a re  unjus t,
unreasonable , unsafe , imprope r, inadequate or ins ufficie nt, the
commis s ion  s ha ll de te rmine  wha t is  ju s t,  re a s ona b le , s a fe , p rope r,
a de qua te  or s ufficie nt, a nd s ha ll e nforce  its  de te rmina tion by orde r or
re gula tion.
B. The  commiss ion sha ll pre scribe  regula tions  for the  pe rformance  of any
se rvice  or the  furnishing of a ny commodity a nd upon prope r de ma nd a nd
tende r of ra te s , the  public se rvice  corpora tion sha ll furnish the  commodity
or render the  se rvice  within the  time  and upon the  conditions  prescribed.
C. If, a fte r notice  a nd a n opportunity to be  he a rd, the  commis s ion finds
tha t a  public s e rvice  corpora tion is  in de fa ult of the  te rms  a nd conditions
o f a n  o rd e r o f th e  co mmis s io n  th a t re q u ire s  a  p e rfo rma n ce  b o n d ,
irre voca ble  le tte r of cre dit or othe r sure ty, a nd the  commiss ion e xe rcise s
its  rights  unde r the  bond, le tte r or othe r s ure ty, the  commis s ion s ha ll
depos it a ll monie s  rece ived a s  a  re sult of exe rcis ing the  rights  in the  utility
sure ty fund established by subsection D of this  section.
D. The  utility sure ty fund is  e s ta blishe d cons is ting of monie s  re ce ive d by
the  commis s ion purs ua nt to s ubs e ction C of this  s e ction. Monie s  in the
utility sure ty fund sha ll be  a dminis te re d by the  commiss ion for the  be ne fit
of the  customers  of the  public se rvice  corpora tion who have  incurred a  loss
of se rvice s  or commoditie s  or for depos it support pursuant to this  section.
Monie s  in the  fund a re  continuous ly a ppropria te d to the  commiss ion a nd
do not revert to the  s ta te  genera l fund pursuant to section 35-190.
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3 ARS Section 40-322

40~322. Re gula tion of public s e rvice  corpora tions ; s ta nda rds  of s e rvice :
measurement s tandards, inspections by commission
A. The  commiss ion ma y:
1 . As ce rta in  a nd  s e t jus t a nd  re a s ona b le  s ta nda rds , c la s s ifica tions ,
re gula tions , p ra ctice s , me a s ure me nts  or s e rvice  to  be  furn is he d  a nd
followed by public se rvice  corpora tions  othe r than a  ra ilroad.
2 .  As c e rta in  a n d  fix a d e q u a te  a n d  s e rvic e a b le  s ta n d a rd s  fo r th e
me a s u re me n t o f qua n tity,  qua lity,  p re s s u re ,  in itia l vo lta ge  o r o the r
condition pe rta ining to the  s upply of the  product, commodity or s e rvice
furnished by such public se rvice  corpora tion.
3. P re scribe  re a sona ble  re gula tions  for the  e xa mina tion a nd te s ting of the
product, commodity or se rvice  and for the  measurement the reof.
4. Es ta blish re a sona ble  rule s , re gula tions , spe cifica tions  a nd s ta nda rds  to
secure  the  accuracy of a ll meters and appliances for measurements.
5. P rovide  for the  e xa mina tion a nd te s ting of a ny a nd a ll a pplia nce s  use d
fo r me a s ure me n t o f a ny p roduct,  commodity o r s e rvice  o f a ny s uch
corpora tion.
B. The  commis s ion , its  o ffice rs  a nd  e mploye e s  ma y e n te r upon  a ny
pre mis e s  occupie d by a  public s e rvice  corpora tion, for the  purpos e  of
making the  examina tions  and te s ts  and exe rcis ing any of the  othe r Powers
provide d for in this  a rticle , a nd ma y s e t up a nd us e  on the  pre mis e s  a ny
apparatus and appliances necessary therefore . The agents and employees of
the  pub lic  s e rvice  co rpo ra tion  ma y be  p re s e n t a t the  ma king  o f the
examinations and tests .
C. Any consume r or use r of a ny product, commodity or se rvice  of a  public
s e rvice  corpora tion ma y ha ve  a ny a pplia nce  us e d in the  me a s ure me nt
the reof te s ted upon paying the  fee s  fixed by the  commiss ion, the  fee  to be
paid by the  consumer or user a t the  time of his  request, but to be  pa id by the
corpora tion a nd re pa id to the  cons ume r or us e r if the  a pplia nce  is  found
defective  or operates to the  disadvantage of the  consumer or user

25 ARS Section 40-361
40-361. Charges by public service corporations required to be just and
reasonable, service and facilities required to be adequate, efficient and
reasonable, rules and regulations relating to charges or service required to
be just and reasonable

l

I.

29
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A. Cha rges  demanded or rece ived by a  public se rvice  corpora tion for any
commodity o r s e rvice  s ha ll be  jus t a nd  re a s ona ble . Eve ry un jus t o r
unreasonable  charge  demanded or rece ived is  prohibited and unlawful.
B. Eve ry pub lic  s e rvice  corpora tion  s ha ll fu rn is h  a nd  ma in ta in  s uch
s e rvice , e qu ipme nt a nd  fa cilitie s  a s  will p romote  the  s a fe ty, he a lth ,
comfort and convenience  of its  pa trons , employees  and the  public, and a s
will be  in a ll respects  adequate , e fficient and reasonable .
C. All rule s  and regula tions  made  by a  public se rvice  corpora tion a ffecting
or pe rta in ing  to  its  cha rge s  or s e rvice  to  the  public  s ha ll be  jus t a nd
reasonable .

7
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The  power and authority of the  Corpora tion Commiss ion is  de rived from the  Constitution and S ta tutes  of

the  S ta te  o f Arizona . Tonto Cre e k Es ta te s  Home owne rs  As s ocia tion  v. Arizona Corpora tion

Commis s ion, I77 Ariz. 49, 864 P .2d 1081 (Ct. App. 1993). The  que s tion re ma ining is  wha t e vide nce

may be  conside red by the  Corpora tion Commiss ion in reaching its  decis ion concerning the  encumbering

of a s se ts  a nd the  is sua nce  of the  e vide nce  of inde bte dne ss . It is  the  pos ition of the  inte rve ne rs  tha t it

ma y he a r a ll e vide nce  which the  Corpora tion Commis s ion de e ms  re le va nt a nd ma te ria l to ma king its

de cis ion. It is  not a nd ca nnot be  limite d by a ny a ction of the  le gis la ture . The  Corpora tion Commiss ion

is  cha rge d by the  s ta te  cons titution with ma king rule s , re gula tions  a nd orde rs  by which public s e rvice

corpora tions  sha ll be  gove rne d in the  tra nsa ction of bus ine s s  within the  s ta te . S ta te  v. Tucs on Ga s

Ele ctric Light a nd Powe r Compa ny, 15 Ariz. 294, 138 P . 781 (1914)

The  Corpora tion Commiss ion is  exe rcis ing Powers  which a re  de lega ted to it by the  Cons titution

a nd S ta tue s  of the  S ta te  of Arizona . In tha t ca pa city, it ca n a rid doe s  conduct he a rings  conce rning

ma tte rs  brought be fore  it, looking a t s uch ma tte rs  in light of the  public inte re s t of the  citize ns  of the

s ta te . The  Corpora tion Commiss ion, within the  a re a s  or a re na s  whe re  it ha s  be e n gra nte d powe r a nd

authority to regula te , does  have  plena ry power to do so. J e nnings  v. Woods , 194 Ariz. 314, 982 P .2d

274 (S .Ct. 1999); Tus con Ele ctric Power Company v. Arizona  Corpora tion Commis s ion, 132 Ariz

240, 645 P .2d 231 (S . Ct 1982) see also Kilpa trick v. S upe rior Court 105 Ariz. 413, 466 P .2d 18(1970)

The  Corpora tion Commiss ion supe rvise s  a nd re gula te s  a ll re la tions  be twe e n a  corpora tion a nd the

public. Corpora tion Commis s ion v. Consolidated S tage  Company, 63 Ariz. 257, 161 P .2d 110 (1945)

The  Corpora tion Commiss ion has  the  exclus ive  power a s  fa r a s  regula tions  pe rta ining to public se rvice

corpora tions . Corpora tion Commiss ion v. Pa cyie  Gre yhound Line s , 54 Ariz. 159, 94 P .2d 443 (1939)
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To regula te  the  re la tionship be tween P ine  Wate r Company and the  public the  Corpora tion Commiss ion

must hear evidence  of the  impact of P ine  Water Company's  actions  on the  public.

The  public inte res t must be  a t the  fore front of the  regula tory process . It has  long been he ld in this

4 state  that:
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The  Commiss ion is  required to use  these  Powers  to regula te  public se rvice
corpora tions  in the  public inte re s t. S outhe rn P a c. Co. v. Arizona  Corp.
Comm'n . 98  Ariz . 339 , 342 , 404  P .2d  692 . 694  (1965), s e e  ge ne ra lly
Enge lby, s upra , a t 245. Thus , the  founde rs ' inte nt a nd the  te xt ga ve  the
e le cte d Commiss ion a  s trong role  in prote cting the  public inte re s t through
re gula tion of public s e rvice  corpora tions . S e e  Enge lby, s upra , a t 244-45,
s e e  a ls o  Ma king  the  Arizona  Cons titu tion , s upra , a t 90-91 . Arizona
Corpora tion Commis s ion v. S ta te , 171 Ariz. 286 291, 292, 830 P .2d 807
(S .Ct. 1992)
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13
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The  Corpora tion Commis s ion doe s , without a  doubt, ha ve  juris diction ove r the  public s e rvice

compa nie s  which a re  s ubje ct to its  re gula tion. If for no  o the r re a s on  tha n  the  pro te ction  of the

Strawberry Wate r Company, the  Commiss ion should be  able  to look a t the  impact this  proposed KG well

ma y ha ve  upon we lls  loca te d  in  its  vic in ity, which  would  include  we lls  o f the  S tra wbe rry Wa te r

Company. The  Commis s ion ne e ds  to  prote ct the  public  s e rve d by the  re gula te d  public  s e rvice

corpora tions , and it has  a  concomitant obliga tion to protect the  public inte res t in genera l from the  actions

of a  regula ted public se rvice  corpora tion. The re  is  ne ithe r cons titutiona l provis ion nor provis ion of s ta te

la w a dopte d by the  le gis la ture  which pre clude s  the  Commiss ion from looking a t the  impa ct of the  KG

well upon the  othe r we lls  in the  S trawberry and P ine  a reas . See Yuma Ga s , Light and Water Company

v. City of Yuma , 20 Ariz. 153, 178 p. 26 (1919)

The  que s tion of the  public inte re s t is  a ls o pa ra mount in the  de te rmina tion of the  gra nting or

a me nding of a  Ce rtifica te  of Conve nie nce  a nd Ne ce s s ity gra nte d to a ny public s e rvice  corpora tion

J a me s  P . P a ul Wa te r Compa ny v. Arizona  Corpora tion Commis s ion, 1637 Ariz. 426, 671 P .2de  404

(S.Ct. 1983), Arizona Corpora tion Commis s ion v. Arizona Water Compa ny, 111 Ariz. 74, 523 P .2d

505 (S .Ct. 1974). The  public inte re s t is  a  ma tte r to be  cons ide re d by a nd de fine d by the  Commiss ion

To do it prope rly, in this  ins tance , will require  tha t the  Commiss ion rece ive  a ll evidence  a s  to the  impact

of the  propose d KG We ll be fore  it ma ke s  a  de te rmina tion a s  to whe the r or not it should a pprove  P ine

Water Company entering into the  contract or issuing evidence  of indebtedness
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A fa ir ques tion to a lso be  ra ised is  whe the r or not P ine  Wate r Company is  prepa red to act unde r

this  agreement. There  has  been no judicia l de te rmina tion made  as  to the  capacity of the  Dis trict to ente r

into this  a gre e me nt. The re  is  limite d e ngine e ring. The  de finitive  s ite  pla n a nd e a se me nts  for a cce ss  to

the  s ite  a re  issues in need of resolution, and fina lly, there  is  no guarantee  tha t P ine  Water Company or its

pa rent corpora tion will in fact eve r repay the  amount borrowed, given the  number of exceptions  se t forth

in the  agreement a ttached to the ir applica tion.

Staff has  a rgued tha t the  burden lies  on the  inte rveners  or on the  citizens of Strawberry to present

evidence of the  impact. In the  fulfillment of its  obligations to protect the  pubic interest, the  interveners assert

tha t it should be  the  burden of Pine  to show tha t they will not have  an impact upon the  water ava ilability in

Strawberry.

II.

1 2
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1 4

15

16

17
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P INE WATER COMP ANY S HOULD NOT BE ALLOWED TO ENCUMBER A P ORTION OF ITS

ASSETS.

Pine  Wate r Company has  come before  the  Corpora tion Commiss ion requesting permiss ion to encumber

a  portion of its  a s s e ts , more  pa rticula rly the  KG we lls ite . In fa ct it is  proce e ding with the  tra ns a ction

only ma king a  continge ncy a llowa nce  for the  pos s ibility of the  la ck of a pprova l by the  Corpora tion

Commiss ion. {S e e  Exhibit A a tta che d he re to, the  e scrow ins tructions  re ga rding the  tra nsa ction which

ha ve  be e n a pprove d by the  P ine  S tra wbe rry Wa te r Improve me nt Dis trict}. Furthe r, P ine  is  s till ha ving

difficulty with the  use  of the  easements  to ente r into the  property

In a ddition, this  prope rty is  pre s e ntly he ld by a n e ntity othe r tha n P ine  Wa te r Compa ny, s o

2 1 without a  conveyance to Pine  Water Company, Pine  has nothing to encumber
P INE  W ATE R  C O MP ANY S H O U LD  N O T  B E  ALLO W E D  T O  IS S U E
INDEBTEDNES S

E VIDE NC E  O F

The  principa l re a son for now a llowing the  compa ny to is sue  the  e vide nce  of inde bte dne s s  is  tha t the

lende r of the  money lacks  the  lega l capacity and authority to ente r into this  agreement with P ine  Wate r

Company, and the  indebtedness  would viola te  the  S ta te  Constitution, thus  the  evidence  of indebtedness

27

would not be  a  viable  ins trument
THE P ROP OS ED CONTRACT IS  CONS TITUTIONALLY DEFICIENT AND IT REQUIRES  THE
P ARTIES  TO ENGAGE IN ACTS  NOT ALLOWED THE ARIZONA CONS TITUTION

K
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The  Corpora tion Commiss ion mus t cons ide r the  public inte re s t in ma king its  de te rmina tion. P ine  ha s

pre se nte d a n uncons titutiona l contra ct with a  pa rty which la cks  the  ca pa city to e nte r into the  contra ct.

So, in e s se nce  the  contra ct would be  void. The re  a re  two provis ions  of the  Cons titution of the  S ta te  of

4 Arizona  which mus t be  cons ide red in making this  review Article  9 Section 7 which prohibits  the  loaning

of the  cre dit of a  municipa l corpora tion to a  priva te  e ntity or the  ma king of a  dona tion or gra nt to a

priva te  e ntity a nd : Article  9 Se ction 10 which prohibits  a  municipa l corpora tion from loa ning funds  to a

public s e rvice  corpora tion. Both s e ctions  pre clude  the  P ine  S tra wbe rry Wa te r Improve me nt Dis trict

from ente ring into this  agreement8

Article  9 Section 7 clea rly s ta tes  tha t
Ne ithe r the  S ta te ,  no r a ny coun ty, c ity,  town , mun ic ipa lity,  o r o the r
s ubdivis ion of the  s ta te  s ha ll e ve r give  or loa n its  cre dit in the  a id of, or
ma ke  a ny dona tion or gra nt, by s ubs idy or othe rwis e  to a ny individua l
associa tion or corpora tion

The  purpose  of this  cons titutiona l provis ion is  to prevent gove rnmenta l bodie s  from deple ting the  public

treasury by giving advantages  to specia l inte rests . Wis tube r v. Paradis e  Valley Untie d S chool Dis trict

141 Ariz. 346 (S .Ct. 1984) While  it is  true  tha t the  Court has  ca rved out exceptions  a llowing for the  use

of ce rta in funds , such a s  bond proce e ds  to be  use d in public priva te  pa rtne rships , tha t is  not the  ca se

be fore  the  Commiss ion he re . In this  ca se , the  Dis trict is  taking money from its  gene ra l fund, which was

ra is e d through ta xa tion of its  re s ide nts , a nd turning this  ove r to  the  priva te  conce rn, P ine  Wa te r

Compa ny, in e xcha nge  for a  pos s ibility of ge tting the  mone y ba ck if a  s ucce s s ful te s t We ll is  drille d

The  cons ide ra tion be ing re ce ive d by the  Dis trict is  continge nt a t be s t. This  ha rdly me e ts  the  ba la ncing

te s t required to exempt the  expenditure  of public funds  from this  cons titutiona l provis ion which require s

a t the  lea s t, the  gove rnmenta l authority be  pa id some  reasonable  cons ide ra tion. Cf S ta te  v. S upe rior

Court, 159  Ariz . 307 , 767 P .2d  30 (Ct. Ap p . 1988); Wis tu b e r v. P a ra d is e  Va lle y Un tie d S chool

Dis trict, 141 Ariz . 346 (S .Ct. 1984). If wha t is  be ing pa id out by the  Dis trict is  in e xce s s  of wha t is

re ce ive d in e xcha nge  by the  Dis trict, the  cons titutiona l provis ion is  be ing viola te d. In the  fa ce  of tha t

h o w ca n  th e  Co mmis s io n  a llo w th e  Co mp a n y to  e n te r in to  a  co n tra c t wh ich  will n o t s u rvive

cons titutiona l scrutiny
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The  te s t to be  applied in making this  de te rmina tion was  clea rly se t forth by the  Arizona  Supreme

Court in Arizona  Ce nte r for La w in the  P ublic' Inte re s t v. Ha s s e ll, I72 Ariz. 356, 837 P .2d 158 (S .Ct.

1992 ) where in the  Court S ta ted:
Firs t, the  re vie wing court mus t be  s a tis fie d tha t a  dis pe ns a tion of public
funds  or prope rty s e rve s  a  public purpos e . S e cond, the  re vie wing court
m u s t b e  s a tis fie d  th a t th e  d is p e n s in g  p u b lic  e n tity h a s  re c e ive d
"'cons ide ra tion ' which is  not 's o  ine quita ble  a nd unre a s ona ble  tha t it
amounts  to an abuse  of discre tion,' thus  providing a  subs idy to the  priva te
e ntity."

The  se cond s ta te  cons titutiona l provis ion involve d in this  a na lys is  is  Article  9 s e ction 10 of the

9 Constitution of the  S ta te  of Arizona  which s ta te s :

8

10

No ta x s ha ll be  la id or a ppropria tion of pubic mone y ma de  in a id of a ny
church, or priva te  or secta rian school, or any pubic se rvice  corpora tion.

13

15

12 This  is  a n a bs olute  prohibition. Cle a rly the  a gre e me nt s pe cifie s  tha t mone y is  to be  us e d from the

Dis trict, a  municipa l corpora tion, for the  be ne fit of P ine  Wa te r Compa ny, a  public s e rvice  corpora tion.

14 He re , the  prohibition lie s  on both the  public s e rvice  corpora tion a nd the  Dis trict. The  Corpora tion

Commiss ion ca nnot a pprove  a n a gre e me nt which dire ctly viola te s  the  provis ions  of the  Cons titution of

16 the  S ta te  of Arizona . Cle a rly the  propose d drilling of the  KG We ll is  for the  be ne fit of the  P ine  Wa te r

Company. If the  Well is  success ful the  P ine  Wate r Company ge ts  the  Well. If the  we ll is  not success ful,

18 the  Dis trict lose s  its  mone y. It is  a n obvious  viola tion of this  cons titutiona l provis ion.

17

19 111.

20
THE P EOP LE OF P INE WILL BE S UBJ ECT TO DOUBLE TAXATION AND THE P EOP LE OF
S TRAWBERRY HAVE BEEN TAXED AND HAVE RECEIVED NO BENEFIT

The  people  of P ine  Arizona  and S trawberry Arizona  a re  be ing injured by this  contract because  it

in e ssence , subjects  them to paying twice  for the  same  expense . Firs t, a ll of the  P ine  S trawberry Wate r

Improve me nt Dis trict wa s  ta xe d to ra is e  the  initia l mone y. The n the  mone y is  to be  us e d only for the

be ne fit of P ine  Wa te r Compa ny, the  te rritory of which only e ncompa sse s  a  portion of the  Dis trict. S o

those  people  loca ted outside  of the  Certifica ted area  of Pine  Water Company are  ge tting no benefit out of

the  e xpe nditure  of the  public funds  to which the y contribute d. Se cond, the  pe ople  in P ine , ha ving firs t

been taxed to ra ise  a  portion of the  initia l money, will, if the  project is  successful and included in the  ra te

base  of P ine  Wate r Company, be  repaying P ine  Wate r Company so tha t the  Wate r Company can repay
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the  Dis trict. Thus , the y ha ve  pa id twice  for this  proje ct, once  whe n the  dis trict ga the re d the  mone y into

its  treasury, and a  second time when they are  charged to pay it back to Pine .

In a ddition, if the  proje ct doe s  not succe e d, the  pe ople  of the  Dis trict ha ve  los t the ir mone y a nd

4 have , a t bes t, the  sma ll pa rce l of prope rty purportedly be ing encumbered, which encumbrance  could be

subject to future  lega l cha llenges.

Fina lly, the re  is  the  que s tion of the  impa ct of the  re ce nt curta ilme nt ta riff a dopte d for the

S trawberry Wate r Company which e ssentia lly precludes  we lls  in S trawberry from sending wa te r to P ine

in time  of wa te r s horta ge . The re  is  no cle a r provis ion in thos e  ta riffs  e xe mpting the  KG we ll, s o it

would the n be  like  the  othe r two P ine  Wa te r Compa ny owne d we lls  in S tra wbe rry, it could not be  use d

to supply wate r to P ine  in times  of shortage  in S trawberry.
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28

UNLAWFUL DELEGATION OF DIS TRICT'S  P OWER AND CONTROL OVER FINANCES

The  Dis trict is  a  municipa l corpora tion of the  S ta te  of Arizona . As  such it is  subje ct to the  la ws

14 pe rta ining to the  inves tment and use  of publicly gene ra ted funds . In this  proceeding the  Dis trict is  be ing

asked to surrender its  public funds to an escrow and then such funds are  pa id out not pursuant to the  sole

orde r of the  Dis trict, but ra the r on a  continge nt ba s is , which re quire s  the  a pprova l of P ine  Wa te r

Compa ny. This  cons titute s  a n unla wful fina ncia l tra ns a ction for the  dis trict. It ca nnot s urre nde r the

power and control ove r its  monies  to a  third pa rty

The  a gre e me nt for which a pprova l is  be ing sought re quire s  tha t the  Dis trict pla ce  funds  into a n

e s crow a ccount a nd s a id funds  a re  to the n la te r be  pa id out s ubje ct to the  a pprova l of P ine  Wa te r

Company. Section 4.2.1.4 of the  Agreement. Thus , once  the  Dis trict has  depos ited the  public monies  in

this  escrow. it loses  control of these  funds

This  a rra nge me nt is  cle a rly contra ry to  the  re quire me nts  of s ta te  la w whe re by the  County

Treasure r is  the  Dis trict's  Treasure r, Arizona  Revised S ta tute s  Section 48-901 and in such capacity he  is

limite d to pa ying out ge ne ra l obliga tions  of the  Dis trict by Arizona Revised Statutes  Section 48-952 for

only ce rta in purposes , none  of the  enumera ted purposes  contempla ting a  payment to an escrow fund or

the  us e  of the  ge ne ra l fluids  of the  Dis trict to cons truct a  te s t we ll. The  County Tre a s ure r ca n only

dis burs e  monie s  in a ccorda nce  with S ta te  la w, Arizona  Re vis e d S ta tute s  S e ction 11-491. La s t the

mone y ca n only be  disburse d by wa rra nt, or a  tra ns fe r a pprove d by the  gove rnme nta l a uthority or a s29
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provide d by la w. Arizona  Re vis e d S ta tute s  S e ction 11-493. Nowhe re  in s ta te la w is  the  proce s s  of

paying the  money into an e scrow to be  drawn out and pa id by ins truction of a  public se rvice  corpora tion

se t forth a s  a n a ppropria te  ma nne r for the  disburse me nt of public monie s . Thus  P ine  Wa te r Compa ny

should not be  a llowed to ente r into this  contract.

5 v.

6

7

8

9

EAS EMENT IS S UES  TO THE KG S ITE

Clearly P ine  Wate r Company is  having issues  regarding the  access  to the  KG Well s ite . Those  problems

continue  to this  day. If the se  is sue s  a re  not re solved, the  public inte re s t in both P ine  and S trawbe rry is

be ing injured by the  lack of re solution.

10 VI.

11

12

13

14

15

16

KG IS  A HIGH RIS K AND P WC WOULD NOT DO IT WITHOUT THE MONEY FROM P S WID

How ca n it be  in the  public inte re s t for the  Dis trict to ta ke  the  risk of inve s ting its  mone y in the  KG We ll

when the  risks  of doing such a  project a re  so grea t tha t P ine  Wa te r Company is  unwilling to unde rtake

such a  risk?  While  on one  s ide , a s  te s tifie d by the  S ta ff, it is  a  good de a l be ca use  the  compa ny is  not

inve s ting its  own mone y, the  s ta ff is  ove rlooking its  obliga tion to prote ct the  public in the  P ine  a nd

Strawberry area .

VII

20

21

22

P ARCEL S IZE INS UFFICIENT FOR THE ACTIVITIES

The  te s timony a t the  hea ring, and a t the  public input se ss ion in P ine  clea rly points  out tha t the re

is  ins ufficie nt s pa ce  to conduct the  we ll drilling ope ra tion on the  s ite  a nd to continue  to ope ra te  the

facility. Aga in, the  public sa fe ty is  a t s take  when the  we ll drilling ope ra tions  exceed the  a llowable  space

and water or other materia ls  escape  from the  s ite  and damage other property owners in the  community

VIII

25

26

27

28

29

IMP ACT OF BRENNINGER AND RICHIE CONFLICT OF INTERES T

Arizona  Re vis e d S ta tute s  Title  38 Article  8 s e ts forth the  rule s  a pplica ble  to conflict of inte re s t for

public officia ls  and employees . John Brenninge r worked for P ine  Wa te r Company prior to and pe rhaps

e ve n during his  te nure  on the  Dis trict Boa rd. J im Richie  wa s  e nga ge d in bus ine s s  tra ns a ctions  of a

s iza ble  na ture  with P ine  Wa te r Compa ny or Brooke  Utilitie s  prior to a nd while  a  me mbe r of the  Boa rd

of the  Dis trict. Cle a rly this , couple d with the  othe r informa tion pre s e nte d he re in, is  indica tive  of
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ma lfe a sa nce  in office  or othe r conflicts  of inte re s t by the se  individua ls . This  is  a nothe r re a son why the

Dis trict lacked the  capacity to ente r into the  contract with P ine  Wate r Company.

It wa s  re porte d tha t the  informa tion provide d by P ine  Wa te r Compa ny to the  Dis trict, the  pe e r

4 review reports  conce rning the  KG we lls ite  was  not provided to a ll the  Dis trict Boa rd Members . Because

3

5 of tha t, the  Dis trict Boa rd did not ha ve  the  full a nd comple te  informa tion a va ila ble  to it in ma king its

6

7

decis ion. Aga in, the  public inte res t was  damaged by the  actions  of P ine  Wate r Company and those  with

whom it did bus ine s s  or e nga ge d in bus ine s s  tra nsa ctions  or othe rwise  e mploye d. The se  docume nts

8 were  withhe ld in pa rt by the  actions  of Mr. Richie
IX.

9
C O NC LUS IO N

10
It is  the  pos ition of the  inte rvene rs  tha t the  Arizona  Corpora tion Commiss ion should not approve

Pine  Water Company entering into the  KG agreement nor issuing evidence  of indebtedness  regarding the

s a me . The  tra ns a ction is  fra ught with le ga l is s ue s  a nd proble ms  a nd it is  dire ctly in viola tion of the

Constitution of the  S ta te  of Arizona . There fore , it is  re spectfully reques ted tha t the  Corpora tion deny the

request to approve entering into the  contract and issuing evidence  of indebtedness

Respectfully submitted this 15111 day of February, 2008

S ie g e 'fines  PLLC

John/G. Gliege

Copies  of the foregoing mailed/delivered
This 15 da y of Februa ry, 2008 to

22
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Docket Control
Arizona  Corpora tion Coimnis s ion
1200 W. Washington St
Phoenix. AZ 85007

26

Mr. Dwight D. Nodes
Ass is tant Chief Adminis tra tive Law Judge
Arizona  Corpora tion Commiss ion
1200 W. Washington St
Phoenix. AZ 85007
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Mr. Kevin Torrey, Es q
Lega l Divis ion
Arizona  Corpora tion Commiss ion
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ESCROW INSTRUCTIONS
(Joint Well JDWA)

(KG Site)

THESE ESCROW INSTRUCTIONS ("Instructions") are entered into this day of
200__ ("Effective Date"), by and between Pine Water Company ("PWCo"),

Pine-Strawberry Water Improvement Distr ict ("PSWID"), and Pioneer Funding Services, a
division of Pioneer Title Agency, Inc. ("Escrow Agent").

RECITALS 1

A. PWCo and PSWID have entered into tha t  cer ta in J oint  Wel l  Development
Agreement dated May 1, 2007 (as amended, the "JDWA"). Pursuant to the JDWA, PWCo and
PSWID agreed to a sequential development of a well site located in eastern Strawberry, Arizona,
just south of Strawberry Creek as more particularly described in the JDWA (the "Project")

Under Section 4 of the JDWA, PSWID has agreed to provide $300,000 (the
PSWID Funds") to develop a test well and establish the sustainable yield, in accordance with

the JDWA

C PWCo and PSWID desire to establish an escrow for the deposit of the PSWID
Funds and to create a mechanism to govern the disbursement of PSWID Funds to pay contractors
for their work on certain aspects of the Project

Escrow Agent is willing to act as escrow agent for the PSWID Funds and to carry
out its responsibilities hereunder

AGREEMENT

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are mutually acknowledged, the parties agree as follows

PSWID Funds

(a) PSWID (i) having been notified in writing by PWCo that funding for the Project
is available upon terns and conditions acceptable to PWCo, (ii) having been notified in writing
by PWCo that t i t le to the well  si te for  the Project has been conveyed to PWCo, including
easements within the well site for ingress, egress, maintenance, repair and replacement, (iii)
having received from PWCo the executed Notice of Continuing Security Interest and Lien in
favor of PSWID, expressly subject to any adverse final non-appealable decision of the Arizona
Corporation Commission or court of law that the Continuing Security Interest and Lien is void
and unenforceable, ( iv)  having received and approved the Project Plan and Project Budget
submitted in writing by PWCo, and (v) having waived receipt of ACC approvals and recordation
of the Notice of Continuing Security Interest and Lien as a precondition of depositing PSWID
Funds with Escrow Agent, shall, within ten (10) days of its receipt of an executed original of
these Instructions, deposit the PSWID Funds ($300,000.00) with Escrow Agent

2007547.4/75206.015
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(b) Escrow Agent shall invest all cash funds delivered and retained by Escrow Agent
in one or more interest bearing account(s), with one or more federally insured banks with offices
in Payson, Arizona satisfactory to PWCo and Escrow Agent. All interest earned on such sums
shall be considered part of the PSWID Funds

Disbursement of Escrowed Funds

(a ) Es crow Age nt s ha ll dis burs e  the  P S WID Funds  upon writte n a pplica tion in
accordance  with this  Section 2 to pay for work performed pursuant to the  JDWA. Escrow Agent
s ha ll not ma ke  a ny dis burs e me nts  from the  P S WID Funds  for a ny purpos e  othe r tha n the
following

to pay a  consultant hired by PSWID to coordinate  and facilita te  the  des ign.
cons truction, tes ting, and equipping of the  tes t well in accordance  with the

to pay a  we ll drille r hired by PWCo to drill, ca s e , equip and te s t the  te s t
well in accordance  with the  JDWA

(iii) to pay materia l supplie rs  hired by PWCo for materia ls  as socia ted with the
drilling, equipping and tes ting the  tes t well in accordance  with the  JDWA

(iV) to pay a  hydrologis t hired by PWCo to make  recommendations  regarding
the  tes t we ll and regarding tes ting and to review and ana lyze  tes t da ta  in
accordance with the  JDWA

to pay othe r contractors  and s upplie rs  hired by PWCo or PSWID to te s t
cons truct, and equip the  tes t well in accordance with the  JDWA

(vi)

(vii)

to re turn surplus  funds  to PSWID in accordance with Section 3. below

payment of fees  and expenses  in accordance with Section 4. below

a nd the n, for dis burs e me nts  a llowe d unde r s ubs e ctions  (i) through (v) a bove , only a fte r
satis faction of the  conditions  set forth below in this  Section 2

(b) The Escrow Agent sha ll be  provided a  written draw reques t (the  "Draw Reques t")
executed by the representatives  of PWCo and PSWID des ignated under the JDWA at leas t three
(3) bus iness  days  before  the date  funds  are  to be disbursed. The Draw Reques t shall include the
following

A s ta te me nt tha t in s oliciting a nd contra cting with the  contra ctor the
proce dure s  a nd re quire me nts  s e t forth in Title  34, Cha pte rs  2 a nd 3,
Arizona Revised Statute  have been applied and satisfied as if PSWID had
contracted directly for the  work or materia ls

(ii) Invoice s  a nd corre s ponding a pplica tions  for pa yme nt of contra ctors ,
s ubcontra ctors  a nd ma te ria l s upplie rs  s ta ting in re a s ona ble  de ta il the

2007547.4H5206.015
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re s pe ctive  work pe rforme d or the  ma te ria ls  s upplie d in conne ction with
the  P roje c t or, if pa yme nt to  the  contra c tor, s ubcontra c tor or ma te ria l
s upplie r will be  ma de  in a dva nce , invoice s  a nd corre s ponding a pplica tions
fo r p a ym e n t s ta tin g  in  re a s o n a b le  d e ta il th e  re s p e c tive  wo rk to  b e
pe rforme d or the  ma te ria ls  to be  s upplie d in conne ction with the  P roje ct,

(iii) S ta te me nts  o f the  a mount due  a nd  pa ya b le  to  e a ch  s uch  con tra c to r,
s ubcontractor and ma te ria l s upplie r,

(iv) Conditiona l lie n wa ive rs  from a ll s uch contra c tors , s ubcontra c tors  a nd
ma te ria l s upplie rs  ide ntifie d  in  a ny s uch invoice s  in  a  form complying
with a pplica ble  la w;

(v) Unconditiona l lie n wa ive rs  from a ll s uch contra ctors , s ubcontra ctors  a nd
ma te ria l s upplie rs  ide ntifie d in a ny s uch invoice s  in form complying with
a p p lic a b le  la w fo r wo rk p e rfo rm e d  a n d  m a te ria l s u p p lie d  fo r wh ic h
payment has  been made  in re s pons e  to a  previous  invoice ,

(vi) Unconditiona l lie n wa ive rs  in a  form complying with a pplica ble  la w upon
re que s t for fina l pa yme nt to  the  contra c tor, s ubcontra c tor or ma te ria l
s upplie r,

(vii) An authorization for disbursement to Escrow Agent signed by PWCo or
its authorized agent and by PSWID or its authorized agent stating (a) that
the amounts requested for payment in the Draw Request are due and
payable to the contractors, subcontractors and material suppliers and are
for services and materials set forth in Section 2(a) above, and (b) that
PWCo and PSWID jointly request the disbursement of the amounts stated
in the Draw Request to the specified contractors, subcontractors and
material suppliers.

(c) Upon Es crow Age nt's  re ce ipt of the  Dra w Re que s t a nd a uthoriza tion to dis burs e
s igned by or on beha lf of P WCo and P S WID, Es crow Agent s ha ll dis burs e  the  funds  reques ted in
the  Dra w Re que s t from the  P S WID Funds . All che cks  s ha ll be  ma de  pa ya ble  to the  contra ctor,
s ubcontra ctor or ma te ria l s upplie r to whom pa yme nt is  due  for work pe rforme d a s  s e t forth in the
Draw Reques t. In no event s ha ll any check be  made  payable  directly to P WCo.

3. De live ry of S urplus  Funds  to  P S WID. In  the  e ve n t the  P ro je ct o r the  J DWA is
te rmina ted for any reason, or if PWCO has not contracted with a  well drille r to drill the  tes t well
by the  la ter of March 1, 2008 or tha t da te  indica ted and approved on the  Project Plan, as  it may
be  amended from time to time, or if the  drilling of the  tes t well is  not commenced by the  la te r of
April 30, 2008 or tha t da te  indica ted and approved on the  Project P lan, as  it may be  amended
from time  to time , the  pa rtie s  sha ll notify Escrow Agent of such te rmina tion or inaction. Upon
delivery of notice  of such termination or inaction, no further draws shall be  made on the  PSWID
Funds, and Escrow Agent immediately shall disburse the remaining PSWID Funds to PSWID

Escrow Fees and Expenses. The fees and expenses associated with establishing and
maintaining the escrow pursuant to these Instructions shall be paid to Escrow Agent out of the

2007547.4/75206.015
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PSWID Funds  in a ccorda nce  with the  S che dule  of Escrow Fe e s  se t forth on E xh ib it  "A" a tta ched
here to.

5. Escrow Agent's Duties. Escrow Agent hereby accepts the duties imposed upon it by
these Instructions, represents that it is fully empowered under any applicable laws and
regulations to accept such duties, and agrees to perform such duties, but only upon and subject to
the express terms and conditions set forth below:

(a ) Es crow Age nt s ha ll be  e ntitle d to  a dvice  of couns e l of its  choos ing conce rning
a n y c o n t ro v e rs y  wh ic h  m a y a r is e  h e re u n d e r  a n d  E s c ro w Ag e n t  m a y p a y re a s o n a b le
com pe ns a tion  to  a ll a tto rne ys  re ta ine d  by it in  s uch  m a tte rs . E s c ro w Ag e n t s h a ll n o t b e
re spons ible  for a ny loss  or da ma ge  re sulting from a ny a ction ta ke n in good fa ith in re lia nce  upon
the  opinion or advice  of counse l.

(b) Escrow Agent shall incur no liability in acting upon any notice, request, consent,
waiver, certificate, statement, opinion or other document which it shall reasonably believe to be
genuine and to have been signed by the proper person and to have been prepared and furnished
in connection with any of the provisions of these Instructions, and Escrow Agent shall be under
no duty to make any investigation or inquiry as to any statement contained or matters referred to
in any such instrument, but may accept and rely upon the same as conclusive evidence of the
truth and accuracy of such statements

(c ) A11  m onie s  he ld  by Es c row Age nt purs ua n t to  the s e  Ins truc tions  s ha ll,  un til
a pplie d a s  he re in provide d, be  he ld in trus t for the  purpos e s  for which the y we re  re ce ive d a nd
sha ll be  se gre ga te d from othe r funds . P WCo a nd/or P S WID sha ll provide  such docume nta tion a s
m a y re a s ona bly be  re que s te d by Es crow Age nt to  a uthorize  the  inve s tm e nt of funds  he ld by
Escrow Age nt pursua nt to the se  Ins tructions

(d) No provis ion of the s e  Ins truc tions  s ha ll be  cons true d to  re lie ve  Es crow Age nt
from  lia b ility for its  own ne glige nt a c tion ,  its  own ne glige nt fa ilu re  to  a c t,  o r its  own willfu l
misconduct

6 Re s igna tion by Es crow Age nt. Es crow Age nt m a y a t a ny tim e  re s ign by giving a t le a s t
th irty (30) da ys ' writte n  notice  to  the  P WCo a nd P S WID. Es crow Age nt's  re s igna tion s ha ll
be com e  e ffe ctive  on the  e a rlie r of (i) the  da te  s ta te d in the  re s igna tion give n purs ua nt to the
pre ce ding se nte nce , or (ii) the  da te  on which a  succe s sor Escrow Age nt a ppointe d a nd a cce pts
the  dutie s  of Es crow Age nt. In  ca s e  Es crow Age nt s ha ll re s ign purs ua nt to  th is  s e c tion,  or
othe rwise  be come  inca pa ble  of a cting he re unde r, a n inde pe nde nt succe s sor sha ll be  a ppointe d
jointly by P WCo a nd P S WID

Re que s ts  of Accounting. Upon re que s t by P WCo or P S WID, a  copy of Es crow Age nt's
re c ord  o f a c c oun ting  fo r funds  re c e ive d  a nd  d is burs e d ,  on  E s c row Age n t's  fo rm ,  s ha ll be
furnished to the  requesting pa rty

Notice s

(a ) Any notice , a pprova l, conse nt or othe r communica tion re quire d or pe rmitte d to be
give n to a  P a rty mus t be  in writing a nd de live re d in pe rson, or by re puta ble  na tionwide  ove rnight
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courier (e.g., Federal Express), or given by facsimile transmission, or forwarded by certified or
registered mail, postage pre-paid, return receipt requested, at the address indicated below, unless
the Party giving such notice has been notified, in writing, of a change of address:

P WCo:

Brooke Utilities, Inc.
Attention: Robert T. Hardcastle, President
3101 State Road
Bakersfield, CA 93308
Telephone: (661) 633-7526
Facsimile: (800) 748-6981
email: rth@brookeutilities.com

With a  copy to:

Jay L. Shapiro
Fennemore Craig, P.C.
3003 N. Central Avenue, Suite 2600
Phoenix, Arizona 85012
Telephone: (602) 916-5366
Facsimile: (602) 916-5566
Email: jshapiro@fclaw.com

P S WID:

Pine  Strawberry Water Improvement District
Attention: Gary Sherlock, Chairman
P.O. Box 134 Pine . Arizona
H- 928-476-3560
c- 602-989-1942
rgse@earthlink.net

with a  copy to

William P . Sullivan, Esq
Curtis . Goodwin. Sullivan. Udall 8; Schwab
501 East Thomas Road
Phoenix. AZ 85006-1003
Telephone: (602) 393-1700
Facs imile : (602) 393-1703
Email: wsullivan@cgsus law.com
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Es crow Age nt:

Pioneer Funding Services
Attention: Richard L. Gann
14500 N. Northsight Blvd., Suite I 12
Scottsdale, AZ 85260
Telephone: (480) 607-7308, Ext. #205
Facsimile: (480) 607-7284 or (866) 530-8589
Email: Rich.Gann@PTAAZ.com

(b) No tices sha ll be  e ffe ctive  in a ccorda nce  with the  following:

(i) On the  e a rlie s t of da te  of de live ry (or re fusa l to a cce pt de live ry) if notice  is
g ive n  by pe rs ona l de live ry or fa c s im ile  tra ns m is s ion  with  e v ide nce  of
e rror-fre e  tra nsmiss ion prior to 5:00 p.m,, Arizona  time ,

(ii) On a business day (or the next succeeding business day if given after 5:00
p.m., Arizona time or on a Saturday, Sunday or federal or Arizona state
holiday);

(iii) O n the  ne xt s uc c e e d ing  bus ine s s  da y a fte r de pos it with  a n  ove rn igh t
courie r for ne xt da y de live ry, or

(iv ) If notice  is  se nt through the  Unite d S ta te s  ma il, on the  e a rlie r of the  da te  of
a ctua l de live ry a s  s hown by the  a ddre s s e e 's  re ce ipt or the  e xpira tion of
thre e  (3) da ys  following the  da te  of ma iling.

Misce lla ne ous  P rovis ions

(a ) Attorne vs ' Fe e s.  If a ny pa rty is  in  de fa ult he re unde r,  the  de fa ulting pa rty s ha ll
pay for othe r pa rty's  rea sonable  a ttorneys ' fe e s , expe rt witne ss  fee s , deposition and tria l transcript
cos ts  a nd cos t of court a nd othe r s im ila r cos ts  or fe e s  pa id or incurre d by the  othe r pa rty by
re a s on  o f o r in  conne c tion  with  the  de fa u lt (whe the r o r no t le ga l o r o the r p roce e d ings  a re
ins titute d)

(b) Entire Agreement. These Instructions constitutes the entire agreement between
the parties hereto pertaining to the retention and disbursement of the PSWID Funds. No change
or addition is to be made to these Instructions except by written amendment executed by the
parties hereto

(c ) S ucce ssors  a nd Ass igns. The s e  Ins tructions  s ha ll inure  to the  be ne fit of. a nd be
binding upon, the  pa rtie s  he re to and the ir successors-in~inte rest and pe rmitted a ss igns

(d) No Third P a rty Be ne fic ia ry. The s e  Ins tructions  is  inte nde d s ole ly for the  be ne fit
of P WCo a nd P S WID. No third pa rty will ha ve  a ny rights  or inte re s t in a ny provis ion of the s e
Ins tructions  or the  P S WID Funds

2007547.4/75206.015



l l l

(e) Waiver. No delay in exercising any right or remedy shall constitute a waiver
thereof, and no waiver by the PSWID or PWCo of the breach of any covenant of these
Instructions shall be construed as a waiver of any proceeding or succeeding breach of the same
or any other covenant or condition of these Instructions.

(f) S e ve ra bilitv. If a ny provis ion of the se  Ins tructions  sha ll be  de te rmine d by a  court
to  be  ille ga l,  inope ra tive  or une nforce a ble ,  the  s a m e  s ha ll not a ffe c t a ny othe r provis ion or
provis ions  he re in conta ine d or re nde r the  s a m e  inva lid ,  inope ra tive  or une nforce a ble  to  a ny
extent whatever.

(g) Multip le  Coun te rpa rts . Th e s e  In s t ru c t io n s  m a y b e  e xe c u te d  in  m u lt ip le
counte rpa rts , e a ch of which s ha ll be  a n origina l a nd a ll of which combine d s ha ll cons titute  one
and the  same instrument.

(h) Authorize d S igna ture s . The  ind iv idua ls  e xe cuting  a nd  a cknowle dging  the s e
Ins tructions  on be ha lf of the  re spe ctive  pa rtie s  a re  a uthorize d to do so a nd, upon the ir e xe cution
a nd a cknowle dge me nt, the se  Ins tructions  sha ll be  binding a nd e nforce a ble  upon the  re spe ctive
pa rtie s  in a ccordance  with its  te rms and provis ions .

[S IG NATURE  P AG E  F O LLO W S ]
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IN WITNESS WHEREOF, the  Pa rtie s  have  executed these  Ins tructions  a s  of the  da te
first set forth above.

PWCO:

P INE WATER COMP ANY

By:
Name:
Title :

PSWID :

P INE~STRAWBERRY WATER
IMP ROVEMENT DIS TRICT

By:
Name:
Title :

ESCROW AGENT:

ACCEPTED AND AGREED TO:

PIONEER TITLE
Arizona corporation

AGENCY, INC., an

By:
Name:
Title :
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Pioneer Funding Services

Schedule of Escrow Fees and Expenses

A se rvice  fe e  in the  a mount of $350.00 sha ll be  due  Escrow Age nt upon the  e xe cution of
this  Escrow Ins truction. This  fee  repre sents  the  tota l cos t for the  e scrow se rvice s
de scribe d he re in including up to one  disburse d che ck or wire . In the  e ve nt a dditiona l
disbursements  a re  required by the  pa rtie s , Escrow Agent sha ll be  due  an additiona l
se rvice  fee  in the  amount of $15.00 pe r e ach additiona l check or wire  disbursed.


