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IN THE MATTER OF THE AP P LICATION OF
P INE WATER COMP ANY FOR AP P ROVAL TO
(1) ENCUMBER A P ART OF iTs  P LANT AND

AND (2) IS S UE EVIDENCE OF TNDEBTEDNES S STAFF'S  POST HEARING BRIEF

9

10 He a ring wa s  he ld in this  m a tte r on De ce m be r 12, 2007 pre s ide d ove r by Adm inis tra tive  La w

J u d g e  ("ALJ ") Dwig h t D. No d e s . Arizona  Corpora tion  Commis s ion  ("ACC") Cha irma n  Mike

12

13

14

15

16

17

18

19

20

21

Gle a s on a nd Commis s ione r Kris tin K. Ma ye s  we re  in a tte nda nce . Mr. Robe rt Ha rdca s tle  provide d

te s timony on be ha lf of P ine  Wa te r Compa ny ("P WCo" or "Applica nt"). Both Mr. Fre d Kra fczyk a nd

Mr.  Mic h a e l G re e r re q u e s te d  a n d  we re  g ra n te d  in te rve n tio n  in  th is  m a tte r (c o lle c tive ly

"Inte rve ne rs"). Ea ch provide d te s timony on his  own be ha lf. At the  re que s t of Judge  Node s , S ta ff of

the  ACC Utilitie s  Divis ion ("S ta ff') pa rticipa te d a s  we ll. Mr. P e dro Cha ve s  a nd Mr. S te ve n Ole a

provided S ta ff" s  te s timony. Mr. Olea  adopted the  pre -filed te s timony of Mr. Marlin Scott,

At the  conclus ion of the  he a ring J udge  Node s  orde re d pos t-he a ring brie fs  from a ll of the

pa rtie s . The  pa rtie s  we re  to addre ss  any is sues  they fe lt we re  necessa ry to the  de te rmina tion of the

Applica tion. In addition, Commiss ione r Mayes  directed the  pa rtie s  to brie f two additiona l is sues .

Commissioner Mayes requested tha t the  parties  respond to the  following questions:

l. Doe s  the  propos e d  tra ns a ction  be twe e n  P WCo a nd  the  Dis tric t vio la te  the  Arizona22

23
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2 .  If th e  Co mmis s io n  we re  to  a p p ro ve  th e  Ap p lica tio n ,  a n d  if it we re  s u b s e q u e n tly

de te rmine d tha t the  K-2 we ll wa s  ca us ing a  re duction in the  productivity of othe r we lls  in

the  P ine -S tra wbe rry a re a , would the  Commiss ion P WCo to

s top us ing the  K-2 we ll? D O
CKETED

27

28

m.
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1 INTRODUCTION

2
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On June  11, 2007, P ine  Wa te r Compa ny file d the  ins ta nt a pplica tion ("Applica tion") with the

Arizona  Corpora tion Commis s ion re que s ting pe rmis s ion to e ncumbe r a s s e ts  it would obta in upon

cons umma tion of a  contra ct be twe e n its e lf a nd the  P ine -S tra wbe rry Wa te r Improve me nt Dis trict

("PSWID" or "Dis trict"). The  Applica tion a lso reques ts  pe rmiss ion to is sue  evidence  of indebtedness

7 agreement,

8 The parties  have  proposed to enter into an agreement to explore  the  potentia l of a  deep aquifer

9 wa te r source  benea th the  P ine -S trawbe rry a rea . The  explora tion involves  the  drilling of a  deep we ll,

10 which is  fore ca s t to cos t a pproxima te ly $300,000. The  a gre e d-upon we ll s ite  is  on a  plot of la nd in

l l S tra wbe rry, AZ which is  curre ntly owne d by the  S tra wbe rry Wa te r Compa ny ("S WCo"). The

12 tra ns a ction be gins  once  a ll Commis s ion a pprova ls  a re  re ce ive d. The re a fte r, the  Dis trict will pla ce

13 $300,000 into an escrow account with ins tructions  tha t no money would be  re leased from the  account

14 until the  we ll s ite  lie n ha s  be e n re corde d.1 PWCo would have  the  authority to choose  the  company

15 tha t would do the  a ctua l drilling, but pa yme nt would be  dra wn dire ctly from the  e s crow fund?  The

16 parties  would then mutually agree  on the  remainder of the  expenses.

17 Once  the  te s t we ll is  comple ted, it would be  pumped on a  sus ta ined bas is  in orde r to e s tima te

18 its  e ve ntua l production ca pa city. If the  Dis trict, P WCo, a nd the  Arizona  De pa rtme nt of Wa te r

19 Re source s  a ll a gre e  tha t the  te s t we ll da ta  shows  the  pote ntia l tha t a  production we ll will re sult in a

20 long-te rm, s us ta ina ble  wa te r s upply of a t le a s t 150 ga llons  pe r minute  ("rpm"), the n P WCo is

21 committe d to  providing a n a dditiona l $1 million to  finis h the  outfitting of the  de e p we ll. If th e

22 production  we ll produce s  a ny volume  le s s  tha n  150 ga llons  pe r minute , P WCo would  not be

obliga te d to comple te  the  outfitting of the  we ll, but could s till do s o if it fe lt the  inve s tme nt wa s

prudent. In the  event PWCo chooses  not to outfit the  we ll, the  Dis trict would re ta in owne rship of the

land and the  tes t we ll.

2 3

2 4

2 5

2 6

2 7

2 8
1 Tr. at 123 120-22.
2 Id a tl23:23-12413
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Fina lly, if a  "subs ta ntia l portion" of the  we ll a nd re la te d infra s tructure  we re  to la te r be  pla ce d

into P WCo's  ra te  ba s e , P WCo would the n be come  obliga te d to re imburs e  the  Dis trict its  initia l

investment of $300,000 a t a  6% inte rest ra te .

4 LAW AND AR G UME NT

5 1 . S HO ULD THE  C O MMIS S IO N AP P R O VE  THE  F INANC ING  AP P LIC ATIO N?

6

7

8

9

1 0

"Be fore  a  public s e rvice  corpora tion is s ue s e vide nce  of inde bte dne ss , it
s ha ll firs t s e cure  from the  commis s ion a n orde r a uthorizing s uch is s ue  a nd
sta ting tha t, in the  opinion of the  commis s ion, the  is s ue  is  re a s ona bly

40-301,"

11

1 2

13

1 4

"The  commis s ion s ha ll not ma ke  a ny orde r gra nting a ny a pplica tion a s
provide d by this  a rticle  unle s s  it finds  tha t s uch is s ue  is  for la wful purpos e s
which a re  within the  corpora te  P owe rs  of the  a pplica nt, a re  compa tible  with
the  pub lic  in te re s t,  with  s ound  fina ncia l p ra ctice s , a nd  with  the  p rope r
pe rforma nce  by the  a pplica nt of s e rvice  a s  a  public s e rvice  corpora tion a nd
will not impa ir its  a bility to pe rform tha t s e rvice ."

1 5

1 6 Whe n the  re quire me nts  of the  two s ta tute s  a re  the n combine d, in orde r to a pprove  this

17 applica tion, the  Commiss ion must find tha t the  issue  is :

1 8

1 9

20

2 1

1.
2.
3.
4.
5.
6.
7.

reasonably necessary for the  purposes in the  order,
for lawful purposes ,
within the  applicant's  corpora te  Powers ,
compa tible  with the  public inte re s t,
compa tible  with sound financia l practice s ,
compatible  with proper pe rformance  as  a  public se rvice  corpora tion, and
will not impa ir its  a bility to pe rform tha t s e rvice .

22 In ma king its  re comme nda tions  in this  ma tte r, S ta ff a na lyze d the  a pplica tion within the s e

23

24

guide lines . S ta ff has  recommended approva l of the  applica tion.

The  e vide nce  shows  no dispute  in this  ma tte r tha t the  P ine -S tra wbe rry re gion suffe rs  from

25 se ve re  wa te r shorta ge s . According to Mr. Kra fczyk, "e ve rybody in the  community wa nts  wa te r
,,3

26 Mr. Hardcas tle , on beha lf of PWCo, te s tified tha t
S n

9 U v it is  abundantly clea r P ine  Wate r Company and

27

28 31d.at145:20-21.
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5 Mr. Ha rdca s tle  furthe r s ta te d tha t the  K-2 we ll would be ne fit both the  communitie s  of P ine

6

7

8

9

1 0

11

1 2

1 3

1 4

1 5

1 6

1 7

S tra wbe rry Wa te r Compa ny ne e d more  wa te r."4 The re  is  like wise  no dispute  tha t P WCo its e lf ha s

suffe red from chronic wa te r shortages , to which Mr. Kra fczyk himse lf has  conceded.5 Mr. Hardcas tle

s umma rize d the  e ffe cts  of a  s ucce s s ful K-2 we ll on the  P WCo cus tome r ba s e , s a ying tha t "

ce rta inly s ome  of the  us e  re s trictions  a nd hope fully s ome  of the  re gula tory limita tions  would go

a nd S tra wbe rry.7 "[T]he  prima ry us e  of the  wa te r will be  dire cte d to the  cus tome rs  of P ine  Wa te r

Company and tha t the reafte r any excess  wate r over and above  tha t will be  made  ava ilable  as  needed

to the  customers  of S trawberry Water Company."8

Ne ithe r pa rty dispute s  tha t a  de e p we ll is  a  pote ntia l a nswe r to the  wa te r cris is  in the  re gion.

Inte rvene rs  s imply disagree  with PWCo tha t the  K-2 we ll s ite  is  the  be s t loca tion. Mr. Ha rdcas tle , a s

PWCo's  pre s ident, chose  the  K-2 we ll s ite  because  "I think tha t we  have  concluded tha t the re  is  not

a n e quiva le nt a lte rna tive  s ite  in P ine  to de ve lop whe n you cons ide r not only the  ge ology but the

hydrology a nd the  fa cility proximity to  the  infra s tructure , the  pumping s ys te m a nd the  s tora ge

ca pa city."9 But a ccording to Mr. Kra fczyk, the re  e xis t "diffe re nt a nd be tte r loca tions  for drilling for

wa te r..."l0 Mr. Ha rdca s tle  ha s  te s tifie d  tha t the  to ta l cos t o f the  K-2  we ll p ro je c t will re a ch

a pproxima te ly $1.3 million. With P WCo ha ving s lightly more  tha n 2,000 cus tome rs , it could ill

a fford to drill uns ucce s s fully. In orde r to unde rta ke  s uch a  ris k, P WCo s ought out a  ve ry s pe cific

1 9

20

2 1

22

18 confluence  of factors .

During  the  e va lua tion  pe riod , P WCo wa s  a pproa che d by the  ps wlD", which  offe re d  to

inve s t $300,000 in a  joint de e p we ll proje ct. PWCo wa s  not ce rta in it could a fford to ta ke  the  risk of

fa ilure  in drilling a  deep we ll, and accepted the  proposition because  "the  risk is  high enough here  tha t

I think it is  re a s ona ble  a nd prude nt tha t P ine  Wa te r Compa ny mitiga te  its  ris k to the  e xte nt of this

a gre e me nt."l2 In fa ct, e ve n with the  cos t to PWCo be ing re duce d to $1 million, PWCo is  not ce rta in23

24

25

26

27

28

41d a t50: 1-3 .
5101 at 149 : 12-14.
610. a t 114: 17-19.
7 Id. a t 114 : 20-25.
S id  a t4 4 :4 -8 .
91d. a t 11535-9
101d. at 145 : 9-10.
11 Id. at 208 1 21-23.
"Id a t 64 1 13-16.
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1

2

3

4

it ha s  the  fina ncia l s tre ngth to comple te  the  proje ct a s  re quire d.13 In orde r to do so, Mr. Ha rdca s tle

a dmitte d tha t P WCo ma y ha ve  to re ly on funding from its  pa re nt compa ny, Brooke  Utilitie s , but

e xpre s s e d his  commitme nt tha t, a lthough Brooke  Utilitie s  wa s  not pa rt of the  a gre e me nt, it would

honor the debt of PWCo.14

5

6

7

8

9

1 0

11

1 2

1 3

1 4

1 5

16

1 7

1 8

1 9

Applying the se  fa cts  to the  s ta tutory re quire me nts , S ta ff be lie ve s  this  a pplica tion me e ts  a ll

crite ria . Give n the  e xpe ns ive  a nd risky na ture  of de e p we ll drilling, it is  cle a r tha t PWCo re a sona bly

ne e ds  the  a pprova l of this  fina ncing to pursue  its  de e p we ll option, It is  like wise  ce rta in tha t drilling

of a  de e p we ll is  a  la wful purpos e  tha t is  within the  corpora te  P owe rs  of P WCo. Finding a  ne w

source  of wa te r is  ce rta inly a  prope r function of a  public se rvice  wa te r compa ny, a nd give n tha t the

Commission has  long ago directed PWCo to acquire  new sources  of wa te rl5, it appears  tha t financing

this  we ll is  compa tible  with prope r pe rforma nce  a s  a  public s e rvice  corpora tion. Eve n Mr. Kra fczyk

Under the  te rms of the  agreement, if the  K-2 we ll is  unsuccessful, a s  de fined by its  production

output, P WCo is  obliga te d to do nothing. P WCo ra tepaye rs  do not lose  a  s ingle  penny because  the

company does  not lose  a  s ingle  penny. On the  othe r hand, if the  K-2 we ll produces  150 rpm or more ,

the n P ine  Wa te r will ha ve  s ignifica ntly incre a s e d its  ove ra ll ca pa city. According to ACC Utilitie s

Divis ion Ass is tant Director S teven Olea , tha t volume  of wa te r may be  enough to e limina te  the  wa te r

ha uling s urcha rge s , which ha ve  be e n the  root ca us e  of compla ints  a ga ins t P ico." Give n a ll of the

circumsta nce s , the  tra nsa ction is  cle a rly in the  public inte re s t. PWCo ha s  much to ga in a nd nothing

2 1

22

20 to lose .

S ta ff witness  Pedro Chaves  te s tified rega rding the  financia l ability of PWCo to re imburse  the

Chaves  indica ted tha t PWCo pro forma  debt se rvice  coverage  ra tio ("DSC") results  showed tha t P ine

Wate r would be  able  to mee t a ll obliga tions  with cash genera ted from opera tions lg and tha t issuance

23

24

25

26

27

28

"ld a t70:24~7l :2.
'41d. at 121 : 1-5.
15 Id. at 282 : 17-20.
161d. at 136 : 1-5.
"Id , at 300 : 16~301 : 3.
18 (StajfReport,EX. s-1, at 3.
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1 of the  propos e d fina ncing for the  purpos e s  s ta te d in the  a pplica tion wa s  cons is te nt with s ound

2 financia l practices .'9

3

4

It is  S ta ffs  pos ition tha t the  Applica tion s hould be  a pprove d.

11. DOES THE PROPOSED TRANSACTION BETWEEN PWCO AND THE DISTRICT
VIOLATE THE ARIZONA CONSTITUTION, ARTICLE 9 § 10?

5

6

13 and 2) Does the manner in which the District's funds are to be used constitute "aid" to a

Article  9, S e ction 10 of the  Arizona  Cons titution s ta te s  "No ta x s ha ll be  la id or a ppropria tion

7 of public  mone y ma de  in a id of a ny public s e rvice  corpora tion." In the  ins ta nt tra ns a ction, the

8 Inte rve ne rs  a rgue  tha t the  $300,000 be ing s pe nt by the  Dis trict a re  in viola tion of this  cons titutiona l

9 provis ion. The re  is  no dis pute  tha t P WCo is  a  public  s e rvice  corpora tion. And while  the re  is  no

10 a lle ga tion tha t the  Dis tric t ha s  le vie d a  ta x in this  ma tte r, the  Dis tric t's  funding ha s  thus  fa r be e n

l l pre s ume d to ha ve  be e n ra is e d through the  Dis tric t's  powe r to  ta x. The re fore , the  a ppropria te

12 ques tions  a re  1) Does  the  money be ing s upplied by the  Dis trict cons titute  an appropria tion of "public

mone y",

14 public s e rvice  corpora tion?

15

16

17 In 1999, the  S upre me  Court of Arizona  ha d a n occa s ion to cons ide r the  te rm "public mone y"

18 in de c iding Kotie rma n v. Killia n, 193 Ariz. 273, 972 P .2d 606 (1999). The  Court note d tha t no

19 de finition of the  te rm appea red in the  Cons titution or the  Arizona  Revis ed S ta tute s . Having s o noted,

20 the  Court s ta te d tha t "We  mus t the re fore  look to the ir "na tura l, obvious  a nd ordina ry me a ning." Ill a t

21 617, 972 P .2d a t 284, citing County of Apacne  v. Southwes t Lumber Mills , 92 Ariz. 323, 327, 376

22 P.2d 854, 856 (1962).

23 The  Court we nt on to cite  Bla ck's  La w Dictiona ry for its  de finition of "public mone y", which

24 read "[r]evenue  rece ived from federa l, s ta te , and loca l governments  from taxes e tc." Id , a t 618,

25 972 P .2d a t 285, citing bla ck's  La w Dictiona ry 1005 (6th ed. 1990).

26

27

28 19 Id.,Executive Summary.

A. Does The Money Being Supplied Bv The District Constitute An Appropriation Of
"Public Monev"?

6
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Thus, if the  money be ing provided by the  Dis trict has  in fact been ra ised through taxa tion,

then under the  na tura l, obvious and ordinary meaning of the  te rm, the  money be ing invested by the

Dis trict doe s  cons titute  a n a ppropria tion of "public mone y".

4 B. Does The Manner In Which The District's Funds Are To Be Used Constitute
"Aid" To A Public Service Corporation?

5

6

7

8

In 1967, the  Supreme  Court of Arizona , in deciding Community Council v. Jordan, 102 Ariz.

448, 432 P .2d 460 (1967), discussed the  cons titutiona l de finition and applica tion of the  word "a id".

The  Court de fined "a id" a s  used in both Article  2, Section 12, and Article  9, Section 10, s ta ting:

9

1 0

"The  'a id ' p roh ib ite d  in  the  cons titu tion  o f the  s ta te  is ,  in  ou r op in ion ,
a s s is ta nce  in  a ny fo rm wha ts oe ve r wh ich  wou ld  e ncoura ge  o r te nd  to
encourage  the  pre fe rence  of one  re ligion ove r anothe r, or re ligion pe r se  ove r
no re ligion."

11

12 Id. at 454, 432 p.2d at 466.

1 3 In  th e  in s ta n t c a s e ,  "a id " to  P WCo , a s  a  p u b lic  s e rvice  co rp o ra tio n ,  wo u ld  b e  a n y

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

23

24

25

advancement of funding which would encourage  or tend to encourage  the  pre fe rence  of PWCo over

othe r public se rvice  corpora tions .

In the  ins tant ma tte r, Mr. Hardcas tle  has  te s tified tha t PWCo is  not rece iving any money from

the  Dis trict. P WCo doe s  not control the  inve s tme nt funds ." The  mone y is  be ing pla ce d into a n

e scrow fund. The  de cis ions  on spe nding a re  to be  a gre e d upon by P WCo a nd the  Dis trict, a nd the

mone y is  to be  re le a se d from the  fund a ccording to spe cific e scrow ins tructions .21 P WCo a nd the

Dis trict a re  s imply pa rtne rs  in a  bus ine s s  ve nture  by which the  Dis trict's  mone ta ry obliga tions  a ris e

firs t, and PWCo's  obliga tions  come second, or poss ibly not a t a ll.

Even a ssuming, a rguendo, tha t the  funds  provided by the  Dis trict we re  to be  given directly to

PWCo, the re  s till is  no indica tion tha t this  would cons titute  "a id". The  Inte rvene rs  have  not produced

any evidence  which would show how such an a rrangement provides  an advantage  to PWCo over any

othe r public s e rvice  utility.

26

27

28
20 (Tr. at 60 : 8-9).
21 Id.at60: 10-15.

7



111 . IF DATA WERE TO INDICATE THAT THE K-2 WELL WERE CAUSING
NEIGHBORING WELLS TO SUFFER A REDUCTION IN WATER PRODUCTION,
DOES THE COMMISSION HAVE THE AUTHORITY TO STOP PINE WATER
FROM USING THE WELL?

1 The re  a re  two s ce na rios  pos s ible  for the  mone y s pe nt by the  Dis trict. Eithe r the  te s t we ll

2 prove s  ins ufficie nt, in which ca s e  the  Dis trict will own the  te s t we ll. P WCo will not ha ve  a ny cla im

3 of ownership, and the  Dis trict will have  expended the  e scrow funds  for a  we ll the  Dis trict itse lf owns .

4 Under this  scena rio, the re  can be  no a rgument tha t PWCo has  rece ived "a id" in any fa shion.

5 Unde r the  s e cond s ce na rio, the  te s t we ll prove s  s ufficie nt, a nd P WCo is  the n obliga te d to

6 finish drilling a nd the n outfitting the  production we ll, a t which point PWCo is  furthe r obliga te d to file

7 for inclus ion of the  we ll into its  ra te  ba se . Once  the  we ll, or e ve n a  subs ta ntia l portion of the  we ll, is

8 included in ra te  base , PWCo then must begin to pay the  Dis trict for the  cos t of the  te s t we ll, including

9 a  6% inte re s t ra te . Aga in, the re  is  no compe lling a rgume nt tha t this  a rra nge me nt provide s  a ny

10 a dva nta ge  to PWCo ove r a ny othe r public se rvice  corpora tion. The  Dis trict ha s  inve s te d its  mone y,

l l a nd is  going to re ce ive  e ithe r a  te s t we ll a nd the  a ssocia te d da ta , or it will ha ve  its  initia l inve s tme nt

12 re turned with inte re s t. This  transaction is  s imply an inves tment for the  Dis trict.

13 The  only a rgument to be  made  tha t this  a rrangement is  advantageous  to PWCo over anothe r

14 public utility would s ugge s t tha t the  tra ns a ction wa s  offe re d to P WCo, a s  oppos e d to s ome  othe r

15 wa te r provide r. This  a rgume nt, howe ve r, is  fla we d by the  s imple  fa ct tha t mos t of the  Dis trict's

16 me mbe rs  a re  loca te d within P WCo's  ce rtifica te d a re a . P WCo ha s  tha t e xclus ive  right to se rve  the m.

17 Even if the  members  de s ired se rvice  from some  othe r wa te r company, they could not rece ive  it. They

18 mus t ge t the ir s e rvice  from the  Dis trict, or from P WCo. S ince  the  Dis trict ha s  no infra s tructure  with

19 which to provide  se rvice , PWCo is  the  na tura l choice .

20 In the  a bs e nce  of compe tition be twe e n wa te r compa nie s , it is  difficult to  a rgue  tha t the

21 Dis trict's  choice  to transact with PWCo has  provided PWCo with any pre fe rence .

22

23

24
25 Article  15, Section 3 of the  Arizona  Cons titution provides  tha t:

26

27

28

"The  Corpora tion Commis s ion s ha ll ha ve  full powe r to, a nd s ha ll make
a nd e nforce  re a s ona ble  rule s , re gula tions , a nd orde rs  for the  conve nie nce ,
comfort, a nd s a fe ty, a nd the  pre s e rva tion of he a lth, of the  e mploye e s  a nd
pa trons  of [public se rvice ] corpora tions ,"

8



1

2

3

4

5

"Whe n the  commiss ion finds  tha t
prope rtie s  of a  public se rvice  corpora tion ought re a sona bly to be  ma de
promote  the  se curity or convenience o f the  public, the  commis s ion s ha ll
ma ke  a nd s e rve  a n orde r dire cting tha t such cha nge s  be  ma de ." (e mpha s is
added)

changes  in the  exis ting plant or phys ica l
to

If the  K-2 te s t we ll produce s  the  re quis ite  150 rpm, P WCo will be  re quire d to turn the  te s t

6 we ll into a  production we ll, cos ting P WCo a pproxima te ly $1 million. If P WCo wa nts  the  we ll to be

7 pla ce d into  its  ra te  ba s e , it mus t do s o within  the  conte xt of a  ra te  ca s e , which will provide  the

8 Commiss ion a mple  opportunity to e xa mine  both the  tra nsa ction itse lf a nd the  e ffe ct, if a ny, tha t K-2

9 is  ha ving on the  P ine -S tra wbe rry community. If the  Commiss ion conclude s  a t a ny time  tha t the  ne t

10 e ffect of the  K-2 we ll is  nega tive , and tha t changes  in PWCo's  exis ting plant ought rea sonably to be

l l ma de  to promote  the  conve nie nce  of the  public, the  Commis s ion like ly ha s  the  a uthority unde r

12

13 orde r to protect the  public inte re s t. Should the  Commiss ion decide  to orde r PWCo to shut down K-2,

14 it is  like ly to have  the  authority to do so.

15 C O NC LUS IO N

16 Sta ff be lieves  tha t the  applica tion to encumber a sse ts  mee ts  a ll of the  crite ria  of the  re levant

17 s ta tute s . PWCo can a fford to re imburse  the  Dis trict its  inves tment up to and including the  $300,000

18 authorized. The  applica tion should be  approved.

19 The  mone y be ing inve s te d by the  Dis trict, if it inde e d ha s  be e n ra ise d through the  Dis trict's

20 ta xa tion a uthority, would cons titute  a n a ppropria tion of "public mone y" a s  the  te rm ha s  be e n de fine d

21 by the  Arizona  Supreme Court. However, the  te rms of the  agreement be tween PWCo and the  Dis trict

22 by which the  money is  to inves ted, dis tributed, and re turned to the  Dis trict clea rly indica te  tha t PWCo

23 will not re ce ive  a ny a dva nta ge  ove r a ny othe r public s e rvice  corpora tion, whe the r through the

24  Dis tric t's  cho ice  to  con tra c t with  P WCo in  the  firs t p la ce , o r th rough  the  te rms  by which  the

25 tra nsa ction could e ve ntua lly unfold. The re fore , the  tra nsa ction doe s  not cons titute  a n a ppropria tion

26 of public funds  for the  a id of a  public se rvice  corpora tion.

27

28

9



1 The  Commiss ion has  the  authority to orde r public se rvice  corpora tions  to make  modifica tions

2 to the ir infra s tructure  a nd for a  va rie ty of re a sons . In the  e ve nt the  Commiss ion finds  tha t the  use  of

the  K-2 we ll is  a ga ins t public inte re s t or e ve n the  public conve nie nce , the  Commiss ion would ha ve

the  authority to take  whatever action it deems appropria te  to remedy tha t s itua tion.

RES P ECTFULLY S UBMITTED this  15th da y of Fe brua ry, 2008.

3

4

5

6

7

8

9

10

By: &9 - - I 4 . .
Ke vin Torre y
Attorne y, Le g Divi/s ion
Arizona  Co ra t
1200 West ' ington S tree t
P hoe nix, Arizona  85007

l Commiss ion

Origina l and 13 copie s  filed this
l l 15th day of February, 2008 with:

12

1 3

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoe nix, AZ 85007

14
Copies  of the  foregoing were  mailed on the

15 le t da y of Fe brua ry, 2008 to:

1 6

1 7

1 8

Jay L. Shapiro
Pa trick J . Bla ck
Fennemore  Cra ig, PC
3003 North Centra l Avenue , Suite  2600
P hoe nix, Arizona  85012

19

20

21

Willia m P . S ulliva n
Curtis , Goodwin, S ulliva n,
Uda ll & S chwa b, P .L.C.
501 Ea s t Thoma s  Roa d
P hoe nix, Arizona  85012-3205
Attorne ys  for P ine -S tra wbe rry Wa te r Improve me nt Dis tric t

22

23

24

John G. Gliege
Glie ge  La w Office s , P LLC
P.O. BOX 1388
Fla gs ta ff, Arizona  86002-1388
Attorneys  for Inte rvene rs

25
r

26

< 4% £4
27

/ . MQ--
Ashléy Hong Legal Assist9

28
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