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IN THE MATTER OF THE FORMAL DOCKET NO. T-03471A-05-0064
COMPLAINT OF ACCIPITER
COMMUNICATIONS, INC. AGAINST STAFF’S MOTION FOR IN CAMERA

VISTANCIA COMMUNICATIONS, LLC,
SHEA SUNBELT PLEASANT POINT, LL.C INSPECTION OF DOCUMENTS CLAIMED

AND COX ARIZONA TELCOM, LLC TO BE ATTORNEY-CLIENT PRIVILEGED

Administrative Law Judge Dwight Nodes (“Judge Nodes™) issued a procedural order dated
February 6, 2007 in the above captioned matter. Judge Nodes ordered Cox Arizona Telcom, LLC
(“Cox”) to brief the issue of attorney-client privilege that had arisen during discovery and hearings in
this proceeding. Cox redacted and withheld emails, correspondence and possibly other
communications in response to data requests (“DRs”) issued by the Arizona Corporation
Commission’s (“Commission”) Utilities Division Staff (“Staff’). Cox claims that the documents
redacted or withheld are subject to attorney-client privilege. Counsel for Cox has also objected to
cross examination related to the privilege.l Cox is not willing to waive the privilege if it is legally
entitled to the privilege.”

In accordance with the procedural order, Cox filed its brief on February 23, 2007. Staff filed
a reply brief on March 9, 2007. Cox then filed a reply brief on March 21, 2007. Briefing concluded
with Staff’s response brief filed on April 13, 2007. Judge Nodes held oral arguments on May 14,
2007. Prior to the oral arguments, Cox and Staff engaged in settlement negotiations. Even though
offers and counteroffers were exchanged, the parties have not reached an accepiiable settlement.

At the conclusion of oral arguments, Judge Nodes again urged the parties to attempt a

negotiated resolution.® After discussions between counsel for Cox and Staff, it was agreed that the

'R Vol. V (May 14, 2007): 902, 11. 3-15.
2 1d. at 879, line 11 to 880, line 3.
3 1d. at 907, 11. 14-18.
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parties were too far apart to settle the proceeding. Judge Nodes took the issue under advisement and
stayed the proceeding pending his order or a settlement.

Staff respectfully requests that because the parties’ attempts to settle this matter have not been
successful, a ruling on the issue based on the pleadings and oral arguments would now be
appropriate. Because of the apparent sensitivity of this matter to Cox, Staff suggests that Judge
Nodes conduct an in camera inspection of the documents requested by Staff. The requested
documents are listed in Attachment 1. Staff recognizes that if the only facts necessary for a decision
are claims made on the record, an inspection may not be necessary. Judge Nodes stated that the

dispute may be a pure issue of law.*

Nevertheless, an inspection may aid in making a decision.
Therefore, Staff moves for an in camera inspection of the disputed documents.

Note that Cox has not stated whether all of the documents exist.” Cox argues that “if we were
to say whether there were or weren’t any documents, we would arguably be waiving the privilege,
and we can’t do that.”® Cox also argues that providing responsive documents for an in camera
inspection would result in waiver of the privilege.’

Case law does not support the latter argument. Additionally, courts routinely use in camera
inspections to resolve disputes related to claims of attorney-client privilege.® The Arizona Court of
Appeals has recognized that in camera inspections are “protective devices limiting the disclosure of
[privileged or confidential] information.® In United States v. Zolin, 491 U.S. 554, 109 S.Ct. 2619
(1989), the United States Supreme Court held:

[Dlisclosure of allegedly privileged materials to the district court for
purposes of determining the merits of a claim of privilege does not
have the legal effect of terminating the privilege. Indeed, this Court
has approved the practice of requiring parties who seek to avoid
disclosure of documents to make the documents available for in camera
inspection.

*1d. at 909, 11 6-12.
*Id. at 881, 1. 9-14,
S1d
7 Id. at 900, 11. 3-9.
¥ See e.g. Babbitt v. Arnold et. al., 26 Ariz. 333, 336, 548 P.2d 426, 429 (Az.App. 1976). See also Slade v. Schneider
(Arzzona Corporation Commission, real party in interest), 212 Ariz. 176, 182, 129 P.3d 465, 471 (Ariz.App. 2006).
® Catrone v. Miles et. al., 215 Ariz. 446, 160 P.3d 1204, 1214 (Az. App. 2007).
1 Zolin, 491 U.S. at 568-569 (emphasis added; citations omitted).

2




R N N

\O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Based on the above discussion, Staff respectfully requests that Judge Nodes order Cox to
provide all responsive documents for an in camera inspection.

RESPECTFULLY SUBMITTED this 13 day of February, 2008.

Maureen A. Scott, Senior Staff Counsel
Keith A. Layton, Staff Attorney

1200 West Washington Street

Phoenix, Arizona 85007

(602) 542-3402

Original and thirteen (13) coRies
of the foregoing filed this 13
day of February, 2008 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Cotg)ies of the foregoing mailed this
13™ day of February, 2008 to:

William Cleaveland, Esq.

Davis Miles, PLLC

560 West Brown Road, Third Floor
Post Office Box 15070

Mesa, Arizona 85211-3070
Counsel for Accipiter Communications, Inc.

Mark DiNunzio

Cox Arizona Telcom, LLC
1550 West Deer Valley Road
MS: DV3-16, Building C
Phoenix, Arizona 85027

Charles V. Gowder, President
Accipiter Communications, Inc.
2238 Lone Cactus Drive, Suite 100
Phoenix, Arizona 85027
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Michael W. Patten, Esq.

Roshka DeWulf & Patten, P.L.C
One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Counsel for Cox Arizona Telcom

Michael M. Grant, Esq.
Gallagher & Kennedy, PA
2575 East Camelback Road
Phoenix, Arizona 85016-9225
Counsel for Shea and Vistancia
Communications




REDACTED DRI1 pages begin with CO
REDACTED DOJ pages begin with CX

Page Individuals in Email or Other
Date Number

10/22/02 CX11326 |Linda Trickey to Denise. Johnson-Davis.com
10/22/02 1

Count
10/30/02 CX05164 |Tisha Christle
10/30/02 CX08664 [Tisha Christle
10/30/02 CX08665 |Jennifer Hightower to Tisha Christle
10/30/02 CX08745 |Tisha Christle
10/30/02 CX08746 |Tisha Christle
10/30/02 CX09075 |Tisha Christle
10/30/02 CX09076 |Jennifer Hightower to Tisha Christle
10/30/02 7

Count
10/31/02 C01388 Tisha Christle
10/31/02 C01426  |Tisha Christle
10/31/02 C01430  |Tisha Christle
10/31/02 01433 Tisha Christle
10/31/02 CX05167 |Tisha Christle
10/31/02 CX05946 [Tisha Christle
10/31/02 CX05949 |Tisha Christle
10/31/02 CX05953 |Tisha Christle
10/31/02 CX11386 |Tisha Christle
10/31/02 CX11391 |Tisha Christle
10/31/02 CX11396 |Tisha Christle
10/31/02 11

Count
11/01/02 C01429  |Tisha Christle
11/01/02 C01432 Tisha Christle; Linda Trickey
11/01/02 CX05169 |Tisha Christle
11/01/02 CX05945 |Tisha Christle; Linda Trickey
11/01/02 CX05952 |Tisha Christle; Linda Trickey
11/01/02 CX11385 [Tisha Christle
11/01/02 CX11390 ITisha Christle
11/01/02 CX11395 |[Tisha Christle
11/01/02 CX11399 |Tisha Christle
11/01/02 9

Count
11/06/02 C01425 Linda Trickey
11/06/02 C01427 Linda Trickey
11/06/02 C01428 Linda Trickey
11/06/02 C01431 Linda Trickey; Jennifer Hightower
11/06/02 CX05171 |Linda Trickey
11/06/02 CX05172 [Linda Trickey
11/06/02 CX05944 |Linda Trickey to Hightower
11/06/02 CX05948 |Tisha Christle; Linda Trickey
11/06/02 CX05951 [Linda Trickey
11/06/02 CX11382 [Tisha Christel to Jennifer Hightower
11/06/02 CX11383 |Tisha Christel to Jennifer Hightower




11/06/02 CX11384 |Tisha Christle; Linda Trickey
11/06/02 CX11388 |Linda Trickey
11/06/02 CX11389 |Tisha Christle; Linda Trickey
11/06/02 CX11393 |Tisha Christel to Jennifer Hightower
11/06/02 CX11394 |Tisha Christle; Linda Trickey
11/06/02 CX11398 |Tisha Christle; Linda Trickey
11/06/02 17
Count
11/11/02 C01462  |Meeting invitation from Debby Dunn
11/11/02 CX09080 |Tisha Christle
11/11/02 CX11401 |Meeting from Debby Dunn
11/11/02 3
Count
11/12/02 CX05166 |Tisha Christle
11/12/02 1
Count
11/21/02 C01530 Linda Trickey
11/21/02 C01554 Linda Trickey
11/21/02 C01579  |Linda Trickey
11/21/02 C01607 Linda Trickey
11/21/02 C03193 Tisha Christle; Linda Trickey
11/21/02 CX04194 |Linda Trickey
11/21/02 CX04243 |Tisha Christle; Linda Trickey
11/21/02 CX05219 |Linda Trickey
11/21/02 CX05220 |Tisha Christle;, Linda Trickey
11/21/02 CX07544 |Linda Trickey
11/21/02 CX08295 |Tisha Christle; Linda Trickey
11/21/02 CX10929 |Linda Trickey
11/21/02 12
Count
11/22/02 C01634 Linda Trickey to Denise Johnson-Davis
11/22/02 1
Count
12/02/02 CX05187 |Linda Trickey
12/02/02 1
Count
12/09/02 C01644  |Linda Trickey to/from Jennifer Hightower; Tisha Christle to
Jennifer Hightower
12/09/02 C01645 Tisha Christle to Jennifer Hightower
12/09/02 C01646 Tisha Christle to/from Jennifer Hightower
12/09/02 C01647  |Tisha Christle to Jennifer Hightower; Linda Trickey from Jennifer
Hightower
12/09/02 CX05850 |Jennifer Hightower to Linda Trickey; Tisha Christle to Jennifer
Hightower
12/09/02 CX06681 |Jennifer Hightower to Tisha Christle
12/09/02 CX11380 |Tisha Christel to Jennifer Hightower
12/09/02 CX11381 |Tisha Christle
12/09/02 8
Count
01/08/03 C01767 Tisha Christle; included are Linda Trickey, Joe Montel, Joe
Muldoon, Mike Farmer
01/08/03 CX05543 |Tisha Christle; Linda Trickey




01/08/03 2

Count
01/22/03 C01844 Tisha Christle; Linda Trickey
01/22/03 C01851 Tisha Christle; Linda Trickey
01/22/03 CX05852 jTisha Christle; Linda Trickey
01/22/03 CX08885 |Tisha Christle
01/22/03 4

Count
01/28/03 C01845 Tisha Christle; Linda Trickey
01/28/03 C01846  |Tisha Christle; Linda Trickey
01/28/03 C01847  |Tisha Christle; Linda Trickey
01/28/03 C01848  |Tisha Christle; Linda Trickey
01/28/03 CX05938 |Tisha Christle; Linda Trickey
01/28/03 CX05939 |Tisha Christle; Linda Trickey
01/28/03 CX05941 |Tisha Christle; Linda Trickey
01/28/03 CX05942 |Tisha Christle; Linda Trickey
01/28/03 8

Count
01/29/03 C01850 Tisha Christle; Linda Trickey
01/29/03 CX08884 |Tisha Christle; Linda Trickey
01/29/03 2

Count
03/11/03 C01958 Tisha Christle; Linda Trickey
03/11/03 CX05888 |Tisha Christle; Linda Trickey
03/11/03 2

Count
03/12/03 C01953 Tisha Christle; Linda Trickey
03/12/03 C01960 Tisha Christle; Linda Trickey
03/12/03 CX05889 |Tisha Christle; Linda Trickey
03/12/03 CX05897 |Tisha Christle; Linda Trickey
03/12/03 4

Count
03/13/03 C01955 Tisha Christle; Linda Trickey
03/13/03 CX07887 |Tisha Christle; Linda Trickey
03/13/03 2

Count
03/14/03 C01957 Tisha Christle; Linda Trickey
03/14/03 C01959 Tisha Christle; Linda Trickey
03/14/03 CX05887 |Tisha Christle; Linda Trickey
03/14/03 CX05896 |Tisha Christle; Linda Trickey
03/14/03 4

Count
03/17/03 CX05956 |Linda Trickey to Tisha Christle
03/17/03 CX07175 |Tisha Christle to Linda Trickey
03/17/03 2

Count
03/18/03 CX04551 |Linda Trickey
03/18/03 CX05072 |Linda Trickey
03/18/03 CX05106 |Linda Trickey
03/18/03 CX05108 |Linda Trickey
03/18/03 CX05110 [Linda Trickey
03/18/03 CX09078 |Linda Trickey




03/18/03 6

Count
03/31/03 CX05501 |Tisha Christle & Linda Trickey
03/31/03 CX07177 |Tisha Christle to Linda Trickey
03/31/03 2

Count
04/06/03 02094 Tisha Christle; Linda Trickey
04/06/03 CX08770 |Tisha Christle; Linda Trickey
04/06/03 2

Count
05/29/03 CX05631 |Linda Trickey to Denise.Johnson-Davis.com
05/29/03 1

Count
08/15/03 CX06952 |Tisha Christle
08/15/03 CX07236 | Tisha Christle
08/15/03 2

Count
08/27/03 CX06951 |Tisha Christle; Linda Trickey
08/27/03 1

Count
09/23/03 CX05488 |Tisha Christle to Linda Trickey
09/23/03 1

Count
10/03/03 C02266  |Tisha Christle
10/03/03 CX05900 [Tisha Christle
10/03/03 2

Count
10/09/03 CX05881 |Tisha Christle; Linda Trickey
10/09/03 1

Count
10/10/03 CX07181 |Tisha Christle to Linda Trickey
10/10/03 1

Count
10/22/03 02260  |Tisha Christle; Linda Trickey
10/22/03 C02261 Tisha Christle; Linda Trickey
10/22/03 02263 Tisha Christle; Linda Trickey
10/22/03 C02264 Tisha Christle; Linda Trickey
10/22/03 CX05629 |Tisha Christle; Linda Trickey
10/22/03 CX06677 |Tisha Christle; Linda Trickey
10/22/03 CX06679 |Tisha Christle; Linda Trickey
10/22/03 CX07284 |Tisha Christle; Linda Trickey
10/22/03 CX07286 |Tisha Christle; Linda Trickey
10/22/03 9

Count
10/23/03 C02265 Tisha Christle; Linda Trickey
10/23/03 CX05899 [Linda Trickey
10/23/03 2

Count
10/24/03 CX05045 |Tisha Christle; Linda Trickey
10/24/03 1

Count
10/29/03 02267 Tisha Christle; Linda Trickey




10/29/03 CX11135 |Tisha Christle; Linda Trickey
10/29/03 2

Count
12/01/03 C02275 Tisha Christle; Linda Trickey
12/01/03 CX05043 |Tisha Christle; Linda Trickey
12/01/03 CX05765 |Tisha Christle; Linda Trickey
12/01/03 CX06656 |Tisha Christle; Linda Trickey
12/01/03 4

Count
03/02/04 C02289 Tisha Christle; Linda Trickey
03/02/04 CX05575 |Tisha Christle; Linda Trickey
03/02/04 2

Count
03/18/04 C02291 Tisha Christle; Linda Trickey
03/18/04 CX05602 |Tisha Christle; Linda Trickey
03/18/04 2

Count
02/08/05 C02308 Tisha Christle; Linda Trickey
02/08/05 CX06268 |Tisha Christle; Linda Trickey
02/08/05 2

Count
02/14/05 CX11061 |Mark DiNunzio to Cox Leadership
02/14/05 1

Count

Grand 145

Count




