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IN THE MATTER OF THE FORMAL
COMPLAINT OF ACCIPITER
COMMUNICATIONS, INC. AGAINST
VISTANCIA COMMUNICATIONS, LLC,
SHEA SUNBELT PLEASANT POINT, LLC
AND COX ARIZONA TELCOM, LLC

STAFF'S MOTION FOR IN CAMERA
INSPECTION OF DOCUMENTS CLAIMED
TO BE ATTORNEY-CLIENT PRIVILEGED
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Administrative Law Judge Dwight Nodes ("Judge Nodes") issued a procedural order dated

February 6, 2007 in the above captioned matter. Judge Nodes ordered Cox Arizona Telkom, LLC

("Cox") to brief the issue of attorney-client privilege that had arisen during discovery and hearings in

this proceeding. Cox  r eda c t ed a nd withheld ema i ls ,  cor r espondence a nd poss ib ly other
15

16
communica t ions  in r esponse to da ta  r eques t s  ("DRs")  is sued by the Ar izona  Cor por a t ion

Commission's ("Commission") Utilities Division Staff ("Staff'). Cox claims that the documents
17
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26

redacted or withheld are subject to attorney-client privilege. Counsel for Cox has also objected to

cross examination related to the privilege.. Cox is not willing to waive the privilege if it is legally

entitled to the privilege

In accordance with the procedural order, Cox filed its brief on February 23, 2007. Staff tiled

a reply brief on March 9, 2007. Cox then tiled a reply brief on March 21, 2007. Briefing concluded

with Staffs response brief filed on April 13, 2007. Judge Nodes held oral arguments on May 14,

2007. Prior to the oral arguments, Cox and Staff engaged in settlement negotiations. Even though

offers and counteroffers were exchanged, the parties have not reached an acceptable settlement.

At the conclusion of oral arguments,  Judge Nodes again urged the par t ies to a t tempt a

negotiated resolution.3 After discussions between counsel for Cox and Staff, it was agreed that the
27

28 1 TR Vol. V (May 14, 2007): 902, 11. 3-15.
2 Id. at 879, line 11 to 880, line 3.
3 Id. at 907, 11. 14-18.
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parties  were  too fa r apart to se ttle  the  proceeding, Judge  Nodes  took the  issue  under advisement and

stayed the  proceeding pending his  order or a  se ttlement.

Staff respectfully requests  tha t because  the  parties ' a ttempts  to se ttle  this  matter have  not been

s ucce s s fu l, a  ru ling  on  the  is s ue  ba s e d  on  the  p le a dings  a nd  ora l a rgume nts  would  now be

a ppropria te . Be ca us e  of the  a ppa re nt s e ns itivity of this  ma tte r to Cox, S ta ff s ugge s ts  tha t J udge

Node s  conduct a n in  ca me ra ins pe ction of the  docume nts  re que s te d by S ta ff. The  reques ted

documents  a re  lis ted in Attachment 1. S ta ff recognizes  tha t if the  only facts  necessa ry for a  decis ion

a re  cla ims  ma de  on the  re cord, a n inspe ction ma y not be  ne ce s sa ry. Judge  Node s  s ta te d tha t the

dis pute  ma y be  a  pure  is s ue  of la w.4 Ne ve rthe le s s , a n ins pe ction ma y a id in ma king a  de cis ion.

Therefore , S taff moves for a n in ca me ra inspection of the  disputed documents .

Note  tha t Cox has  not s ta ted whe the r a ll of the  documents  exis t.5 Cox a rgues  tha t "if we  were

to s a y whe the r the re  we re  or we re n't a ny docume nts , we  would a rgua bly be  wa iving the  privile ge ,

a nd we  ca n't do tha t."6 Cox a ls o a rgue s  tha t providing re s pons ive  docume nts  for a n in ca me ra

inspection would re sult in wa ive r of the  privilege .7

Ca se  la w doe s  not support the  la tte r a rgume nt. Additiona lly, courts  routine ly use  in ca me ra

inspe ctions  to re solve  dispute s  re la te d to cla ims  of a ttorne y-clie nt privile ge .8 The  Arizona  Court of

Appeals  has  recognized tha t in ca me ra inspe ctions  a re  "prote ctive  de vice s  limiting the  disclosure  of

[privile ge d or confide ntia l] informa tion."9 In United Sta tes v. Zolin , 491 U.S . 554, 109 S .ct. 2619

(1989), the  United Sta tes  Supreme Court he ld:
20

2 1

22

23

[D]is clos ure  of a lle ge dly privile ge d ma te ria ls  to the  dis trict court for
purpos e s  of de te rmining the  me rits  of a  cla im of privile ge does no t
have  the  lega l e ffec t of te rmina ting  the  privilege . Indeed, this  Court
ha s  a pprove d  the  pra ctice  of re quiring  pa rtie s  who s e e k to  a void
disclosure  oaf documents to make the  documents available  for in camera
inspe ction.

24

25 4 ld. at 909, 11. 6-12.
51d at 881, 11. 9-14.

26 6 14
7 Id. at 900, 11. 3-9.

27 8 See e.g. Babbitt v. Arnold et. al., 26 Ariz. 333, 336, 548 P.2d 426, 429 (Az.App. 1976). See alsoSlade v. Schneider
(Arizona Corporation Commission, realparly in interest, 212 Ariz. 176, 182, 129 P.3d465, 471 (Ariz.App. 2006).
9 Catrone v. Miles et. al., 215 Ariz. 446, 160 P.3d 1204, 1214 (Az,App. 2007).
10Zolin, 491 U.S. at 568-569 (emphasis added, citations omitted).
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1 Ba s e d on the  a bove  dis cus s ion, S ta ff re s pe c tfully re que s ts  tha t J udge  Node s  orde r COX to

2 provide  a ll re s pons ive  docume nts  for a n in ca me ra ins pe ction.

3 RES P ECTFULLY S UBMITTED th is  13"' da y of Fe brua ry, 2008.
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Maureen A. Scott, Senior S ta ff Counse l
Ke ith A. La yton, S ta ff Attorne y
1200 West Washington Street
Phoenix, Arizona  85007
(602) 542-3402
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12 Origina l and thirteen (13) copies
of the  foregoing filed this  13
day of Februa ry, 2008 with:

15

Docke t Control
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  85007

16
Colonies of the foregoing mailed this

17 13 da y of Fe brua ry, 2008 to:
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William Cleave land, Esq.
Da vis  Mile s , P LLC
560 West Brown Road, Third Floor
Pos t Office  Box 15070
Mesa , Arizona  85211-3070
Counse l for Accipite r Communica tions , Inc.
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Ma rk DiNunzio
Cox Arizona  Te lkom, LLC
1550 West Deer Va lley Road
MS : DV3-16, Building C
Phoenix, Arizona  85027

25
Cha rle s  V. Gowde r, P re s ide nt

26 Accipite r Communica tions , Inc .
2238 Lone  Ca ctus  Drive , S uite  100
P hoe nix, Arizona  8502727

28

3



v

Michae l W. Pa tten, Esq.
Roshka  DeWulf & Pa tten, P .L.C
One  Arizona  Cente r
400 East Van Buren Stree t, Suite  800
Phoenix, Arizona  85004
Counse l for Cox Arizona  Te lcom
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5 Micha e l M. Gra nt, Es q.
Ga lla ghe r & Ke nne dy, P A
2575 Ea s t Ca me lba ck Roa d

7 P hoe nix, Arizona  85016-9225
Couns e l for S he a  a nd Vis ta ncia
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10/22/02 CX11326 Linda  Tricker to Denise. Johnson-Davis .com

10/22/02
Count

1

10/30/02 CX05164 Tisha  Chris tle

10/30/02 CX08664 Tisha  Chris tly

10/30/02 CX08665 Jennifer Hightower to Tisha  Chris tle

10/30/02 CX08745 Tisha  Chris tly
10/30/02 CX08746 Tisha  Chris tly

10/30/02 CX09075 Tisha  Chris tle

10/30/02 CX09076 Jennifer Hightower to Tisha  Chris tly

10/30/02
Count

7

10/31/02 C01388 Tisha  Chris tly

10/31/02 C01426 Tisha  Chris tie

10/31/02 C01430 Tisha  Chris tly

10/31/02 C01433 Tisha  Chris tly

10/31/02 CX05167 Tisha  Chris tie

10/31/02 CX05946 Tisha  Chris tie

10/31/02 CX05949 Tisha  Chris tly

10/31/02 CX05953 Tisha  Chris tly
10/31/02 CX11386 Tisha  Chris tly

10/31/02 CX11391 Tisha  Chris tle

10/31/02 CX11396 Tisha  Chris tly

10/31/02
Count

1 1

11/01/02 C01429 Tisha  Chris tle

11/01/02 C01432 Tis ha  Chris tly; Linda  Trickey

11/01/02 CX05169 Tisha  Chris tie

11/01/02 CX05945 Tis ha  Chris tle ; Linda  Tricker

11/01/02 CX05952 Tis ha  Chris tle ; Linda  Tricker

11/01/02 CX11385 Tisha  Chris tly

11/01/02 CX11390 Tisha  Chris tly

11/01/02 CX11395 Tisha  Chris tly

11/01/02 CX11399 Tisha  Chris tly

11/01/02
Co u n t

9

11/06/02 C01425 Linda  Trickey

11/06/02 C01427 Linda  Tricke r

11/06/02 C01-428 Linda  Tricke r

11/06/02 C01431 Linda  Trickey, J ennifer Hightower

11/06/02 CX05171 Linda  Tricke r

11/06/02 CX05172 Linda  Tricke r

11/06/02 CX05944 Linda  Trickey to Hightower

11/06/02 CX05948 Tis ha  Chris tle ; Linda  Tricker

11/06/02 CX05951 Linda  Trickey

11/06/02 CX11382 Tisha  Chris tel to J ennifer Hightower

11/06/02 CX11383 Tisha  Chris tel to J ennifer Hightower

O
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11/06/02 CX11384 Tis ha  Ca s tle ; Linda  Trickey
11/06/02 CX11388 Linda  Tricke r
11/06/02 CX11389 Tis ha  Chris tly; Linda  Trickey
11/06/02 CX11393 Tisha  Chris tel to Jennifer Hightower
11/06/02 CX11394 Tis ha  Chris tly; Linda  Tricker
11/06/02 CX11398 Tis ha  Chris tie ; Linda  Trickey
11/06/02
Count

17

11/11/02 C01462 Meeting invita tion from Debby Dunn
11/11/02 CX09080 Tisha  Chris tle
11/11/02 CX11401 Meeting from Debby Dunn
11/11/02
Co u n t

3

11/12/02 CX05166 Tisha  Chris tly
11/12/02
Co u n t

1

11/21/02 C01530 Linda  Trickey
11/21/02 C01554 Linda  Trickey
11/21/02 C01579 Linda  Tricke r
11/21/02 C01607 Linda  Tricke r
11/21/02 C03193 Tis ha  Chris tle ; Linda  Tricker
11/21/02 CX04194 Linda  Trickey
11/21/02 CX04243 Tis ha  Chris tle ; Linda  Tricker
11/21/02 CX05219 Linda  Tricke r
11/21/02 CX05220 Tis ha  Chris tle ; Linda  Tricker
11/21/02 CX07544 Linda  Tricke r
11/21/02 CX08295 Tis ha  Chris tie ; Linda  Trickey
11/21/02 CX10929 Linda  Trickey
11/21/02

Count
12

11/22/02 C01634 Linda  Trickey to Denise Johnson-Davis
11/22/02
Count

1

12/02/02 CX05187 Linda  Tricke r
12/02/02
Count

1

12/09/02 C01644 Linda  Tricker to/from J ennifer Hightower; Tis ha  Chris tly to
J ennifer Hightower

12/09/02 C01645 Tisha  Chris tle to Jennifer Hightower
12/09/02 C01646 Tisha  Chris tly to/from Jennifer Hightower
12/09/02 C01647 Tis ha  Chris tle  to J ennifer Hightower; Linda  Trickey from J ennifer

Hightower
12/09/02 CX05850 J ennifer Hightower to Linda  Tricker, Tis ha  Chris tly to J ennifer

Hightowe r
12/09/02 CX0668 l Jennifer Hightower to Tisha  Chris tly
12/09/02 CX11380 Tisha  Chris tel to J ennifer Hightower
12/09/02 CX11381 Tisha  Chris tly
12/09/02
Count

8

01/08/03 C01767 Tisha  Chris tle, included a re Linda  Trickey, Joe Morta l, Joe
Muldoon, Mike  Fa rmer

01/08/03 CX05543 Tis ha  Chris tle ; Linda  Trickey



01/08/03
Count

2

01/22/03 C01844 Tis ha  Chris tie ; Linda  Tricker
01/22/03 C01851 Tis ha  Chris tie ; Linda  Trickey
01/22/03 CX05852 Tis ha  Chris tie ; Linda  Tricker
01/22/03 CX08885 Tisha  Chris tly
01/22/03
Count

4

01/28/03 C01845 Tis ha  Chris tly; Linda  Tricker
01/28/03 C01846 Tis ha  Chris tly; Linda  Trickey
01/28/03 C01847 Tis ha  Chris tly; Linda  Tricker
01/28/03 C01848 Tis ha  Chris tly; Linda  Tricker
01/28/03 CX05938 Tis ha  Chris tie ; Linda  Tricker
01/28/03 CX05939 Tisha  Chris tleg Linda  Trickey
01/28/03 CX05941 Tis ha  Chris tie ; Linda  Trickey
01/28/03 CX05942 Tisha  Chris tleg Linda  Trickey
01/28/03
Count

8

01/29/03 C01850 Tis ha  Chris tle ; Linda  Tricker
01/29/03 CX08884 Tis ha  Chris tie ; Linda  Tricker
01/29/03
Count

2

03/11/03 C01958 Tis ha  Chris tie ; Linda  Tricker
03/11/03 CX05888 Tis ha  Chris tle ; Linda  Tricker
03/11/03
Count

2

03/12/03 C01953 Tis ha  Chris tly; Linda  Trickey
03/12/03 C01960 Tis ha  Chris tly; Linda  Trickey
03/12/03 CX05889 Tis ha  Chris tle ; Linda  Tricker
03/12/03 CX05897 Tis ha  Chris tie ; Linda  Tricker
03/12/03
Count

4

03/13/03 C01955 Tis ha  Chris tle ; Linda  Trickey
03/13/03 CX07887 Tisha  Chris tleg Linda  Tricker
03/13/03
Count

2

03/14/03 C01957 Tis ha  Chris tly; Linda  Tricker
03/14/03 C01959 Tis ha  Chris tly; Linda  Tricker
03/14/03 CX05887 Tis ha  Chris tly; Linda  Tricker
03/14/03 CX05896 Tis ha  Chris tie ; Linda  Tricker
03/14/03
Count

4

03/17/03 CX05956 Linda  Trickey to Tis ha  Chris tie
03/17/03 CX07175 Tis ha  Chris tle  to Linda  Tricker
03/17/03
Count

2

03/18/03 CX04551 Linda  Tricke r
03/18/03 CX05072 Linda  Trickey
03/18/03 CX05106 Linda  Trickey
03/18/03 CX05108 Linda  Trickey
03/18/03 CX05110 Linda  Tricke r

03/18/03 CX09078 Linda  Tricke r
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03/18/03
Count

6

03/31/03 CX05501 Tisha  Churis tle & Linda  Tricker
03/31/03 CX07177 Tis ha  Chris tie  to Linda  Tricker
03/31/03
Count

2

04/06/03 C02094 Tis ha  Chris tle ; Linda  Tricker
04/06/03 CX08770 Tisha  Cluris tle; Linda  Tricker
04/06/03
Count

2

05/29/03 CX05631 Linda  Trickey to Denise.Johnson-Davis .com
05/29/03
Count

1

08/15/03 CX06952 Tisha  Chris tly
08/15/03 CX07236 Tisha  Chris tly
08/15/03
Count

2

08/27/03 CX06951 Tis ha  Chris tle ; Linda  Tricker
08/27/03
Count

1

09/23/03 CX05488 Tis ha  Chris tly to Linda  Tricker
09/23/03
Count

1

10/03/03 C02266 Tisha  Chris tle
10/03/03 CX05900 Tisha  Chris tle
10/03/03
Count

2

10/09/03 CX05881 Tis ha  Chris tly; Linda  Tricker
10/09/03
Count

1

10/10/03 CX07181 Tis ha  Chris tie  to Linda  Trickey
10/10/03
Count

1

10/22/03 C02260 Tis ha  Chris tly; Linda  Trickey
10/22/03 C02261 Tis ha  Chris tle ; Linda  Tricker
10/22/03 C02263 Tis ha  Chris tly; Linda  Trickey
10/22/03 C02264 Tis ha  Chris tly; Linda  Trickey
10/22/03 CX05629 Tis ha  Chris tie ; Linda  Tricker
10/22/03 CX06677 Tis ha  Chris tie ; Linda  Tricker
10/22/03 CX06679 Tis ha  Chris tle ; Linda  Trickey

10/22/03 CX07284 Tis ha  Chris tle ; Linda  Trickey

10/22/03 CX07286 Tis ha  Chris tly; Linda  Tricker

10/22/03
Count

9

10/23/03 C02265 Tis ha  Chris tly; Linda  Tricker

10/23/03 CX05899 Linda  Tricke r

10/23/03
Count

2

10/24/03 CX05045 Tis ha  Chris tly; Linda  Tricker

10/24/03
Count

1

10/29/03 C02267 Tis ha  Chris tly; Linda  Tricker

IIII
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10/29/03 CX11135 Tis ha  Chris tly; Linda  Trickey
10/29/03
Count

2

12/01/03 C02275 Tis ha  Chris tly; Linda  Trickey
12/01/03 CX05043 Tis ha  Chris tly; Linda  Trickey
12/01/03 CX05765 Tis ha  Chris tly; Linda  Trickey
12/01/03 CX06656 Tis ha  Chris tie ; Linda  Trickey
12/01/03
Count

4

03/02/04 C02289 Tisha  Chris tleg Linda  Trickey
03/02/04 CX05575 Tis ha  Chris tly; Linda  Trickey
03/02/04
Count

2

03/18/04 C02291 Tis ha  Chris tie ; Linda  Trickey
03/18/04 CX05602 Tis ha  Chris tly; Linda  Trickey
03/18/04
Count

2

02/08/05 C02308 Tis ha  Chris tly; Linda  Tricker
02/08/05 CX06268 Tisha  Chris tleg Linda  Tricker
02/08/05
Count

2

02/14/05 CX11061 Ma rk DiNunzio to Cox Lea ders hip
02/14/05
Count

1

I I I
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