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FIRS T S WING GOLF, LLC,
Compla inant, DOCKET NO. WS -02987A-08-0049
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8 J OHNS ON UTILITIES , LLC,
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1 0

J ohns on Utilitie s , LLC ("J ohns on" or the  "Compa ny"), by a nd through unde rs igne d
11

couns e l, he re by file s  it's  Ans we r a nd Counte rcla im to Cornpla ina nt's  Ame nde d Forma l
1 2

Compla in t o f Fe b rua ry 5 ,  2008 , (the  "Compla in t") a nd  a dmits ,  de n ie s ,  a lle ge s  a nd
13

counte rcla ims  a s  follows:
1 4

The  Compa ny a dmits  the  re p re s e n ta tions  s e t fo rth  in  P a ra gra ph  A o f the
1 5

Compla int, but de nie s  Compla ina nt's  inte rpre ta tion of the  Utility S e rvice s  Agre e me nt (the

Agreement") as  la te r presented by Compla inant. The  opera tive  paragraph reads  in pertinent

pa rt a s  follows

Utility he reby grants  Holdings  and its  successors  and a ss igns  the  right to
purcha se  the  firs t e fflue nt ge ne ra te d by Utility's  tre a tme nt of wa s te wa te r
colle cte d within the  ge ogra phic a re a  cove re d by the  Utility's  Ce rtifica te
or Excha nge  Wa te r (a s  he re ina fte r de fine d), in a n a mount re quire d to
irriga te  the  J ohns on  Ra nch  Go lf Cours e s ." (P a ra g ra ph  9 (a ) o f the
Agreement)

The  Compa ny a lle ge s  tha t the  "right" obta ine d by Compla ina nt unde r tha t provis ion is

the  right to re ce ive  irriga tion s e rvice for its  golf cours e s , a  s e rvice  not a va ila ble  to ma ny
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1 pote ntia l la rge  turf irriga tion cus tome rs  in Arizona . It is  not the  right to de ma nd a  s pe cific

2 source of wa te r, which would, or could, be  a  de re liction of the  Company's  obliga tion to mos t

3 e ffe ctive ly a nd e fficie ntly ope ra te  its  wa te r a nd/or wa s te wa te r utility pla nt a nd a s se ts . The

4 Company has  de live red e ffluent to the  Compla inant when it became  ava ilable . Effluent was

5 not phys ica lly a va ila ble  to Compla ina nt in 2005 a s  a lle ge d. The  Compa ny furthe r a lle ge s

6 th a t th e  Co mmis s io n  h a s  ju ris d ic tio n  to  p re s c rib e  o n ly th e  fo rm o f p u b lic  s e rvic e

7 corpora tions ' contra cts , a s  oppos e d to the  conte nt, purs ua nt to the  Arizona  Cons titution

8 A11ic1e 15, Section 3.

9 As  to the  a lle ga tions  in P a ra gra ph VIA of the  Complia nt, the  Compa ny a dmits

1 0 having produced e ffluent s ince  2005, but a lleges  e ffluent was  not ava ilable  in the  a rea  of the

11 Compla ina nt's  prope rty a t tha t time . The  Compa ny a dmits  tha t its  ta riffe d ra te  for e fflue nt

1 2 se rvice  is  $0.62 pe r thousa nd ga llons  The  Compa ny de nie s  the  Compla ina nt's  right to firs t

e ffluent gene ra ted, or for tha t ma tte r, any e ffluent gene ra ted by the  Company, a s  more  fully

discusse d be low. The  Compa ny furthe r a dmits  ha ving de live re d CAP wa te r to Compla ina nt

unde r ta riffe d  ra te  o f $0 .83  pe r thous a nd  ga llons . Howe ve r, the  Compa ny de nie s

overcharging the  Compla inant by any amount for any de live red wa te r, and furthe r denies  the

accuracy and re levance  of Exhibit B to the  Compla int

The  Compa ny de nie s  the  re fusa l of de live ry of monthly bills  to Compla ina nt, but

a lleges  tha t the  bills  for Compla inant's  golf course  consumption were  submitted to The  Club

a t Oa s is , L.L.C. ("Oa s is ") fo r pa yme nt. Oa s is  ha d conte mpla te d a n a gre e me nt with

Compla ina nt to pa y a  give n a mount of golf cours e  wa te r cos ts  for Compla ina nt a s  pa rtia l

cons ide ra tion for Compla ina nt's  ma na ging a  golf cours e  owne d by Oa s is . More ove r, the

conte mpla te d a gre e me nt wa s  ne ve r s igne d be ca us e  Compla ina nt could not pe rform its
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1 contempla ted dutie s . This  is  a  sepa ra te  unregula ted agreement, an agreement to which the

2 Company was not even proposed to be  a  party, and which will be  further discussed be low.

3 Pe rta ining to Pa ra gra ph III of the  Complia nt, the  Compa ny a gre e s  tha t it ha s  the

4 option to de live r non-pota ble  wa te r to the  Compla ina nt unde r the  Agre e me nt a s  se t forth in

5 Paragraph 9(0) of the  Agreement as  follows:

6 "Utility re s e rve s  the  right to de live r the  qua ntitie s  of wa te r tha t Holdings
e le cts  to purcha se  pursua nt to P a ra gra ph 9(a ) from a ny of the  following
s ource s : (i) e fflue nt from a ny wa s te wa te r tre a tme nt pla nt of Utility, (ii)
a ny s urfa ce  wa te r a va ila ble  to Utility, or (iii) groundwa te r (the  fore going
ite ms  (i), (ii), a nd (iii) be ing he re ina fte r re fe rre d to a s  "Excha nge  Wa te r")
E le c tion  o f s uch  s ou rce s  s ha ll be  a t the  s o le  d is c re tion  o f Utility
(emphasis added)

The  Company a lleges  tha t the  above  emphas ized provis ion clea rly grants  the  Company

the sole d is cre tion  o f p rovid ing  the  go lf cours e  wa te r de live ry from a ny s ource , no t

conditioned on ava ilability, the  lowes t ra te , or any othe r pre fe rence  of the  Compla inant. The

Compa ny de nie s  tha t the  ta riffe d ra te s  for "surfa ce  wa te r" or "groundwa te r" a re  $0.62 pe r

thousa nd ga llons , but a lle ge s  tha t those  a re  s e pa ra te  a nd dis tinct s e rvice s  offe re d by the

Compa ny which a re  s pe cifica lly a uthorize d a t diffe re nt ra te s  s e t by the  Commis s ion. The

Compa ny furthe r de nie s  tha t it ca n provide  s e rvice  to Compla ina nt in a ccorda nce  with the

Agre e me nt utilizing only one  me te r. The  Compa ny a lle ge s  tha t the  diffe re nt s e rvice s  a nd

sources  of wa te r, i.e . e ffluent, surface  wa te r (CAP wate r) and groundwate r, each with dis tinct

ra te s , mus t be  me a s ure d through diffe re nt me te rs . The  Compa ny furthe r a lle ge s  tha t the

sys tems. The  Company furthe r a lleges  tha t those  diffe rent me te rs  a re  necessa ry not only for

b illing  purpos e s , bu t a ls o  for good  u tility ope ra tions  a nd  re porting  of d iffe re n t wa te r

qua ntitie s  to va rious  othe r re gula tory a ge ncie s . The  Compa ny a lle ge s  tha t for diffe re nt
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1 me te rs  a nd d iffe re nt me te r s ize s , the  Comlnis s ion 's  Ta riffs  re quire  cha rging  only the

2 approved Monthly Minimums associa ted with each specific me te r.

3 Th e  C o mp a n y d e n ie s  a rb itra rily re p la c in g  a n y o f th e  me te rs  u s e d  to  p ro vid e

4 Corrlpla inant's  se rvice , but a lleges  tha t Compla inant's  wa te r demands, both on a  monthly and

ins ta nta ne ous  ba s is  a nd the  point(s ) of de live ry dicta te  the  a ppropria te  numbe r a nd s ize  of

me te rs  for the  va rious  se rvices . The  exis ting three -inch me te r tha t had been ins ta lled for the

e fflue nt de live ry s ys te m wa s  ca us ing ope ra tiona l bre a kdowns  in the  Compa ny's  de live ry

s ys te m. Ins pe ction of the  e fflue nt me te r on the  Compla ina nt's  s e rvice  re ve a le d tha t a n

a dditiona l re s triction ha d be e n ille ga lly ins ta lle d in the  de live ry sys te m. The  re s triction wa s

removed and the  me te r was  replaced for ope ra tiona l rea sons  and ove ra ll sys tem and public

s a fe ty. The  e xis ting me te rs  a re  now the  a ppropria te ly s ize d me te rs  for the  Compla ina nt

reques ted se rvices . The  Compa ny furthe r de nie s  cha rging Compla ina nt a ny Monthly

Minimum not a ssocia ted with, and authorized for, the  appropria te ly s ized mete r

The  Compa ny de nie s  a ll a lle ga tions  in  P a ra gra ph III of the  Compla in t. The

Compa ny a lle ge s  tha t the  re fe re nce d a gre e me nt ha s  nothing to do with provis ion of utility

s e rvice  by the  Compa ny, but only who will pa y for the  s e rvice s  provide d to Compla ina nt

unde r a  sepa ra te  unregula ted agreement. The  Company a lleges  tha t the  Compla inant is  the

customer of record on each of the  subject accounts , and as  such is  responsible  for payment of

the  a ccount, notwiths ta nding a ny othe r contra ctua l a rra nge me nt it ma y ha ve  with a  third

pa rty for payment of the  account. The re fore , it is  re spectfully submitted tha t the  Commiss ion

has  no jurisdiction ove r any provis ion of tha t agreement or Compla inant's  is sues  with a  third

party in tha t regard
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1 The  Compa ny de nie s  tha t it ove rcha rge d Compla ina nt for a ny ta xe s  a s socia te d

2 with service  provided as  a lleged in Paragraphs DID and DIE of the  Compla int, and a lleges tha t

3 it cha rge d  on ly thos e  ta xe s  a u thorize d  by the  Commis s ion 's  a pprove d  ta riffs  fo r the

4 Compa ny. The  Compa ny a lle ge s  tha t the  "S upe r Fund Ta x" is  a  re gula tory ta x impose d on

5

6 assurance  revolving fund. This  is  re cove ra ble  unde r the  spe cific Compa ny Ta riff which, of

7 cours e , is  con tro lling  ove r the  ge ne ra l Rule , a nd  a dd itiona lly a u thorize s  re cove ry of

8
64 .re gula tory or othe r ta xe s  a nd a sse ssme nts ..." It ma ke s  no re fe re nce  to "re ve nue s". The

9 Company further a lleges  tha t the  phrase  re fe rencing revenues  cited by Compla inant modifies

1 0 only "or othe r impos itions ", not the  lis te d "privile ge , s a le s , or use  ta xe s ". The  GRD Ta x is :

11

1 2 fluctua ting ra te , (3) impos e d on the  utilitie s ' groundwa te r withdra wa ls , (i.e ., the  utilitie s '

purchases, (4) tha t re quire d a n a nnua l re -computa tion to de te rmine  the  a pplica ble  ra te , (5)

with potentia lly mis -ma tching purchases  and sa le s , (6) and required a  "true -up" mechanism

The  Supe r Fund Tax, on the  othe r hand, is  a  se t s ta tutory ra te  levied on "wa te r de live red to

cus tome rs", (i.e ., the  utilitie s ' sales), and has  none  of the  above  infirmities

As to Paragraph HF, the  Company denies  tha t it has  not read a ll meters  for se rvice

to the  Compla inant in accordance  with the  Commiss ion's  requirements  in tha t regard

The  Compa ny de nie s  a ny billing irre gula ritie s  a s  sugge s te d in P a ra gra ph FIG of

the  Compla int, a nd a lle ge s  tha t it ha s  bille d pa s t due  a nd la te  cha rge s  cons is te nt with the

a ccounts ' pe rforma nce  (or non-pe rforma nce ) a nd ta riffe d cha rge s . Any e rrors  ha ve  be e n

duly a nd time ly corre cte d. The  Compa ny a dmits  tha t for s ome  ine xplica ble  re a s on, one
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1 account of Compla inant's  was  billed for approximate ly three  months  a t the  S tandpipe  Ra te  of

2 $3.75 per thousand ga llons . Tha t e rror has  been corrected in the  billing program.

3 The  Compa ny de nie s  the  cus tome r s e rvice  ra is e d  in  P a ra gra ph  HH of the

4 Complaint has been substandard, but admits that there  have been heated discussions between

5 principa ls  re ga rd ing  the  con tra c t d is pu te  pe rta in ing  to  the  go lf cours e  ma na ge me nt

6 agreement.

7 The  Company denies  the  a llega tions  of Paragraph III of the  Compla int and a lleges

8 tha t it de live red only the  quantitie s  of e ffluent tha t Compla int reques ted.

9 10. The  Compa ny de nie s  a ny e xtortion  or vio la tion  of Commis s ion  re gula tions

10 a lle ge d in P a ra gra ph IU, a nd a lle ge s  tha t a ll s e rvice  dis continua nce s  ha ve  be e n ca us e d by

11 Compla ina nt's  fa ilure  to  pa y utility s e rvice  invoice s  in  a  time ly ma nne r, prompting the

12 Company to give  notice  and turn off se rvices  in accordance  with the  Commiss ion's  Rules .

11. The  Company admits  the  jurisdiction of the  Commiss ion a s  to se tting ra te s  a s  se t

forth in Compla int P a ra gra ph HK, but a lle ge s  tha t it ha s  the  right to fully purs ue  its  le ga l

remedies  to collect money owed to it for se rvices  rendered

12. The  Compa ny a ffirma tive ly a lle ge s  tha t the  Compla ina nt owe s  the  Compa ny

$65,749.74 for water services rendered to the  Complainant as  of January 31, 2008

13. The  Compa ny furthe r a ffirma tive ly a lle ge s  tha t Compla ina n t is  imprope rly

making fa lse  s ta tements  and cla ims about the  Company pe rta ining to the  Company's  se rvice

a nd billing to othe r irriga tion cus tome rs  of the  Compa ny, pote ntia lly ca us ing irre pa ra ble

damage to the Company's reputation and adverse financial consequences

14. The  Compa ny pre s e nts  its  a ffirma tive  de fe ns e s , counte rcla ims  a ga ins t the

Compla inant, and praye r a s  follows
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The  Compa ny a lle ge s  tha t a ll s e rvice s  to the  Compla ina nt

ha ve  be e n provide d in a ccorda nce  with the  Agre e me nt, the  Commiss ion's

a u thorize d  ta riffs  fo r the  Compa ny, a nd  the  Commis s ion 's  Rule s  a nd

Regula tions

B The  Compa ny a lle ge s  tha t a s  o f J a nua ry 31 ,  2008  the

Compla inant owes  the  Company a  tota l of $ 64,749.74 for wa te r se rvices  to

the  Johnson Ranch Golf Course  under the  two contested accounts , including

a ll ta riffed inte res t and la te  charges

The  Compa ny re que s ts  tha t in the  e ve nt the  Compla ina nt

does not pay the  subj act de linquent accounts , or a rrange for payment thereof

with in  10  da ys , tha t the  Commis s ion  s hould  ins truct the  Compa ny to

discontinue  wa te r s e rvice  to the  Compla ina nt a nd pursue  colle ction of the

de linquent accounts

D The  Company reques ts  tha t the  Compla inant be  admonished

a n d  o rd e re d  to  ce a s e  a n d  d e s is t fro m ma kin g  fa ls e  a n d  mis le a d in g

sta tements  to the  Company's  other customers  or other third parties  regarding

the  subj act of this  proceeding

WHEREFORE, a nd ha ving fully a ns we re d the  Compla int, a nd the  Compa ny

respective ly reques ts  tha t (1) the  Compla int be  dismissed, (2) the  Compla inant be  orde red to

pa y the  de linque nt a ccounts  a s  re que s te d a bove , a nd (3) tha t the  Commiss ion gra nt such

othe r re lie f a s  it ma y de e m a ppropria te , or in the  a lte rna tive  s e t this  ma tte r for hearing as

soon as possible to resolve these issues
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1 RES P ECTFULLY s ubmitte d this

, fly

3 ayf February, 2008.

2 Is  DR MYO D & O 'CONNOR, P .C.

3 By:
Richa rd L. S a llquis t
S ALLQUIS T, DRUMMOND & O'CONNOR, P .C
4500 S . Lakeshore  Drive , Suite  339
Tempe , AZ 85282
Attorne ys  for Johnson Utilitie s , LLC
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