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To Whom It May Concern:

Enclosed for filing in the above-referenced docket on behalf of Sempra Energy Solutions
LLC are the original and thirteen (13) copies of Applicant's Response to RUCO's Response to
New West Energy Corporation's Motion To Dismiss.

Please let me know if you have any questions. Thank you for your assistance.

Sincerely,

Lawrence V. Robertson, Jr.
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MIKE GLEASON, Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE
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IN THE MATTER OF THE APPLICATION OF
SEMPRA ENERGY SOLUTIONS FOR
APPROVAL OF A CERTIFICATE OF
CONVENIENCE AND NECESSITY FOR
COMPETITIVE RETAIL ELECTRIC SERVICES

AP P LICANT'S  RES P ONS E TO
RUCO'S  RES P ONS E TO NWEC'S
MOTION TO DIS MIS S
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In its February 6, 2008 Response to New West Energy Corporation's Motion To Dismiss

("RUCO's Response), RUCO "suggests" that the Commission "dismiss Sempra's application

with prejudice." In effect, RUCO has filed a new motion, inasmuch as (i) it's suggestion is in

reality a request for relief, and (ii) the relief it requests is substantively quite different from that

which has been requested by New West Energy Corporation ("NWEC"). Accordingly, and

pursuant to the Eighteenth Ordering Paragraph of the December 4, 2007 Procedural Order issued

in this proceeding, Sempra Energy Solutions LLC ("Applicant") hereby submits this Response to

RUCO's Response or motion.21
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11.
RUCO'S  RES P ONS E OR MOTION IS  S UBJ ECT TO THE S AME

DEFECTS AS  NWEC'S MO T IO N

24

25

26

27

28

In its  "Ba ckground" s e ction, RUCO e s se ntia lly re ite ra te s  a  summa ry of the  informa tion

a nd a lle ga tions  conta ine d in NWEC's  Motion. Thus , it is  s ubje ct to the  s a me  de fe cts  a nd

criticis ms  dis cus s e d in S e ction III of Applica nt's  Fe brua ry 6, 2008 Re s pons e  ("Re s pons e ") to

NWEC's  Fe brua ry 1, 2008 Motion To Dis mis s  ("Motion"). In othe r words , RUCO's  a rgume nts

are  predica ted upon (i) it's  presupposition(s) as  to the  current s ta te  of mind of the  members  of the
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Commiss ion with re ga rd to re ta il e le ctric compe tition, ra the r tha n a n a ctua l knowle dge  of tha t

s ta te  of mind, a nd (ii) a n incorre ct unde rs ta nding of the  a pplica bility of the P he lps  Dodge

de cis ion  to  the  circums ta nce s  of th is  proce e ding . At th e  ris k o f s ta tin g  th e  o b vio u s ,

presuppos itions  a s  to ye t-to-be  proven and irre levant facts  a re  not a  legitima te  bas is  upon which

to reques t a  dismissa l of Applicant's  Applica tion in this  proceeding, with or without pre judice .

In addition, RUCO's  Response  is  subject to the  same lega l defects  discussed in Sections  I

a n d  II o f Ap p lic a n t's  Re s p o n s e  to  NW E C's  Mo tio n  a s  NW E C's  Mo tio n  its e lf. More

s pe cifica lly, RUCO is  una ble  to  ide ntify a ny le ga l re quire me nt tha t Applica nt ha s  fa ile d to

s a tis fy in conne ction with its  Applica tion, a nd RUCO thus  ca nnot cre dibly conte nd tha t the

Commis s ion la cks  the  juris diction a nd a uthority to a ct upon the  Applica tion. Furthe r, RUCO's

motion is  untime ly. In tha t re ga rd, RUCO firs t file d te s timony, or ple d, in this  proce e ding on

July 3, 2007, or e ight (8) months  ago.

In conne ction with the  fore going, RUCO's  cita tion of a nd re lia nce  upon A.A.C. R14-3-

l 09(C) a ls o is  mis pla ce d. Whe n re a d in its  e ntire ty, the  "dis mis s a l of proce e ding" the re in

contempla ted and provided for re la te s  to s ignificant events  which do or do not occur during the

cours e  of a  he a ring. S uch e ve nts  do not include  a  cha nge  in the  he a ring pos ture  of a  pa rty

(including the  Commiss ion's  S ta ff) to the  proceeding.

18

19

20

111.
RUCO S EEKS  A P ROCEDURAL MEANS

TO ACHIEVE A " BOOTS TRAP P ED"
S UBS TANTIVE RES ULT

21
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RUCO's  goa l is  to preclude  the  re sumption of re ta il e lectric compe tition in Arizona  unde r

a ny circums ta nce s , a nd a t a nytime . RUCO could not ha ve  de cla re d its  obje ctive  more  cle a rly

tha t it did with the  following s ta te me nt:

24
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". . .the Commission should signal broadly to the public that it will
not pursue retail electric competition by dismissing the application
with prejudice." [RUCO Response at page 3, lines 8-9] [emphasis
added]

27

28
As  contra s te d  with  the  Commis s ion  S ta ff witne s s e s  a nd  NWEC's  witne s s e s , who

recommend tha t ce rta in ques tions  should be  re solved or s tudie s  conducted be fore  a  decis ion is

Page 2 of 5
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ma de  by the  Commis s ion a s  to whe the r or not to a uthorize  the  re s umption of re ta il e le ctric

compe tition, RUCO's  a pproa ch is  s implis tic. In  e ffe ct, RUCO is  a s king the  Commis s ion to

accept RUCO's  adve rsa ria l a sse rtion tha t the  re sumption of re ta il e lectric compe tition would not

be  in the  "public inte re s t" a s  a n e s ta blishe d fa ct, without cons ide ring a ny e vide nce  re la ting to

tha t ques tion which has  been tes ted through the  hearing process . In othe r words , RUCO is  trying

to achieve  a  "boots trapped" policy result through a  procedura l vehicle , ra the r than on the  bas is  of

a  s ubs ta ntive  e vide ntia ry re cord. If oppos ition to a  file d a pplica tion provide d a  s ufficie nt le ga l

ba s is  upon which to gra nt s uch s umma ry dis mis s a l, the  Commis s ion would ha ve  ve ry fe w

matte rs  to decide  in any given yea r, and the  bus iness  of utility regula tion in die  S ta te  of Arizona

would abruptly grind to a  ha lt.

RUCO is  e ntitle d to a dopt a nd a s s e rt s uch a n "a ll or nothing" line  of a rgume nt a s  a n

advocate . But the  a s s igne d Adminis tra tive  La w J udge  a nd the  Commis s ion s hould not, for a

s ingle  mome nt, s e rious ly cons ide r a n unsubs ta ntia te d a rgume nt of tha t na ture  a s  a  ba s is  for a

s ubs ta ntive  ruling on the  que s tion of whe the r e ithe r NWEC's  Motion or RUCO's  s e pa ra te

motion to dismiss  should be  granted.

More ove r, Applica nts  ha ve  file d Re butta l Te s timony de mons tra ting tha t re s umption of

re ta il choice  by gra nting the  Applica tion would be  in the  "public inte re s t" a nd re butting the

contra ry a s se rtions  of RUCO a nd othe r pa rtie s . In a ddition, contra ry to the  picture  tha t RUCO

trie s  to pa int, the  unde rlying fra me work for re ta il e le ctric compe tition ha s  not be e n comple te ly

inva lida te d in Arizona , nor is  the re  a n insufficie nt re gula tory fra me work in pla ce  such tha t the

Commis s ion ca nnot move forwa rd a nd gra nt Applica nt's  re que s t for a  CC&N a t th is  time .

Although the Phelps  Dodge de cis ion inva lida te d some  of the  Ele ctric Compe tition Rule s , it a lso

uphe ld a  numbe r of the m, a nd those  continue  to be  in force  a nd e ffe ct. In tha t re ga rd, ma ny of

those  tha t the  court did inva lida te  we re  inva lida te d sole ly on the  ba s is  tha t the y ha d not be e n

s ubmitte d to the  Attorne y Ge ne ra l of the  S ta te  of Arizona  for re vie w, a nd not be ca us e  of a ny

pe rce ive d de trime nt to the  "public inte re s t." Furthe r, the  funda me nta l jurisdiction a nd a uthority

of the  Commis s ion unde r both the  Arizona  Cons titution a nd s ta tute s  to re gula te  the  e le ctric

indus try in Arizona  wa s  not a lte re d by the Phe lps  Dodge decis ion, and, the  s ta tute s  confirming

Page 3 of 5
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the  Commiss ion's  a uthority to imple me nt re ta il choice  a nd de cla ring tha t the  s e rvice  te nitorie s

of the  incumbe nt utilitie s  a nd public e ntitie s  s ha ll be  ope n to compe tition re ma in in force  a nd

e ffe ct.
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Clea rly, the  Commiss ion has  be fore  it ample  evidence  to indica te  tha t a  hea ring on SES '

Applica tion  is  in  orde r. At the  conclus ion of tha t he a ring, the  Commis s ion ma y ma ke  a n

informe d de cis ion, ba se d upon subs ta ntive  e vide nce , whe the r it de s ire s , through Applica nt, to

re s ume  re ta il e le ctric compe tition in Arizona  a t this  time . Howe ve r, the  me re  fa ct tha t RUCO

opposes  re ta il compe tition, ba sed upon its  pe rception of wha t is  or is  not in the  "public inte re s t,"

does  not provide  a  sufficient ba s is  upon which to deny SES  a  hea ring on its  Applica tion. In tha t

re ga rd, the  following la ngua ge  from the De ce mbe r 20, 2007 P roce dura l Orde r is s ue d in this

proceeding would appear to be  most pertinent:
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"P re cluding a  pa rty from pre s e nting fa cts  re ga rding the  public
in te re s t implica tions  of gra nting  a  CC&N to  a n  a pplica nt runs
counte r to the  purpose  of an adminis tra tive  proceeding such as  this
one  and could deprive  the  Commiss ion of informa tion he lpful to its
de te rmina tion." [P roce dura l Orde r a t pa ge  9, line s  l5-17]
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CONCLUSION
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For the  reasons  discussed above , RUCO's  request tha t the  Applica tion in aNs proceeding

should be  dismissed with pre judice  should be  denied.

19

20
Dated this Sm day of February 2008.

21 Respectfully submitted,
Lawrence  V. Robertson, J r.

22
and
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Theodore  Roberts
Attorneys  for Sempra  Ene rgy Solutions , L.L.C.

By: T b

Lawrence  V. Robertson, J r.

27

28 The  origina l and thirteen (13) copies  of the
foregoing Response  will be  filed on
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Fe brua ry 8, 2008 with:
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Docke t Control
Arizona  Corpora tion Commiss ion
c/o 400 West Congress, Suite  218
Tucson, Arizona  85701

4

5
A copy of the  foregoing Response  will be
emailed February 6, 2008 to:

6
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Teena  Wolfe , Administra tive  Law Judge
He a ring Divis ion
Arizona  Corpora tion Commission
1200 West Washington
Phoenix, Arizona  85007

Gary Yaquinto, President & GEO
Arizona Investment Council
2100 North Central Avenue, Suite 210
Phoenix, Arizona 85004
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Thomas L Mum aw
Deborah R. Scott
P innacle  West Capita l Corpora tion
p. o. Box 53999, MS  8695
Phoenix, Arizona  85072-3999

Z. 12

Christopher Kempley, Chief Counsel
Janet F. Wagner
Lega l Divis ion
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007 C. Webb Crockett

Pa trick J . Black
Fennemore Craig, PC
3003 N. Centra l Avenue, Suite  2600
Phoenix, Arizona  85012-2913
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Ernest Johnson, Director
Utilitie s  Divis ion
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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Scott S . Wakefie ld
Residentia l Utility Consumer Office
l l10 West Washington S t., Suite  220
Phoenix, Arizona  85007

18

Michael W. Patten, Esq.
J . Matthew Derstine , Esq.
Roshka  DeWulf & Pa tten, PLC
400 East Buren Street, Suite  800
Phoenix, Arizona  85004

19

20

Kenneth C. Sundlof, Jr.
Jennings Strouss & Salmon, PLC
The Collier Center, nth Floor
201 East Washington Street
Phoenix, Arizona 85004-2385
Attorneys for New West Energy Corporation

2 1

Miche lle  Live ngood
Tucson Electric Power Company
One South Church Street, Suite  200
Tucson, Arizona  8570 l
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23

Micha e l M. Gra nt
Ga llagher & Kennedy, P .A.
2575 East Camelback Road
Phoenix, Arizona  85016-9225
Attorney for Arizona  Investment Council2 4

Robe rt J . Me tli
Kris toffe r P . Ke ise r
S ne ll & Wilme r L.L.P .
One Arizona  Center
400 East Van Buren
Phoenix, Arizona  85004-220225

26

Greg Bass
Sempra Energy Solutions
101 Ash Street, HQ09
San Diego, California 92101 -3017
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