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RES P ONS E AND OBJ ECTION OF
AIR LIQUIDE INDUS TRIAL TO
ARIZO NA INVES TMENT
COUNCIL'S  J OINDER, REQUES T
FOR ORAL ARGUMENT AND
REQUES T TO RES CHEDULE THE
HEARING TO MARCH 3, 2008
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Air Liquide  Indus tria l U.S . LP ("Air Liquide") hereby files  this  Response  to the

Arizona Investment Council's  ("AIC") Jointer to the  Motion to Dismiss  ("Motion") filed

by New Wes t Energy Corpora tion ("NWE") on Februa ry 1, 2008. In a ddition, Air

Liquide hereby objects to AIC's request for oral argument on February 19, 2008, and to

reschedule the hearing in this proceeding to March 3, 2008.

18 1. RES P ONS E TO AIC'S  J OINDER.
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AIC argues that because Arizona Corporation Commission ("Commission") Staff

witness Geoffrey Crandall has identified several issues that require resolution, Sempra

Energy Solutions ' L.L.C.'s  ("SES") applica tion for a  ce rtifica te  of convenience  and

necess ity ("CC&N") is  premature , and therefore  granting approval is  not in the  public

inte res t. What AIC fa ils  to mention or even recognize  is  tha t the  issues  identified by

witness  Crandall -- from the use  of exit fees  to "discriminatory" pricing - have a lready

been addressed by the Commission, the State Legislature and Arizona courts.
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On May 29, 1998, the  Arizona  Legis la ture  passed the  Electric Power Compe tition

Act. This  a ct re quire d the  Commis s ion a nd public powe r e ntitie s  to work toge the r to

ensure  tha t rules , procedures  and orders  governing re ta il e lectric competition were  applied

uniformly s ta tewide . In addition, counse l for AIC is  fully aware  tha t the  is sues  now ra ised

by witne s s  Cra nda ll we re  a ddre s s e d during working group me e tings  orde re d by the

Commis s ion prior to its  a doption of the  Re ta il Ele ctric Compe tition Rule s  ("Rule s ").

Va rious  pa rticipa ting groups  (divide d by s ubje ct ma tte r) we re  compris e d of s e ve ra l

a ffected utilitie s , merchant genera tors , marke te rs , consumer protection groups , indus tria l

a nd comme rcia l cus tome rs  a nd gove rnme nta l e ntitie s .

limite d  to : s tra nde d  cos t re cove ry, s ta nda rd  offe r s e rvice , p rovide r of la s t re s ort,

compe titive  me te ring a nd me te r re a ding, a n e nvironme nta l portfolio  s ta nda rd, the

independent scheduling adminis tra tor, dis tributed genera tion, sys tem benefit charges  and

process  s tandardiza tion. Counse l for AIC participa ted in most of these  proceedings .

The  Commission has  issued severa l orders  and decis ions  based on the  information

genera ted by these  workshops, and despite  legal challenges  to the  Rules , they continue  to

provide  a  fra me work for dire ct a cce s s  a nd re ta il e le ctric compe tition in Arizona . As

evidenced by the  various  filings  in this  proceeding, no party can a rgue  otherwise . Ins tead,

NWE and AIC contend tha t re ta il e lectric compe tition should be  revis ited be fore  ruling on

S ES ' a pplica tion. Howe ve r, S ES  ha s  re lie d (a nd is  re lying) on the current regula tory

framework in moving forward with bus iness  plans  to become a  certifica ted e lectric se rvice

provide r. Ne ithe r SES  nor a ny othe r pote ntia l e le ctric s e rvice  provide r tha t is  willing to

offe r s e rvice  in the  s ta te  should be  told to "come  ba ck la te r, if a t a ll" whe n the  s ta tutory

and regula tory framework actua lly encourages  the  deve lopment of re ta il e lectric marke ts .

Therefore , the  amount of time and resources  a lready expended by parties  interes ted in the

continued deve lopment of re ta il e le ctric marke ts  wa rrant a  decis ion on SES ' applica tion

based on its  merits .26
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1 11. OBJECTION TO REQUEST FOR ORAL ARGUMENT AND DELAY.
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AIC's  a rgume nt tha t this  proce e ding re pre se nts  the  pote ntia l for the  Commiss ion

a nd a ll pa rtie s  involve d to e xpe nd "a n e normous  a mount of re source s  only to re a ch the

obvious  conclus ion tha t much ne e ds  to be  done  be fore  a  CC&N is  gra nte d to a nyone "

ignores  the  present s ta te  of the  Rules , and is  entire ly incorrect in its  presumption. Nothing

needs  to be  done , except to process  SES' applica tion in this  proceeding, in order to grant

S ES  a  CC&N. Cons e que ntly, Air Liquide  s trongly obje cts  to AIC's  re que s t tha t the

he a ring sche dule d for Fe brua ry 19, 2008, be  use d ins te a d for ora l a rgume nt on NWE's

Motion, a nd the n de pe nding on the  outcome , to comme nce  a n e vide ntia ry he a ring on

March 3, 2008, if necessary.

Ne ithe r NWE nor AIC have  provided a  lega l bas is  to support the  Motion, a s  SES's

Re s pons e  e loque ntly points  out. Thus , no ora l a rgume nt is  ne ce s s a ry. Howe ve r, if the

Adminis tra tive  La w Judge  is  incline d to gra nt the  Motion, the n due  proce s s  wa rra nts  a n

ora l a rgument before  the  members  of the  Commission.

With re s pe ct to AIC a nd NWE's  re que s t to re s che dule  the  he a ring to Ma rch

2008, the  pa rtie s  ha ve  a lre a dy be e n ma de  a wa re  - including couns e l for both AIC a nd

NWE - tha t Air Liquide  witness  Kevin C. Higgins  cannot be  ava ilable  on March wIld or 4th,

2008. The re fore , Air Liquide  re s pe ctfully re que s ts  tha t the  re que s t to  cha nge  the

evidentiary hearing date  to March 3, 2008, be  denied.

RESPECTFULLY SUBMITTED this  7th da y of Fe brua ry 2008.

FENNEMORE CRAIG, P .C.
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`C. Webb Croc etc
Patrick J. Black
3003 North Centra l Ave ., #2600
P hoe nix, AZ 85012

Attorne ys  for Air Liquide  Indus tria l U.S . LP
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1 ORIGINAL a n d  13 COP IES of the  foregoing
F ILE D this  it da y of Fe brua ry 2008 with:
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Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, AZ 85007

5

6

COP IES of the  foregoing
HAND DE LIVE R E D this
6th day of February 2008 to:
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Mike  Gleason, Cha irman
Arizona  Corpora tion Commission
1200 West Washington
Phoenix, Arizona  85007

9
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Willia m A. Munde ll, Commiss ione r
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007
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Je ff Ha tch-Mille r, Commiss ione r
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007

14
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Kris tin K. Ma ye s , Commiss ione r
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007

17
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Gary Pierce , Commissioner
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007
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Teena Wolfe
Adminis tra tive  Law Judge
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoe nix, Arizona  85007
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C O P E S of the  foregoing E -MAILE D
this  7 da y of Fe brua ry 2008 to:
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Teena Wolfe
Adminis tra tive  Law Judge
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoe nix, Arizona  85007
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Lawrence  V. Robertson, Esq.
Post Office  BOX 1448
Tubae , AZ 85646
Attorney for Sempra  Energy Solutions
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Greg Bass
Sempra  Energy Solutions
101 Ash Stree t, HQ09
San Diego, CA 92101-3017
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Micha e l M. Gra nt
Ga llaghe r & Kennedy, P .A.
2575 East Camelback Road
Phoenix, AZ 85016-9225
Attorneys  for Arizona  Inves tment Council
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Gary Yaquinto
Pres ident and CE()

Arizona  Inves tment Council
2100 North Centra l Avenue , Ste . 210
Phoe nix, AZ 85004
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Michae l W. Pa tten
J . Matthew Ders tine
Roshka, DeWu1f & Patten
400 East Van Buren Street, Ste . 800
Phoenix, Arizona  85004
Attorneys  for Tucson Electric Power Company
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Miche lle  Live ngood
Tucson Electric Power Company
One South Church Street, Ste . 200
Tucson, Arizona  85702
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Robe rt J . Me tli
Kris toffe r P . Kie ffe r
S ne ll & Wilme r L.L.P .
One Arizona  Center
400 East Van Buren
Phoenix, Arizona  85004-2202
Attorneys  for Arizona  Public Se rvice  Company
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Thomas L. Mum aw
Deborah R. Scott

400 North it S tre e t
p.o. BOX 53999, MS 8695
Phoenix, Arizona  85072-3999
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Scott S . Wakefie ld
Res identia l Utility Consumer Office
l l10 West Washington, Ste . 200
Phoe nix, Arizona  85007
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Kenne th C. Sundlof, J r.
Jennings, Strouss  & Salmon
The  Collie r Ce nte r, 11' Flr.
201 East Washington St.
Phoe nix, AZ 85004-2385
Attorneys  for New West Energy Corpora tion

7

8

9

Chris tophe r J . Ke e le y, Chie f Couns e l
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoe nix, Arizona  85007
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Ernest G. Johnson, Director
Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoe nix, Arizona  85007
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Janet F. Wagner
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoe nix, Arizona  85007
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