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15
16 (Expe dite d Cons ide ra tion Re que s te d)

17

18

19 Qwe s t Corpora tion ("Qwe s t") he re by m ove s  for the  Arizona  Corpora tion Com m is s ion

20 ("Commis s ion") a cting a s  a rbitra tor in this  proce e ding to is s ue  a n orde r compe lling Arizona

2 1 Dia ltone , Inc .("Arizona  Dia ltone ") to  e xe cute  a  TRO/TRRO Am e ndm e nt re fle c ting the  FCC's

22 TRO a nd TRRO rulings , ba se d on s ta te me nts  a nd a dmis s ions  ma de  by Arizona  Dia ltone  in this

23 proce e ding (the  "Arbitra tion"). Alte rna tive ly, Qwe s t re que s ts  a n orde r re ga rding the  s cope  of

24 is s ue s  to be  brought forwa rd for he a ring on the  da te  s e t, Fe brua ry 11, 2008. In s upport of its

25 motion Qwe s t s ta te s  a s  follows :

2 6

QWEST CORPORATION'S MOTION
FOR AN ORDER AWARDING
QWEST'S REQUESTED RELIEF
REGARDING THE PROPOSED
TRO/TRRO AMENDMENT BASED
UPON THE STATEMENTS AND
ADMISSIONS OF ARIZONA
DIALTONE, INC., AND DENYING
ARBITRATION OF ALLEGED
BILLING DISPUTES
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1 1. Relationship of the Arbitration to the Qwest Complaint against Arizona Dialtone
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In a  pa ra lle l proceeding, In the  Ma tte r of the  Forma l Compla int of Qwe s t Corpora tion

Aga ins t Arizona  Dia ltone  to Enforce  Its  Inte rconnection Agreement, Docke t No. T-0105 lB-07-

0694 (the  "Compla int"), Qwest has  asked the  Commission for essentia lly the  same re lie f as

Qwest seeks  in this  Arbitra tion. The  Arbitra tion and the  Compla int a rise  out of the  same

opera tive  facts  and circumstances concerning Qwest's  a ttempts to enter into an amendment to

the  ICA imple me nting the TRRO. In the  Compla int proceeding, on January 3 l, 2008, the  same

day the  Commiss ion decided aga ins t consolida ting the  Compla int and Arbitra tion, Qwest filed a

Motion for Judgme nt on the  P le a dings . In Qwe s t's  vie w, a  ruling in its  fa vor on its  Motion for

Judgment on the  Pleadings would make  the  Arbitra tion unnecessary. Because  the  proceedings

are  not consolida ted, however, and because  the  hearing da te  for the  Arbitra tion is  imminent,

Qwest concludes  tha t it should make  the  same  points  in the  Arbitra tion tha t it made  in its  Motion

for Judgment on the  P leadings  in the  Compla int.

1 5

1 6 11. Introduction and Background

1 7

1 8

1 9

20

2 1

22

23

Qwest's  Pe tition for Arbitra tion asks  the  Commiss ion to adopt and approve  the  TRO /

TRRO Amendment tha t is  substantia lly and in a ll materia l respects  the  same amendment tha t

Qwest has  ente red into with eve ry othe r CLEC in the  S ta te  of Arizona . Arizona  Dia ltone  has

refused to accept the  TRRO Amendment. By reason of the  admissions and sta tements  made by

Arizona  Dia ltone  in its  January 22, 2008 Response  to Qwest's  Pe tition, and in its  January 22,

2008 Answer to Qwest's  Compla int, it has  become clea r tha t Arizona  Dia ltone  no longer objects

24 to the  applica tion of the  TRRO to the  inte rconnection agreement be tween the  parties  by way of

25

26

an appropria te  amendment. Arizona  Dia ltone  agrees  with Qwest about the  impact and meaning

to the  TRRO, and the  e ffective dates of the  TRRO. Arizona  Dia ltone 's  only re ma ining obje ctions
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involve  the  true -up of cha rge s  ba ck to the  e ffe ctive  da te  of the  TRRO, a nd the  a rbitra tion of

se ve ra l ma tte rs  tha t a re  unre la te d to a ny of the  ma tte rs  tha t mus t be  include d in the

inte rconne ction a gre e me nt to imple me nt the  TRRO.

The  obje ctions  Arizona  Dia ltone  ma ke s  in the  conte xt of the  true -up of cha rge s  from the

e ffe ctive  da te  of the  TRRO to the  pre se nt s te m from is sue s  tha t a re  not subj e t to a rbitra tion
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6 unde r S e ction 252 of the  Act, or a re  groundle s s  a s  a  ma tte r of la w.

The  non-TRRO ma tte rs  tha t Arizona  Dia ltone  s e e ks  to a rbitra te  do not qua lify for

a rbitra tion unde r S e ction 252 of the  Act be ca use  the y a re  not the  subj a ct of the  curre nt notice  of

ne gotia tion, which wa s  ma de  by Qwe s t unde r S e ction 252. Nor, in fa ct ha ve  thos e  is s ue s  be e n

dis cus s e d by the  pa rtie s  s ufficie ntly to e na ble  Qwe s t, or the  Commis s ion, to cons ide r the m. For

those  non-TRRO is sue s , the re  is  no na tiona l te le communica tions  policy pronounce me nt

e xhorting the  indus try a nd s ta te  commis s ions  to move  s wiftly towa rd imple me nta tion like  the re

is  for the  TRRO ma tte rs . The re fore , be ca us e  the  non-TRRO ma tte rs  a nd the  TRRO Ame ndme nt

a re  unre la te d a nd inde pe nde nt, the  non-TRRO ma tte rs  should be  se ve re d.

The  TRRO Am e ndm e nt s hould be  a pprove d im m e dia te ly. Re ga rding the  TRRO

Ame ndme nt, the re  is  no ge nuine  is sue  of ma te ria l fa ct for he a ring, a nd a n a rbitra tion de cis ion in

fa vor of Qwe s t's  ve rs ion of the  TRRO Ame ndme nt is  prope r a s  a  ma tte r of la w.

18

19 III.

20

Arizona  Dia ltone  Now Agrees  with  Qwes t Rega rd ing  the  Lega l Impac t of the  TRRO

and the  Implementing Regula tions

2 1

22

23

24

25

Qwest s ta ted in its  Arbitra tion Pe tition and Arizona  Dia ltone  admits ,1 tha t from the

effective  Date  of the  TRRO on March 11, 2003 to the  time  Qwest filed these  actions , Qwest

repea tedly requested Arizona  Dia ltone  to ente r into negotia tions  to implement the  TRRO.

Throughout this  long-s tanding impasse , Arizona  Dia ltone  asserted various  excuses , which it has

26 1 Answer to Compla int, 1 10.
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now abandoned. Indeed, Arizona  Dia ltone  now s ta tes  in its  Response  tha t it "does  not obi e t to

s igning an appropria te  TRRO Amendment."2

Arizona  Dia ltone  now "agrees  gene ra lly with W 18-19 of the  Pe tition rega rding the  lega l

impact of the  TRRO and the  implementing regula tions . Arizona  Dia ltone  has  now abandoned

its  pre -a rbitra tion pos ition tha t it was  not required to s ign the  TRRO Amendment based on its

theory tha t the  TRRO did not manda te  the  changes .4 Arizona  Dia ltone  fa ils  to deny or rebut

Qwest's  asse rtion tha t Arizona  Dia ltone  re fused to s ign the  Amendment on the  basis  of a

mistaken theory that the  TRRO did not mandate  such changes.5

Furthe r, Arizona  Dia ltone  has  now abandoned the  pre -a rbitra tion position tha t the

provis ions  of the  TRRO are  overridden by othe r provis ions  of fede ra l or s ta te  law, which

pos itions  re lied on [e rroneous] lega l theory emana ting from the  Commiss ion's  a rbitra tion orde r

in the  Qwest / Covad Arbitra tion, Decis ion No. 68440. Arizona  Dia ltone  does  not e spouse  tha t

lega l theory in its  Response  to Arbitra tion. Nor could it do so, because  a s  Arizona  Dia ltone  now

recognizes , the  Commission's  order in Decis ion 68440 has  been overturned by the  Order and

Judgment of the  United S ta te s  Dis trict Court for the  Dis trict of Arizona  in Qwes t Corpora tion v.

Arizona  Corpora tions  Commiss ion, e t a l., ente red in Case  No. CV 06-1030 -PHX-ROS on

Septembe r 30, 2007 ("Dis trict Court Orde r").6 Arizona  Dia ltone  expre ss ly "does  not object to

1121 of the  Pe tition regarding the  lega l impact of the  decis ion by the  Dis trict Court in the  Qwest

19

20
4

21

2 Arbitration Response, 11 1
3 Arbitration Response, 1110.

Arizona  Dia ltone 's  pre -litiga tion pos ition wa s  s ta te d in the  Ma rch 3, 2006, le tte r from Willia m D.
Cleave land, counse l for Arizona  Dia ltone , to Qwest, which le tte r appears  a s  Appendix C to Qwest's
Pe tition. The  le tte r s ta te s :22

23

24

25

26

Additiona lly, the  proposed TRRO Amendment tha t Qwest has  dra fted
seems to imply tha t somehow the  modifica tions  conta ined in it a re  manda ted by
the  TRRO currently on review in the  Washington DC courts . While  the  TRRO is
quite  a  lengthy document, I have  been searching it for any mention of such a
mandate  to implement the  changes in the  Amendment, but I have  been unable  to
find one .

5 See, Arbitra tion Response, 1110.
6 The opinion of the  court is  published as  496 F.Supp. ad 1069.
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1

2

3

Corporation v. Arizona Corporation Commission matter."7

Arizona Dialtone's Response essentially admits that Arizona Dialtone's pre-litigation

objections to the TRRO Amendment were simply wrong.

4

5 Iv. Arizona Dialtone's Admissions Resolve the TRRO Amendment Arbitration Issues

6

7 With these  s ta tements  and admiss ions  by Arizona  Dia ltone , the ir "disputes" over Qwest's

8 proposed amendment fa ll away.

9

10 A. Issues 1 and 2.

11

12

13

1 4

1 5

Arizona  Dia ltone  has  abandoned its  ea rlie r a rguments  about how continued offe ring of

UNE-P is  manda tory under Section 271 or under some  "othe r applicable  provis ions" of the  Act

or othe r applicable  laws  and regula tion. Furthe r, under the  Dis trict Court Orde r, the re  a re  in fact

lega l res trictions  on the  UNEs Qwest must provide , so the  language  requested by Arizona

Dia ltone  is  e rroneous  a s  a  ma tte r of law. Given Arizona  Dia ltone 's  s ta tements  and admiss ion,1 6

17

1 8

1 9

20

21

22

23

Qwest prevails  on Issue  1 of its  Pe tition (See , 1125 Qwest Pe tition), which was s ta ted as ,

"Whether the  federa l regula tory regime  res tricts  the  unbundling obliga tions  tha t may be  imposed

upon ILE Cs  in inte rconnection agreements  a rbitra ted unde r Section 252." And, given Arizona

Dia ltone 's  s ta tements  and admissions, Qwest preva ils  on Issue  2 of its  Pe tition (See , 'll 26 Qwest

Pe tition), which was  s ta ted as , "Whether the  scope  of Qwest's  unbundling obliga tions  should be

made  conditiona l upon non-specific re fe rences  to s ta te  or fede ra l laws and regula tions ." Arizona

Dia ltone 's  acknowledgment of the  Dis trict Court Orde r e limina te s  the  cla im tha t othe r s ta te  or

federa l laws overshadow the  TRO.24

25

26 7 Arbitration Response, 1] 12.
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1 B. Is s u e  3

2
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5

6
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8
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10

11

Arizona  Dia ltone  no longe r a s s e rts  tha t it ma y continue  us e  of UNE-P  inde finite ly, or for

one  more  ye a r a fte r s igning a n a me ndme nt, or tha t it doe s  not ha ve  the  burde n of conve rting

from  UNE-P  to a lte rna tive s .8 with Arizona  Dia ltone 's  ne w e xpre s s ion of a gre e m e nt ove r the

me a ning of the  TRRO, no dis pute  ca n e xis t ove r whe n UNE-P  be ca me  una va ila ble  a ccording to

the  FCC. Thus , Arizona  Dia ltone 's  conte ntions re ga rding whe n it m us t dis continue  UNE-P , no

longe r e xis t. Give n Arizona  Dia ltone 's  s ta te me nts  a nd a dmis s ions , Qwe s t pre va ils  on Is s ue  3 of

its  P e tition. The re  is  no longe r a ny a rgume nt a ga ins t Qwe s t's  a s s e rtion tha t Arizona  Dia ltone  ha s

no right to continue d UNE-P  s e rvice s , a nd tha t Arizona  Dia ltone  wa s  oblige d by the  TRRO to

conve rt from  UNE-P  by Ma rch ll,  2006, which is  the  e nd of the  tra ns ition pe riod orde re d by the

12 FCC. Arizona  Dia ltone  m us t im m e dia te ly conve rt from  its  re m a ining UNE-P  s e rvice s  to

13 a lte rna tive s .

14

15 c . Is s u e  4

16

17 Is s ue  4 conce rns  the  que s tion of ba ckfilling, or a s  it wa s  ca lle d in the  TRRO, a  true -up.

18 Be ca us e  Arizona  Dia ltone  ha s  a gre e d with Qwe s t a bout the  le ga l impa ct of the  TRRO a nd its

19

20 8 In 'll 8 of Arizona  Dia ltone 's  Answer to the  Compla int, Arizona  Dia ltone  admits  Qwes t's
avennents  s ta ted in 118 of the  Complaint, which are  as follows:

2 1

22

8. The  FCC re gula tions  provide , "Re que s ting ca rrie rs  ma y not obta in ne w loca l

unbundling obliga tions  for m a s s  m a rke t loca l c ircuit s witching is  s e lf-im ple m e nting.
(Footnote  om itte d). The  TRRO provide s :23

24

25

26

We require  competitive  LECs to submit the  necessary orders  to convert the ir mass
marke t cus tomers  to an a lte rna tive  se rvice  a rrangement within twe lve  months  of
the  e ffective  da te  of this  Orde r. This  trans ition pe riod sha ll apply only to the
embedded customer base  and does not permit competitive  LECs to add new UNE-
P arrangements  using unbundled access  to loca l circuit switching pursuant to
section 25l(c)(3) except a s  othe rwise  specified in this  orde r. (TRRO, 11227).

6



1. The  Es toppe l Theory of the  De fens e  to  the  Backbill Cannot Apply
Becaus e  the  TRRO Expres s ly Provided for a  True-up, and becaus e
Arizona  Dia ltone  Ha d  Notic e  o f the  Te mpora ry Na ture  o f the
Charges  and the  Neces s ity of a  Subs equent True-up.

1 implementing regula tions , the re  can no longer be  any deba te  over whether Arizona  Dia ltone  was

2 obliged by the  TRRO to conve rt from UNE-P  by March l l, 2006, and obliged to pay according

3 to a  true -up. Arizona  Dia ltone 's  pleadings  have  shifted the  backfilling is sue  from whe the r they

4 a re  obliga ted to pay backfilling, to cla ims  of a ffirma tive  de fenses . Those  cla ims  a re , (a ) Qwes t

5 "knowingly processed" orde rs  for new UNE-P se rvices  during the  one -yea r trans ition pe riod and

6 the rea fte r, and tha t Arizona  Dia ltone  pa id Qwest for the  UNE-P se rvices  a t the  ra te s  invoiced by

7 Qwest , such tha t Qwest should now be  s topped from collecting additiona l amounts  from

8 Arizona  Dia ltone  for those  se rvices  (Arbitra tion Response , fl 4, Compla int Answer, 'H 9), (b) tha t

9 the  ra te s  tha t Arizona  Dia ltone  is  required to pay for UNE-P during the  one  yea r trans ition pe riod

10 and the rea fte r a re  not known, and (c) tha t Arizona  Dia ltone 's  "billing disputes" should se rve  as  a

l l se toff aga ins t the ir liability for the  backfilling. Each of the se  a ttempts  a t a ffirma tive  de fenses  to

12 the  backfilling is  lega lly incorrect, and does  not provide  any ba r to an orde r a ffirming Qwes t's

la ve rs ion of the  TRRO Amendment. It is  important to note , howeve r, tha t Arizona  Dia ltone  does

14 not deny the  applicability of the  TRRO, and the  consequences  tha t flow from it, which

15 ne ce ssa rily include s  ba ckfilling.

l6

17

18

19

20 Arizona  Dia ltone  ra ises  the  a ffirmative  defenses  of waiver and es toppa l to the

21 backfilling, a lleging tha t "Qwes t knowingly proce ssed orde rs  for new UNE-P  se rvice s  during

22 the  one-year trans ition period and the rea fte r, and tha t AZDT pa id Qwest for the  UNE-P and

23 POTS se rvices  a t the  ra tes  invoiced by Qwest, such tha t Qwest should now be  s topped from

24 collecting additiona l amounts  from AZDT for those  se rvice s . Tha t the ory is  insufficie nt to

25 prevent the  TRRO Amendment from be ing orde red by the  Commiss ion.

26 9 Answer to Complaint, 119.
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22

An essentia l e lement of the  theory of estoppels  as a  defense  to a  liability is  whether the

party cla iming es toppe ls  has  jus tifiably re lied on the  action of the  othe r pa rty. The  Arizona

Supreme Court s ta ted, in connection with diffe rent varia tions  of the  es toppe ls  theory: "We need

not here  s ta te  a ll of the  e lements  of these  complimentary principles  of es toppe ls . It suffices  for

our purposes  to s ta te  tha t both forms require  a  jus tifiable  right to re ly on the  part of the

representee  or promisee ."10 In this  case  Qwest notified Arizona  Dia ltone  as  ea rly as  March 4,

2005 tha t Qwest intended to negotia te  ICA amendments  re flecting the  new requirements  of both

the  TRO and TRRO, and specifica lly s ta ted tha t in the  meantime  Qwest would continue  to

process  se rvice  orders  requested for impacted UNEs under exis ting ICA, subject to price  true -

9.11 Arizona  Dia ltone  admits  to Qwest's  averments  concerning the  March 4, 2005 notice .12

As  noted in the  Pe tition for Arbitra tion, the  FCC provided for a  one -yea r trans ition

period, and specifica lly envis ioned tha t true-ups would be  necessary when TRRO amendments

were  negotia ted: "UNE-P a rrangements  no longer subject to unbundling sha ll be  subject to true -

up to the  applicable  transition ra te  upon the  amendment of the  re levant inte rconnection

agreement, including any applicable  change  of law processes ."13 This  underscores  the  FCC's

recognition tha t the re  were  exis ting ICes , which conta in change  of law processes , tha t must be

taken into account. Likewise , in the  face  of the  FCC's  express  respect for the  processes

conta ined in ICes  and for the  processes  provided by Section 252, Qwest could not unila te ra lly

begin billing a t a  diffe rent ra te . Qwes t did not wa ive  its  rights  to back bill, howeve r, and in fa ct,

as  noted above , expressly reserved those  rights . For Arizona  Dia ltone  to a rgue  tha t Qwest

somehow wa ived its  rights  by continuing to pe rform under the  ICA until an amendment was

fina lized does not speak to waiver or estoppels , ra ther it exposes Arizona  Dia ltone 's  scheme to

23

24

1110, Complaint.

10 Trollope  v. Koerner, 470 P .2d 91 (Ariz. 1970), citing Waugh v. Lennard, 211 P .2d 806 (Ariz.
1949) ("The binding thread in a ll the  classes of cases which have  been enumerated is  the

25 ns tiliable  re liance  of the  promise  and the  ha rdship involved in re fusa l to enforce  the  promise").
S e e ,

12 Ans we r to Com pla int, 1110.
13  TRIO, fn . 630 .

26
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5

6

7

8

"game" the  TRRO in an e ffort to avoid the  highe r ra te  for a s  long a s  it can. Arizona  Dia ltone  did

not jus tifia bly re ly on the  fact tha t Qwest filled orde rs , and continued to bill under the  UNE-P

ra te  regime . Nor did Arizona  Dia ltone  take  any action or change  its  pos ition to its  de triment

based on any actions  or promises  from Qwest, ra ther, Arizona  Dia ltone  re fused to act, not to its

de triment, but to its  bene fit. Arizona  Dia ltone 's  re fusa l to ente r into a  TRRO Amendment, le ft

Qwest in an impossible  dilemma tha t could not have  been intended by the  FCC, and which this

Commiss ion should resolve  by ordering tha t the  parties  ente r into Qwest's  proposed TRRO

Ame ndme nt, with the  ba ckfilling provis ions  inta ct.

9

1 0

11

2. Th e  ra te  Arizo n a  Dia lto n e  Is  Re q u ire d  to  P a y fo r UNE-P  Du rin g  th e  On e
Year Trans ition  Pe riod  Es tab lis hed by the  TRRO Was  Se t By the  FCC in
the  TRRO

1 2

1 3 Arizona  Dia ltone  a ttempts  to dispute  the  ra te  tha t applies  to UNE-P se rvices  used during

1 4 the  trans ition pe riod. This  cla im has  no support wha tsoever. In the  TRRO, the  FCC se t the

1 5 trans ition ra te  exactly, by the  adoption of Rule  51 .319(d)(2)(iii). Tha t rule  provides :

1 6

1 7

1 8

1 9

20

2 1

Notwiths tanding pa ragraph (d)(2)(i) of this  section, for a  12-month pe riod from the
e ffective da te  of the  Triennia l Review Remand Order, an incumbent LEC sha ll
provide  access  to loca l circuit switching on an unbundled bas is  for a  requesting
carrier to serve  its  embedded base  of end-user customers. The  price  for unbundled
loca l circuit switching in combina tion with unbundled DSO capacity loops  and
shared transport obta ined pursuant to this  paragraph shall be  the  higher of the  ra te
a t which the  requesting ca rrie r obta ined tha t combina tion of ne twork e lements  on
June  15, 2004 plus  one  dolla r, or, the  ra te  the  s ta te  public utility commiss ion
establishes, if any, be tween June  16, 2004, and the  effective  date  ofthe  Trie nnia l
Review Remand Order, for tha t combina tion of ne twork e lements , plus  one  dolla r.
Requesting ca rrie rs  may not obta in new loca l switching as  an unbundled ne twork
e lement.

22

2 3 Thus , the  tra ns ition ra te s  a re  known a nd should be  a pplie d to the  tra ns ition pe riod.

24

25

26

3. Th e  Ra te  Arizo n a  Dia lto n e  Is  Re q u ire d  to  P a y fo r UNE-P  Du rin g
the  Hold-Ove r Pe riod  Be tween  the  Expira tion  of the  Trans ition
Period  Forward , Is  the  Same  as  the  Current Ra te s  for

J

9



4

Compa ra b le  Func tiona lity.
1

2

3

4

After March 11, 2006, the  ra te  the  CLEC was obliga ted to pay goes  up to the  ra te  Qwest

offe red for a lte rna tive  se rvice  a rrangements  in order to protect Qwest's  inte res ts  where  it is  no

5

6

longe r re quire d to provide  UNE-P . The  FCC provide d:

7

We believe  tha t the  modera te  price  increases he lp ensure  an orderly transition by
mitiga ting the  ra te  shock tha t could be  suffe red by compe titive  LECs  if TELRIC
pricing were  immedia te ly e limina ted for these  ne twork e lements , while  a t the
same time , these  price  increases , and the  limited dura tion of the  transition,
provide  some protection of the  inte res ts  of incumbent LECs in those  s itua tions
where  unbundling is  not required.14

8

9

10 Othe r P UCs  a ddre s s ing this  ma tte r ha ve  both orde re d complia nce  with the TRRO by a pplying the

11 ra te s  the  incumbe nt LEC offe re d for a lte rna tive  s e rvice  a rra nge me nts  ba ck to Ma rch 11, 2006 to

12 a ny UNE-P  tra ns itione d a fte r Ma rch 11, 2006.15

13 The re  a re  two wa ys  for Arizona  Dia ltone  to ge t com pa ra ble  functiona lity to  UNE-P  from

14 Qwe s t. One  is  re s old s e rvice , for which the  ra te s  a re  a lre a dy s e t in Arizona . The  othe r is  to

15 purcha s e  UNE loops , toge the r with a  contra ct for pla tform s e rvice s  offe re d by Qwe s t unde r

16 contra ct. In tha t ins ta nce , the  UNE loop ra te  is  a lre a dy e s ta blis he d a nd a pprove d by the

17 Commiss ion, a nd the  pla tform se rvice s  ra te s  a re  offe re d a t a  publishe d s che dule  of ra te s  which

18 a re  not s e t by the  Commis s ion, but tha t a re  offe re d to a ny CLEC who wis he s  to s ubs cribe . The

19 ra te s  a re  known a nd ide ntifie d, a nd s hould be  a pplie d.

20

21 4.

22

Arizona  Dia ltone 's  Pos ition  tha t the  True -Up Mus t Ta ke  in to  Ac c ount
The ir Une xpla ine d  Cla ims  a bout Billing  Dis pu te s  Is  Not Supporta b le  In
Arb itra tion  Unde r S e c tion  252.

23 TRRO,p, 228.
24

25

26

14

15 See, In Re: Order Establishing Generic Docket To Consider Change-Of-Law To Existing
Interconnection Agreements,Docket No. 2005-Ad-139, 2006 La. PUC Lexis 250 (July 25, 2006,
Ordered, May 25, 2006 Decided) andLouisiana Public Service Commission Ex Parte
Consolidated With Bellsoutn Telecommunications Ex Parte, Order Number U-28131 , Docket U-
28141, Order Number U-28356, Docket Number U-28356, 2006 Miss. PUC Lexis 680 (October
20, 2006).
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7

8

9

10

11

12

13

14

15

16

Arizona  Dia ltone  s ta te s  tha t the re  a re  "billing dis pute s " tha t "ca n a nd s hould be  he a rd in

this  a rbitra tion,"16 a nd tha t those  dispute s  cre a te  a  "s e toff" to the  ba ckbilling.17 Upon a na lys is ,

this  is  jus t a nothe r a tte mpt by Arizona  Dia ltone  to pos tpone  the  ba ckfilling a s  long a s  it ca n.

The  TRRO Ame ndme nt, a nd the  ba ckfilling tha t it conte mpla te s , be a rs  no re la tions hip to the

billing dis pute s . Arizona  Dia ltone  doe s  not c la im  tha t the  "billing dis pute s " a ris e  out of a

ca lcula tion of the  ba ckfill, ra the r the y a re  de s cribe d a s  a  "s e toff" which ne ce s s a rily me a ns  tha t

the  dis pute s  a ris e  from  s om e thing othe r tha n the  ba ckfilling. Arizona  Dia ltone  doe s  not ha ve

a ny right to a  s e toff of a n unfile d, unlquida te d cla im a ga ins t a n unre la te d lia bility.

Furthe r, the  "s e toff" notion ne ce s s a rily me a ns  tha t Arizona  Dia ltone  s e e ks  a  finding of

lia bility re troa c tive ly with re ga rd to  the  a lle ge d billing dis pute s .  Arizona  Dia ltone 's  proce dura l

pa th to purs ue  tha t type  of cla im is  to notify Qwe s t of the  billing dis pute  purs ua nt to the  dis pute

re s olution provis ions  of the  ICA, a nd if tha t dis pute  is  not re s olve d it could the n file  a  compla int

with the  Com m is s ion, s e e king e nforce m e nt of the  ICA. Arizona  Dia ltone  doe s  not c la im  a ny

jus tifica tion for inclus ion of s uch a  re me dy a s  pa rt of this  S e ction 252 a rbitra tion, unlike  the  cle a r

jus tifica tion for Qwe s t's  re que s t for the  true -up, which is  pa rt of the  FCC's  TRRO. A c la im  for

re troa ctive  compe ns a tion for billing dis pute s  is  not prope rly be fore  the  Commis s ion in the

a rbitra tion.17

18

19

20

S hould Arizona  Dia ltone  bring a  com pla int re ga rding its  c la im e d billing dis pute s , a nd

pre va il, the  Commis s ion s hould the n is s ue  its  orde r re quiring Qwe s t to fulfill its  contra ctua l

obliga tions . The re  is  no re a s on to hold the  long-de la ye d TRRO Am e ndm e nt, howe ve r.

2 1 D.

22

Issue 5-The Issues Arizona Dialtone Raises for Arbitration Are Not
Properly Part of this Arbitration, and Should be Struck; Alternatively,
Severed for Subsequent Determination. Those Issues Do Not Constitute a
Bar to An Order Regarding the TRRO Amendment.

23

24 1. Arizona Dialtone's List of Issues Is Not Properly in Section 252
Arbitration.

25

26 16 Arbitra tion Response , 1118.b.
17 Compla int Answer, 'H 27.
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10

Arizona  Dia ltone 's  Arbitra tion Re s pons e  a tte m pts  to introduce  in this  Arbitra tion a

numbe r of is s ue s ls  tha t a re  comple te ly unre la te d to the  TRRO Ame ndme nt, which wa s  the  only

is s ue  on which Qwe s t re que s te d ne gotia tions  unde r S e ction 252(a )(l). The  e xtra ne ous  ma tte rs

Arizona  Dia ltone  s e e ks  to a rbitra te , which a re  thos e  s e t forth in Exhibit A to its  Re s pons e , we re

the  s ubj e t of a  re que s t for ne gotia tions  ma de  by Arizona  Dia ltone  in April,  2006--two ye a rs  a go.

Ne ithe r Arizona  Dia ltone  nor Qwe s t move d tha t notice  into a rbitra tion unde r S e ction 252(b), a nd

ne ithe r pa rty notice d thos e  is s ue s  in the  curre nt ne gotia tions . The  ma tte rs  ra is e d by Arizona

Dia ltone  do not a rise  out of the  sa me  ope ra tive  fa cts  a nd circums ta nce s  a s  do the  ma tte rs  Qwe s t

s e e ks  to a rbitra te  with re s pe ct to imple me nta tion of the  TRRO. The re fore  the  only is s ue s

prope rly be fore  the  Commis s ion for a rbitra tion unde r S e ction 252(b) a re  the  TRRO ma tte rs , a nd

the  a rbitra tor s hould s trike  the m.11

12

13

14

2. Alternatively, Arizona Dialtone's List of Issues Should Be Severed for
Subsequent Determination, and Made Subject to an Order Requiring
More Definite Statement.

15

16

17

18

19

20

21

22

23

Should the  a rbitra tor not s trike  this  lis t of issues  from this  a rbitra tion, Qwest reques ts  tha t

they be  severed, and tha t Arizona  Dia ltone  be  compelled to provide  a  more  definite  s ta tement.

Ne ithe r the  Act nor any applicable  rule  requires  tha t a ll issues  ra ised in Section 252 a rbitra tion

must be  considered s imultaneously. Common sense  and concerns over issue  preclusion may

dicta te  tha t certa in issues must be  tried together, but these  other issues ra ised by Arizona

Dia ltone  do not fa ll within tha t ca tegory s ince  they do not concern the  same  underlying subject

matte r or facts  as  do the  matte rs  addressed by the  TRRO Amendment. Just as  the  Commission

may join issues and consolida te  proceedings "when it appears  tha t the  issues are  substantia lly the

24

25

26

18 See  Exhibit 1 to Response . The  lis t of issues  includes the  accuracy of Qwest's  DUF records
for prepaid IXCs and the  use  of loca l PRI for access , a  concern about a  wholesa le  discount ra te
in Colorado, Qwest's  billing of long dis tance  and othe r end use r charges  including charges  from
other ca rrie rs , ope ra tor se rvices  cha rges , the  billing of Qwest's  EUCL, and "the  accuracy of
Qwe s t's  billing."
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7

8

9

10

11

12

13

14

15

16

17

same and tha t the  rights  of the  parties  will not be  pre judiced by such procedure ,"19 Qwest

submits the  Commission should sever issues and proceedings when the  issues are  substantia lly

diffe rent or the  rights  of one  of the  pa rtie s  will be  pre judiced by consolida tion.

Although Arizona  Dia ltone  lis ted mos t of those  subjects  in the ir April 21, 2006 le tte r

opening negotia tions  unde r Section 252(a )(l) of the  Act, the  "window" for seeking a rbitra tion

closed without Arizona  Dia ltone  having pursued negotia tions  of those  subj ects . Essentia lly,

then, the  parties  have  not discussed them within a t least the  las t two years . Because  Arizona

Dia ltone  has  not provided a  more  de finite  s ta tement of its  issues , Qwest is  not sufficiently

familia r with them to fa shion re sponses  and te s timony. Nor has  Arizona  Dia ltone  provided the

type  and depth of informa tion tha t is  required for reques ts  for a rbitra tion under A.A.C.R14-2-

1505. Among the  matte rs  lacking, is  any brie f or othe r written s ta tement address ing the  disputed

issues. Nor is  there  any proposed interconnection agreement language proposed beyond tha t

which might best be  described as  "headings" ra ther than de ta iled contract provis ions  tha t provide

the  pa rtie s  with ce rta inty rega rding the ir obliga tions . Furthe r explana tion of the  issues , and

potentia lly discove ry, will be  required to fully comprehend and try those  is sues . However, the

Commission should not pe rmit these  issues  to de lay the  implementa tion of the  important na tiona l

policies  made  in the  TRRO.

18

19 v . CONCLUSION

20

In the  TRO, the  FCC admonished a ll panties  to "avoid gamesmanship. In the  TRRO, the

22 FCC aga in admonished a ll pa rtie s  not to de lay in implementing the TRRO:

21

23

24

25

We expect tha t incumbent LECs and compe ting ca rrie rs  will implement the
Commiss ion's  findings as  directed by section 252 of the  Act. Thus , ca rrie rs  must
implement changes  to the ir inte rconnection agreements  consis tent with our conclusions  in
this  Orde r. We  note  tha t the  fa ilure  of an incumbent LEC or a  compe titive  LEC to
ne gotia te  in good fa ith unde r se ction 25l(c)(l) of the  Act a nd our imple me nting rule s

26 19 A.A.c. R14-3-109(H).
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1

2

3

4

may subj act tha t pa rty to enforcement action. Thus , the  incumbent LEC and competitive
LEC must negotia te  in good fa ith regarding any ra tes , te rms, and conditions necessary to
implement our mle  changes . We expect tha t pa rtie s  to the  negotia ting process  will not
unreasonably de lay implementa tion of the  conclus ions  adopted in this  Order. We
encourage  the  s ta te  commissions to monitor this  a rea  close ly to ensure  tha t parties  do not
engage in unnecessary delay.20

The  Commiss ion ca n be s t fulfill its  role  in this  ma tte r by imme dia te ly ruling in fa vor of

5 Qwest for its  proposed TRRO Amendment, a lte rna tive ly the  Commiss ion should limit the  scope

6 of issues  for Arbitra tion to the  reques ted TRRO Amendment, and deny a rbitra tion of billing

7 dispute s  and the  othe r ma tte rs  ra ised by Arizona  Dia ltone . If Arizona  Dia ltone 's  s ta tement of

8 issues  for a rbitra tion is  not s truck from the  Arbitra tion, those  issues  should be  separa ted from

9 the  TRRO Amendment issues  for furthe r deve lopment, and not pe rmitted to de lay the  a rbitra tion

10 of the  TRRO Amendment.

11 RES P ECTFULLY S UBMITTED this  4th da y of Fe brua ry, 2008.
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Norma n G. Curtright
(Arizona  Ba r No. 022848)
20 E. Thomas Rd., 16th Floor
P hoe nix, Arizona  85012
Te l: (602) 630-2187
Fax: (303) 383-8484
Ema il: norm.curtright@qwe s t.com
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AR IZO NA C O R P O R ATIO N C O MMIS S IO N
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Sarah Harpring, Adminis tra tive  Law Judge
He a ring Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 W. Washington
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Armando Fimbres
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ARIZONA CORP ORATION COMMIS S ION
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Maureen A. Scott, Esq.
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Tom Bade
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