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IN THE MATTER OF QWEST CORPORATION'S
PETITION FOR ARBITRATION AND APPROVAL
OF AMENDMENT TO INTERCONNECTION
AGREEMENT WITH ARIZONA DIALTONE, INC.
PURSUANT TO SECTION 252(b) OF THE
COMMUNICATIONS ACT OF 1934, AS
AMENDED BY THE TELECOMMUNICATIONS
ACT OF 1996 AND APPLICABLE STATE LAWS.

10 PROCEDURAL ORDER

11 BY THE COMMISSION:
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On December 17, 2007, Qwest Corporation ("Qwest") filed with the Arizona Corporation

Commission ("Comlnission") a Petition for Arbitration under 47 U.S.C. § 252(b) and Arizona

Administrative Code ("A.A.C.") R14-2-1505 ("Petition"). In its Petition, Qwest requested that the

Commission resolve issues related to the Interconnection Agreement ("ICA") between Qwest and

Arizona Dialtone, Inc. ("Arizona Dialtone"). According to Qwest, the issues derive from Arizona

Dialtone's refusal to enter into an amendment to the current ICA ("ICA Amendment") that would

implement changes related to unbundled access to mass market local circuit switching, changes that

Qwest asserts are mandated by federal law, specifically the Federal Communications Commission's

("FCC's") Triennial Review Remand Orders ("TRRO") and 47 C.F.R. § 5l.319(d). Qwest asserts

that Arizona Dialtone has refused to transition its UNE-P services as required by the TRRO and

federal regulations and has refused to enter into the ICA Amendment to implement TIUKO-mandated

changes. Qwest asks that the Commission arbitrate each disputed issue included in its Petition,

resolve each issue in Qwest's favor, find that its proposed ICA Amendment is consistent with the

applicable law, issue an order adopting its ICA Amendment, and grant such other relief as is fair and

justified.

27

28
1 In re Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, 20 F.C.C.R. 2533 (2005)(Order on Remand).
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1 Also on De ce mbe r 17, 2007, Qwe s t file d a  Compla int a ga ins t Arizona  Dia ltone , re que s ting

2 tha t the  Commiss ion (1) de cla re  tha t the  ICA re quire s  Arizona  Dia ltone  to compe nsa te  Qwe s t a t the

3 tra ns itiona l ra te  for UNE-P  P AL a nd P OTS  for e mbe dde d se rvice s  for a  one -ye a r tra ns ition pe riod

4 tha t be ga n Ma rch ll, 2005, a nd a t the  ra te  for a lte rna tive  s e rvice s  for ne w orde rs  the re a fte r, (2)

5 compe l Arizona  Dia ltone  to pa y s uch cha rge s  to Qwe s t; (3) compe l Arizona  Dia ltone  to pa y la te

6 payment cha rges  on the  amounts  orde red to be  pa id, (4) compe l Arizona  Dia ltone  to execute  the  ICA

7 Ame ndme nt a nd to comply with its  obliga tions  the re unde r; a nd (5) a wa rd such othe r re lie f, including

8 but not limited to appropria te  fines  or penalties , as  the  Commission deems just and reasonable

9 A joint proce dura l confe re nce  for the  Arbitra tion ma tte r a nd the  Compla int ma tte r wa s  he ld

10 on Ja nua ry 14, 2008, a t the  Commiss ion's  office s  in P hoe nix, Arizona . Qwe s t a nd Arizona  Dia ltone

l l e a ch a ppe a re d through couns e l. S ta ff did not a ppe a r. Be ca us e  it wa s  Qwe s t, a n incumbe nt loca l

12 e xcha nge  ca rrie r ("ILEC"), ra the r tha n Arizona  Dia ltone , a  compe titive  loca l e xcha nge  ca rrie r

13

14 pa rty to a  ne gotia tion to pe tition for a rbitra tion within a  s pe cifie d pe riod a fte r a n ILE C rece ives  a

15 re que s t for ne gotia tion, Qwe s t a nd Arizona  Dia ltone  we re  both a ske d to s ta te  the ir pos itions  on (1)

18 confe re nce , Qwe s t a nd Arizona  Dia ltone  we re  dire cte d to file  brie fs  on those  is sue s  by Ja nua ry 28,

1 9  2 0 0 8 .

20 Als o a t the  proce dura l confe re nce , Qwe s t a nd Arizona  Dia ltone  we re  a s ke d to s ta te  the ir

21 pos itions  on cons olida ting the  Arbitra tion ma tte r a nd the  Compla int ma tte r. Ne ithe r Qwe s t nor

22 Arizona  Dia ltone  obje cte d to cons olida ting the  two ma tte rs . The  is s ue  of cons olida tion wa s  rd<e n

23 under advisement.

24

25 252, Qwest and Arizona  Dia ltone  were  a lso asked whe ther they objected to suspending the  time lines

27

28 The Complaint matter was assigned Docket No. T-03608A-07-0694 et al.2
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1 while  Arizona  Dia ltone  did not. As  a  re s ult of Qwe s t's  obje ction, the  he a ring in  the  Arbitra tion

2 ma tte r wa s  te nta tive ly s che dule d for Fe brua ry ll, 2008. Couns e l for Qwe s t a nd Arizona  Dia ltone

3 indica ted tha t this  da te  appea red to be  acceptable , and counse l for Qwes t was  ins tructed to make  a

4 tiling a s  soon a s  poss ible  if tha t should prove  to be  incorre ct upon furthe r inquiry. Counse l for Qwe s t

5 was a lso ins tructed tha t requesting a  diffe rent hearing da te  would like ly result in suspension of the  47

7 On January 16, 2008, a  Procedura l Order was  issued directing Qwest and Arizona  Dia ltone  to

8 tile  the  brie fs  dis cus se d a t the  proce dura l confe re nce . S ta ff wa s  a lso re que s te d to file  such a  brie f.

9 The  P roce dura l Orde r a lso s che dule d a  he a ring in the  Arbitra tion ma tte r to comme nce  on Fe brua ry

10 ll, 2008; re que s te d S ta ff to a ppe a r a nd pa rticipa te  in the  he a ring; a nd dire cte d Qwe s t a nd Arizona

l l Dia ltone  to sha re  e qua lly the  cos ts  for tra nscription, including e xpe dite d tra nscripts , if the  he a ring

12 we re  to go forwa rd on the  Arbitra tion ma tte r a lone  or on both ma tte rs , if consolida te d. The  is sue  of

13 cons olida tion wa s  not de cide d, pe nding re s olution of the  is s ue s  conce rning Qwe s t's  a uthority to

15 On January 17, 2008,3 Arizona  Dia ltone  filed its  re sponse  to Qwest's  Pe tition. In its  re sponse ,

16  Arizona  Dia ltone  d id  no t ob je ct to  or d is pute  the  bu lk of Qwe s t's  P e tition . Howe ve r, Arizona

17 Dia ltone  a sse rted tha t, in addition to the  issues  ra ised by Qwest, the  Arbitra tion ma tte r should re solve

18 the  "true  up" of ra te s  s ought by Qwe s t in  the  Compla int ma tte r a nd Arizona  Dia ltone 's  ongoing

19 billing a nd pricing dis pute s  with Qwe s t.

20 On January 28, 2008, Qwest filed its  brie f a s  reques ted. In its  brie f, Qwest a sse rted tha t it has

21

22 the  conte xt of a me ndme nts  to inte rconne ction a gre e me nts , to pe rmit ILE Cs  to initia te  re que s ts  for

23 ne gotia tion. In support, Qwe s t quote d a  footnote  from the  FCC's  Trie nnia l Re vie w Orde r ("TRO")4.

24 Qwe s t a lso a s se rte d tha t a  numbe r of s ta te  commiss ions  ha ve  inde pe nde ntly conclude d tha t ILE Cs

26

27
4

28

3 This was six days after the deadline for response under 47 U.S.C. §252(b)(3).
In re Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 F.C.C.R. 16978,

17405 n.2087 (2003)(Report and Order & Order on Remand & Further Notice of Proposed Rulemaking).
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of the  Ala ba ma  P ublic S e rvice  Commis s ions  ("Ala ba ma  P S C") a nd a n orde r of the  P ublic Utility

Commiss ion of Ore gon ("Ore gon PUC"). Fina lly, Qwe s t s ta te d, be ca use  the  FCC ha s  "conclus ive ly

se ttled" tha t, in the  context of amendments  to inte rconnection agreements , an ILEC has  the  authority

On J a nua ry 28, 2008, S ta ff file d its  brie f a s  re que s te d. In its  brie f S ta ff a s s e rte d tha t the

footnote  from the  TRO tha t Qwest had cited and a  couple  of court cases . S ta ff went on to a sse rt tha t

9 Arizona  Dia ltone  a ppa re ntly de s ire s  to us e  the  ICA Am e ndm e nt a s  le ve ra ge  to ge t othe r cha nge s

10 ma de  to its  ICA or to obta in rulings  on how its  e xis ting ICA s hould be  inte rpre te d a nd tha t the  billing

l l dis pute  is s ue s  ra is e d by Arizona  Dia ltone  would more  a ppropria te ly be  re s olve d through a  compla int

12 file d  b y Arizona  Dia ltone , S ta ff que s tione d whe the r a n a rb itra tion proce e ding  is  the  a ppropria te

13 ve hicle  to re s olve  the  pa rtie s ' is s ue s , a s  Arizona  Dia ltone  doe s  not a ppe a r to obje ct to the  s ubs ta nce

14

15 S ta ff s ta te d  tha t it b e lie ve s  the  tim e line s  do  a p p ly to  the  p roc e e d ing  if it g oe s  fo rwa rd  a s  a n

16 a rbitra tion, a t le a s t with re s pe ct to the  is s ue s  ra is e d in the  Arbitra tion ma tte r. In a ddition, S ta ff s ta te d

17 tha t it doe s  no t s up p ort c ons o lida tion  o f the  Arb itra tion  m a tte r a nd  the  C om p la in t m a tte r,  a s

18

19

20

21

a rb itra tion p roce e dings  a ddre s s  is s ue s  on a  p ros pe ctive  ba s is , whe re a s  com pla int p roce e dings

typica lly a ddre s s  is s ue s  pe rta ining to dis pute s  re ga rding e xis ting ICe s . S ta ff a s s e rte d tha t mixing

compla int a nd a rbitra tion proce e dings  will ultima te ly le a d to confus ion.

On J a nua ry 29, 2008, Arizona  Dia ltone  file d its  b rie f. In  its  b rie f, Arizona  Dia ltone  s ta te d

22 tha t it ha d be e n una ble  to ide ntify a ny le ga l a uthority re ga rding whe the r a  re que s t for ne gotia tions  by

23

5

24

25

26

27

28

In re Arbitration of the Interconnection Agreement Between Bellsouth Telecommunications, Inc. and Now
Communications, Inc., Pursuant to the Telecommunications Act of 1996, Docket 27461 (Alabama Public Service
Commission June 23, 2000)(Procedural Order) ("Alabama Procedural Order").
6 In re Petition of Qwest Corporation for Arbitration of Interconnection Rates, Terms, Conditions, and Related
Arrangements with Beaver Creek Cooperative Telephone Company, Order No. 02-148 (Public Utility Commission of
Oregon March 7, 2002)(Order) ("Oregon Order").

Staffcited US. West Communications v. Sprint Communications Co., 275 F.3d 1241 (10"' Cir, 2002) and Illinois Bell
Telephone Co. v. Illinois Commerce Commission et al., 2007 WL 2815924 (N.D. Ill. 2007). Neither of these cases dealt
with a scenario such as the one at hand, where an ILEC actually requested the negotiations that led to the petition for
arbitration.

4
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1 an ILEC is  sufficient to trigge r the  right to pe tition for a rbitra tion be fore  a  s ta te  commiss ion unde r 47

Thus , Arizona  Dia ltone  turne d to s ta tutory cons truction to de te rmine  whe the r

3 Qwe s t ha d a uthority to pe tition the  Commis s ion. Us ing the  pla in la ngua ge  of the  s ta tute , Arizona

4 Dia ltone  de te rmine d tha t a  re que s t for ne gotia tions  ma de  by a n ILEC to a  CLEC would a ppe a r to be

5 ins uffic ie n t to  trigge r a  righ t to  a rb itra tion . Howe ve r, by a pplying  the  princip le  o f s ta tu tory

6 cons truction tha t a  s ta tute  will be  cons true d to a void "a bsurd" re sults ,8 Arizona  Dia ltone  conclude d

7 tha t Qwe s t should be  a uthorize d to pe tition the  Commiss ion for a rbitra tion. Arizona  Dia ltone  s ta te d

8 tha t it doe s  not oppos e  a rbitra tion in this  ma tte r s o long a s  the  Arbitra tion ma tte r a nd Compla int

9 ma tte r a re  consolida te d a nd the  consolida te d ma tte rs  a re  se t for he a ring on a  norma l time line  ra the r

10 tha n the  a cce le ra te d time line  re quire d for a rbitra tion. Arizona  Dia ltone  spe cifica lly re que s te d tha t the

l l Commiss ion consolida te  the  Arbitra tion ma tte r a nd the  Compla int ma tte r a nd se t the  consolida te d

12 ma tte rs  for he a ring in or a fte r April 2008. Arizona  Dia ltone  did not s pe a k s pe cifica lly to whe the r it

13

14 On Ja nua ry 30, 2008, Qwe s t file d a  Motion for Judgme nt on the  P le a dings  in the  Compla int

15 matte r.

16 On January 31, 2008, a  Procedura l Order was  issued ordering tha t Qwest had the  authority to

18 ma y proce e d be fore  the  Commis s ion, tha t the  he a ring in the  Arbitra tion ma tte r, a t which S ta ff is

19 re que s te d to a ppe a r a nd pa rticipa te , s ha ll comme nce  on Fe brua ry ll, 2008, a nd tha t Qwe s t a nd

20 Arizona  Dia ltone  s ha ll e qua lly s ha re  the  cos ts  for tra ns cription of the  he a ring in  the  Arbitra tion

21 ma tte r a nd s ha ll a rra nge  a nd pa y to  ha ve  e xpe dite d tra ns cripts  pre pa re d a nd provide d to  the

22 Commis s ion's  He a ring Divis ion. The  P roce dura l Orde r did not cons olida te  the  Arbitra tion ma tte r

23 and the  Compla int matte r.

24 La te r on  J a nua ry 31 , 2008 , Qwe s t file d  a  Re que s t fo r P roce dura l Confe re nce  in  the

25 Arbitra tion ma tte r a nd a  Re que s t for P roce dura l Confe re nce  in the  Compla int ma tte r. Qwe s t s ta te d

26 tha t it de s ire s  a  proce dura l confe re nce  be ca use  of its  Motion for Judgme nt on the  P le a dings  in the

27

28 Arizona Dialtone cited Arpaio v. Steinle,201 Ariz. 353, 355 (App. 2001) for this principle.8

5
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Staff is  reques ted to  appear a t and partic ipa te  in  the  procedura l conference .

191'

1 Compla int ma tte r.

2 In light of Qwe s t's  dua l re que s ts , the  immine nce  of the  he a ring in the  Arbitra tion ma tte r, a nd

3 the  ove rla pping na ture  of the  Arbitra tion ma tte r a nd the  Compla int ma tte r, it is  a ppropria te  to hold a

4 procedura l confe rence  a s  to both the  Arbitra tion ma tte r and the  Compla int ma tte r.

5 IT IS  THEREFORE ORDERED tha t a procedura l conference to discuss  Qwe s t's  Motion for

6 Judgme nt on the  P le a dings  in the  Compla int ma tte r a nd a ny othe r re le va nt is sue s  in the  Arbitra tion

7 ma tte r a nd the  Compla int ma tte r s ha ll comme nce  on Fe b ru a ry 6, 2008, a t 10:00 a .m., or a s  soon

8 the re a fte r a s  is  pra ctica ble , a t the  Commiss ion's  office s , 1200 We s t Wa shington, P hoe nix, Arizona

9 85007.

10 IT IS  FURTHER ORDERED tha t a ll pa rtie s  mus t comply with Rule s  31 a nd 38 of the  Rule s

l l

12 pro hoc vice .

13 IT IS  FURTHER ORDERED tha t the  Ex P a rte  Rule  (A.A.C. R14-3~113-Una uthorize d

14 Communica tions ) a pplie s  to  th is  proce e ding a nd s ha ll re ma in  in  e ffe ct until the  Commis s ion 's

15 Decis ion in this  ma tte r is  fina l and non-appea lable .

16 IT IS  FURTHER ORDERED tha t the  Arbitra tor ma y re s cind, a lte r, a me nd, or wa ive  a ny

17 portion of this  P rocedura l Orde r e ithe r by subsequent P rocedura l Orde r or by ruling a t hea ring.

18 DATED th is day of February, 2008.

19

20

21

22

23

24

25

26

27

28

SARAH n. HAm 7
ARBITRATOR
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6
Cla udio E. Ia nnite lli, Esq.
Glenn B. Hotchkiss , Esq.

7  Ma tthe w A. Klopp, Es q.
CHIEFETZ, IANNITELLI &
MARCOLINI, P .C.
Vlad Tower, 19th Floor
1850 North Centra l Avenue
P hoe nix, AZ 85004
Attorne ys  for Arizona  Dia ltone , Inc.
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8

Copies  of the  foregoing ma iled/de live red
this day of Februa ry, 2008, to:

Norman G. Curtright, Corpora te  Counse l
QWES T CORP ORATION
20 East Thomas Road, 16th Floor
P hoe nix, AZ 85012
Attorne y for Qwe s t Corpora tion

Tom Bade, President
ARIZONA DIALTONE, INC.
7170 West Oakland
Cha ndle r, AZ 85226

Chris tophe r Kempley, Chie f Counse l
Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007

Ernest G. Johnson, Director
Utilitie s  Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007

ARIZONA REP ORTING S ERVICE, INC I
2200 North Centra l Avenue , Suite  502
Phoenix, Arizona  85004-1481
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