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IN THE MATTER O F  THE F O RMAL
COMP LAINT OF QWES T CORP ORATION
AGAINS T ARIZONA DIALTONE, INC. TO
ENFORCE ITS  INTERCONNECTION
AG R EEMENT

11
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FOR J UDGMENT ON THE
P LEADINGS
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Pursuant to Arizona Adminis tra tive  Code R14-3-106(K) and Rule  12(0), Arizona Rules

of Civil Procedure, Qwes t Corporation ("Qwest") hereby reques ts  that the Commiss ion issue an

order granting Qwes t the  re lief reques ted in its  Complaint, based on the  pleadings , This  Motion

is  supported by the  pleadings  and the  following Memorandum of Points  and Authorities .

19

20 I. Introduction and Background

21

22

23

24

25

26

Qwes t's  Complaint s ta tes  that Arizona Dialtone viola ted the  terms  of the  parties '

Interconnection Agreement ("ICA") by refus ing to enter into a  change of law amendment

reflecting the  provis ions  of the  FCC's  Triennia l Remand Order ("TRRO"), and by refus ing even

to follow the dispute  resolution processes  provided in the ICA for when there is  a  disagreement

over the  change  of law. The  Compla int s ta tes  tha t the  fa ilure  of Arizona  Dia ltone  to comply with

I



1

2

3

4

the  provis ions  of the  TRRO is  a lso a  viola tion of the  pa rtie s ' ICA. Qwes t a sks  tha t Arizona

Dia ltone 's  fa ilure  to amend its  conduct in conformity with the  ICA and the  TRRO should be

remedied by an orde r compelling Arizona  Dia ltone  to execute  the  TRRO Amendment tha t othe r

CLECs have  s igned in Arizona . Tha t amendment provides  for back-billing of amounts

5 applicable  back to the  da tes  es tablished by the  FCC's  order for transition and for convers ions

from UNE-P  se rvice s  to a lte rna tive  se rvice s  providing comparable  functiona lity. The  TRRO

Amendment is  consis tent with the  TRRO, and an order requiring Arizona  Dia ltone  to s ign the

TRRO Amendment and comply with its  te rms  is  entire ly appropria te  to re ctify Arizona

6

7

8

9 Dia ltone 's  compliance  lapses .

Arizona  Dia ltone  has  re fused to s ign of the  TRRO amendment for nearly 3 years  from the

11 effective  da te  of the  TRRO and from when the  firs t request was  made . Now, however, the

12 Answer filed by Arizona  Dia ltone  in this  Compla int decla re s  tha t it ha s  been willing to s ign a

la TRRO Amendment so long as  tha t amendment addresses  not only the  impact ofthe TRO and

14 TRRO in the  Inte rconnection Agreement be tween Qwest and AZDT but a lso some  billing

15 disputes] By reason of the  admiss ions  and s ta tements  made  by Arizona  Dia ltone  in its  January

16 22, 2008 Answer to Qwest's  Compla int, Arizona  Dia ltone  agrees  with Qwest about the  impact

17 and meaning to the  TRRO, and the  effective  dates of the  TRRO.

18 The  "billing disputes" a llega tion, even if true , is  not a  de fense  to the  matte rs  ra ised in the

19 Compla int. Arizona  Dia ltone 's  Answe r inte rpose s  ce rta in othe r a ffirma tive  de fe nse s  to lia bility

20 for back-billing tha t a re  groundle ss  a s  a  ma tte r of law. An orde r in favor of Qwest on its

21 Compla int should be  approved promptly.

1 0

22

23 11. Arizona Dialtone Now Agrees with Qwest Regarding the Legal Impact of the TRRO

24 and the  Implementing Regula tions

25

2 6 1Ans we r,1m10,15 .
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Qwest s ta ted in its  Compla int, and Arizona  Dia ltone  admits ,2 tha t from the  e ffective  Da te

of the  TRRO on March ll, 2005 to the  time  Qwes t filed these  actions , Qwes t repea tedly

reques ted Arizona  Dia ltone  to ente r into negotia tions  to implement the  TRRO. Throughout this

long-standing impasse , Arizona  Dia ltone  asserted various excuses, which it has  now abandoned.

Indeed, Arizona  Dia ltone  now s ta te s  in its  Answer tha t it "has  been willing to s ign a  TRRO

Amendment"3 and "admits  tha t it is  obliga ted to negotia te  a  TRRO amendment."4

By its  fa ilure  to deny the  s ta tements  in Qwest's  Compla int, pa ragraphs  7 and 8, Arizona

Dia ltone  admits  Qwest's  s ta tements  regarding the  lega l impact of the  TRRO and the

implementing regula tions , including the  fact tha t under the  TRRO CLECs were  required to

1 0 conve rt a ll UNE-P  se rvices  to a lte rna tives  by the  end of the  specified trans ition pe riod. Arizona

11

1 2

Dia ltone  has  abandoned its  pre -compla int pos ition tha t it was  not required to s ign the  TRRO

Amendment based on its  theory that the  TRRO did not mandate  the changes.5

1 3

1 4 111. Arizona Dialtone's Admissions Resolve the Complaint

1 5

1 6

1 7

1 8

1 9

Arizona  Dia ltone 's  Answe r e s se ntia lly a dmits  tha t Arizona  Dia ltone 's  pre -litiga tion

objections  to the  TRRO Amendment were  wrong. With these  s ta tements  and admiss ions  by

Arizona  Dia ltone , it is  now clea r tha t Arizona  Dia ltone  does  not contes t the  provis ions  of the

TRRO Amendment a s  it was  proposed to them by Qwest. As  s ta ted by the  Commiss ion S ta ff in

3 See, fn. 1, supra.
20 2 Answer, 1110.

21 4 Answer, 1114.
5 Arizona  Dia ltone 's  pre -litiga tion pos ition wa s  s ta te d in the  Ma rch 3, 2006, le tte r from Willia m D.

Compla int. The  le tte r s ta te s :

22
Cleave land, counse l for Arizona  Dia ltone , to Qwest, which le tte r appea rs  a s  Exhibit C to Qwest's

23

24

25

26

Additiona lly, the  proposed TRRO Amendment tha t Qwest has  dra fted
seems to imply tha t somehow the  modifica tions  conta ined in it a re  manda ted by
the  TRRO curre ntly on re vie w in the  Wa shington DC courts . While  the  TRRO is
quite  a  lengthy document, I have  been searching it for any mention of such a
mandate  to implement the  changes in the  Amendment, but I have  been unable  to
find one .
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1 the  para lle l proceeding involving the  same opera tive  facts :

2

3

4

[T]he  TRRO's  implementa tion a rguably should have  been accomplished by the
Cha nge  of La w provis ions  in the  pa rtie s ' e xis ting ICA. Aga in, AZDT doe s  not
a ppe a r to ha ve  a ny re a l is sue  with Qwe s t's  TRRO Ame ndme nt. AZDT s imply
seeks  to use  the  TRRO Amendment to re solve  othe r "billing disputes" a s  we ll.
Howe ve r, if AZDT ha s  "billing is sue s" with Qwe s t re ga rding its  e xis ting ICA, the
appropria te  remedy for AZDT is  to file  a  compla int with the  Commiss ion.6

5

6

7

The  exis tence  of "billing disputes ," even if true , does  not present a  de fense  to Arizona  Dia ltone 's

obliga tion to ente r into the  TRRO Amendment.

8

9 Iv. Arizona  Dia ltone 's  De fe ns e s  to  Ba c k-Billing  Unde r the  TRRO Ame ndme nt Are

10 Le ga lly Ins u ffic ie n t

11

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

21

22

Arizona  Dia ltone  wa s  oblige d by the  TRRO to conve rt from UNE-P  by Ma rch ll, 2006,

and obliged to pay Qwest according to a  true -up. Arizona  Dia ltone 's  pleadings  have  shifted the

ba ck-billing is sue  from whe the r the y a re  obliga te d to pa y ba ck-billing, to cla ims  of a ffirma tive

de fenses . Those  cla ims  a re , (a ) Qwest "knowingly processed" orde rs  for new UNE-P  se rvices

during the  one-year trans ition pe riod and the rea fte r, and tha t Arizona  Dia ltone  pa id Qwest for the

UNE-P  se rvices  a t the  ra te s  invoiced by Qwest , such tha t Qwes t should now be  s topped from

collecting additiona l amounts  from Arizona  Dia ltone  for those  se rvice s ,7 and (b) tha t Arizona

Dia ltone 's  une xpla ine d "billing dispute s" should se rve  a s  a  se toff a ga ins t the ir lia bility for the

back-billing. Each of these  a ttempts  a t a ffirma tive  de fenses  to the  back-billing a re  lega lly

incorrect. And as  s ta ted above , they do not crea te  a  ba r to an order a ffirming Qwest's

entitlement to the  TRRO Amendment and back-billing unde r tha t Amendment.

23

24

25

6 Commission Staff' s Brief, In the Matter of Qwest Corporation 's Petition for Arbitration and
Approval of Amendment to Interconnection Agreement with Arizona Dialtone, Inc. Pursuant to
Section 252(b) of the Communications Act of]934 as Amended by the Telecommunications Act
of1996 and Applicable State Laws, Ariz. Corp. Comm'n. Docket Nos. T-01051B-07-0693 and
T-03608A-07-0_93

26 Compla int Answer, 1]97
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1

a.
1

2

The Es toppel Theory Does  Not Perta 'm, Becaus e  the  TRRO Expres s ly
Provided  for a  True -up , and  becaus e  Arizona  Dia ltone  Had Notice  of
the  Temporary Nature  of the  Charges  and the  Neces s ity of a
Subs equent True-up.

3 Arizona  Dia ltone  ra ise s  the  a ffirma tive  de fe nse s  of wa ive r a nd e s toppe ls  to the  ba ck-

4 billing, a lle ging tha t "Qwe s t knowingly proce s s e d orde rs  for ne w UNE-P  s e rvice s  during the

5 one -ye a r tra ns ition pe riod a nd the re a fte r, a nd tha t AZDT pa id Qwe s t for the  UNE-P  a nd P OTS

6 s e rvice s  a t the  ra te s  invoice d by Qwe s t, s uch tha t Qwe s t s hould now be  s toppe d from colle cting

7 a dditiona l a m ounts  from  AZDT for thos e  s e wice s ."8 Tha t the ory is  a  fla we d a pplica tion of the

g le ga l the ory of e s toppe ls  a nd ca nnot pre ve nt the  TRRO Ame ndme nt from be ing orde re d by the

9 Com m is s ion, with  its  ba ckfilling provis ions  inta c t.

10 An e sse ntia l e le me nt of the  the ory of e s toppe ls  a s  a  de fe nse  to a  lia bility is  whe the r the

l l pa rty cla iming e s toppe ls  ha s  jus tifia bly re lie d on the  a ction of the  othe r pa rty. The  Arizona

12 S upre me  Court s ta te d, with re ga rd to the  diffe re nt va ria tions  of the  e s toppe ls  the ory: "We  ne e d

13 not he re  s ta te  a ll of the  e le me nts  of the se  complime nta ry principle s  of e s toppe ls . It suffice s  for our

14 purpose s  to s ta te  tha t both forms  re quire  a  jus tifia ble  right to re ly on the  pa rt of the  re pre se nte e  or

15 p ro m is e . In this  ca s e  Qwe s t notifie d Arizona  Dia ltone  a s  e a rly a s  Ma rch 4, 2005 tha t Qwe s t

16 inte nde d to ne gotia te  ICA a me ndme nts  re fle cting the  ne w re quire me nts  of both the  TRO a nd

17 TRRO, a nd s pe cifica lly s ta te d tha t in the  me a ntime  Qwe s t would continue  to proce s s  s e rvice

18 orde rs  re que s t for impa cte d UNEs  unde r e xis ting ICA, s ubje ct to price  true -up.10 Arizona

19 Dia ltone  a dmits  to Qwe s t's  a ve rme nts  conce rning the  Ma rch 4, 2005 notice .11

2 0 The  FCC provide d for a  one -ye a r tra ns ition pe riod, a nd s pe cifica lly e nvis ione d tha t true -

2 1 ups  would be  ne ce s s a ry whe n TRRO a me ndme nts  we re  ne gotia te d: "UNE-P  a rra nge me nts  no

22 longe r s ubj e t to unbundling s ha ll be  s ubj e t to true -up to the  a pplica ble  tra ns ition ra te  upon the

,,9

23

24

25

26

8 Answer to Compla int,119, 27.
9 Trollope  v. Koe rne r, 470 P .2d 91 (Ariz. 1970), citing Waugh v. Lennard, 211 P .2d 806 (Ariz.
1949) ("The binding thread in a ll the  classes of cases which have  been enumerated is  the

jus tifiable  re liance  of the  promise  and the  ha rdship involved in re fusa l to enforce  the  promise").
See, 1110,

11 Answer 1110.
Com pla int.
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14
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17

18

19

20

21

a me ndme nt of the  re le va nt inte rconne ction a gre e me nt, including a ny a pplica ble  cha nge  of la w

proce s s e s ."l2 This  unde rs core s  the  FCC's  re cognition tha t the re  we re  e xis ting ICe s , which

conta in cha nge  of la w proce s s e s , tha t mus t be  ta ke n into a ccount. In the  fa ce  of the  FCC's

e xpre s s ions  of re s pe ct for the  proce s s e s  conta ine d in ICe s , Qwe s t could not unila te ra lly be gin

billing a t a  diffe re nt ra te . Qwe s t did not wa ive  its  rights  to ba ck bill,  howe ve r, a nd in fa ct, a s

note d a bove , e xpre s s ly re s e rve d thos e  rights . For Arizona  Dia ltone  to a rgue  tha t Qwe s t

s ome how wa ive d its  rights  by continuing to pe rform  unde r the  ICA until a n a me ndme nt wa s

fina lize d doe s  not spe a k to wa ive r or e s toppe ls , ra the r it e xpose s  Arizona  Dia ltone 's  s che me  to

"ga me " the  proce s s  in a n e ffort to a void the  highe r ra te  for a s  long a s  it could. Arizona  Dia ltone

did  not jus tifia bly re ly on the  fa ct tha t Qwe s t fille d orde rs , a nd continue d to bill unde r the  UNE-P

re gime . Nor did Arizona  Dia ltone  ta ke  a ny a ction or cha nge  its  pos ition to its  de trime nt ba s e d on

a ny a ctions  or promis e s  from Qwe s t, ra the r, Arizona  Dia ltone  re fus e d to a ct, not to its  de trime nt,

but to  its  be ne fit.  Arizona  Dia ltone 's  re fus a l to  e nte r into a  TRRO Am e ndm e nt, le ft Qwe s t in a n

impos s ible  dile mma  tha t could not ha ve  be e n inte nde d by the  FCC, a nd which this  Commis s ion

s hould re s olve  by orde ring tha t the  pa rtie s  e nte r into Qwe s t's  propos e d TRRO Ame ndme nt, with

the  ba ck-billing provis ions  inta ct.

Arizona  Dia ltone  a ls o ra is e s  a ffirma tive  de fe ns e s  of "pa yme nt" a nd "a ccord a nd

s a tis fa c tion." The s e  de fe ns e s  do not a pply e ithe r. Arizona  Dia ltohe  did not pa y the  iiull

a mounts  tha t a re  to be come  due  unde r the  TRRO Ame ndme nt. The  a mount the y pa id will be

ins ufficie nt to cove r the  ba ck-bill. Nor ha s  the re  be e n a ny a gre e me nt by Qwe s t to a cce pt s ome

le s s e r or diffe re nt a mounts  in s a tis fa ction of the  lia bility tha t Arizona  Dia ltone  ha s  ra cke d up by

22 its  noncomplia nce .

23 b. Arizo n a  Dia lto n e 's  Un e xp la in e d  "Billin g  Dis p u te s "  Do  No t  En t it le  It  to  a
S e to ff Ag a in s t  th e  Ba c k-Billin g

24

25

26 12 TRRQ,fn. 630.
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8

9

10
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1 3

Arizona  Dia ltone  cla ims as  an a ffirmative  de fense  tha t it is  entitled to a  se toff "based on

the  billing disputes" re fe renced, but not expla ined in the  Compla int. This  is  jus t anothe r

a ttempt by Arizona  Dia ltone  to pos tpone  the  back-billing a s  long a s  it can. The  TRRO

Amendment, and the  back-billing tha t it contempla te s , bea r no re la tionship to the  billing

disputes .14 Arizona  Dia ltone  does  not have  a  right to se toff because  of an unfiled, unliquida ted

cla im. Arizona  Dia ltone 's  procedura l pa th to pursue  a  billing dispute  is  to notify Qwes t of the

dispute  under the  processes  provided in the  ICA, and if tha t dispute  is  not resolved it could then

file  a  compla int with the  Commiss ion, see ldng enforcement of the  ICA. Ins tead, Arizona

Dia ltone  seeks to a rbitra te the  billing disputes ,15 which, even if successful, would only re sult in

favorable  contract provis ions  applied into the  future .

Should Arizona  Dia ltone  bring a  compla int rega rding its  cla imed billing dispute s , and

preva il, the  Commiss ion should then is sue  its  orde r requiring Qwes t to fulfill its  contractua l

obliga tions . There  is  no reason to hold the  long-de layed TRRO Amendment, however.

14

15 v. P UBLIC P O LICY RE Q UIRE S  P RO MP T RE S O LUTIO N O F THIS

16 C O MP LAINT

17

In the  TRO, the  FCC admonished a ll pa rtie s  to "avoid gamesmanship."16 In the  TRRO,

19 the  FCC aga in admonished a ll pa rties  not to de lay in implementing the  TRRO:

18

20

21

We note  tha t the  fa ilure  of an incumbent LEC or a  compe titive  LEC to negotia te  in good
fa ith unde r section 25l(c)(l) of the  Act and our implementing rule s  may subject tha t
pa rty to enforcement action. Thus , the  incumbent LEC and compe titive  LEC must
negotia te  in good fa ith regarding any ra tes , te rms, and conditions necessary to implement

22

23

24

25

26

Ll Answer 1127.
14 Qwest notes  tha t Arizona  Dia ltone  is  not cla iming tha t the  "billing disputes" a rise  out of a
ca lcula tion of the  back-bill or the  e lements  of the  ra te , ra the r they a re  described as  a  "se toff"
which implie s  a  dis tinctly diffe rent pa rt of the  inte rconnection re la tionship is  the  subj e t of the
"billing dis pute s ."
15 Answer 1127, incorpora ting by re fe rence  Arizona  Dia ltone 's  request for inclusion of the ir
billing dispute s  in a rbitra tion.
16 TRo, wi 706.
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1

2

our rule  changes . We expect tha t parties  to the  negotia ting process  will not unreasonably
de lay implementa tion of the  conclusions  adopted in this  Order. We encourage  the  s ta te
commissions to monitor this  a rea  close ly to ensure  tha t parties  do not engage  in
unnecessary delay. 17

3 The Commission can best fulfill its role in this matter by issuing an order finding in favor

4 of Qwest on the  pleadings  in this  matte r.

5

6 VI. CONCLUSION

7

8

9

For the reason stated above, this proceeding should be resolved by the Commission

issuing its order finding in favor of Qwest and providing the relief requested in the Complaint.

1 0

11 RES P ECTFULLY S UBMITTED this  30th da y of J a nua ry, 2008.
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Nolan G. Curtright

20 E. Thomas Rd., 16th Floor

Tel: (602) 630-2187
1 7

(Arizona  Ba r No. 022848)

P hoe nix, Arizona  85012

Fax: (303) 383-8484
Ema il: norm.curtright@qwe s t.com

1 8

1 9

20

2 1

22

23

24

25

26 17 TRRQ 11233.
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1 ORIGINAL a nd 13 copie s  ha nd-de live re d
for filing this  30th da y of J a nua ry, 2008, to:

2

3

4

5

Docke t Control
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P hoe n ix, AZ 85007

6

7

8

Sarah Harpring, Adminis tra tive  Law Judge
He a ring Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 W. Washington
P hoe nix, AZ 85007

9

10

11

Armando Fimbres
Utilitie s  Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 W. Washington Stree t
P hoe nix, AZ 85007

12

13

14

Maureen A. Scott, Esq.
Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 W. Washington Stree t
P hoe nix, AZ 95007

15

16 Copy of the  foregoing hand served and mailed
this  30th day of January, 2008, to:

17

18

19

Tom Bade
P re s ide nt-Arizona  Dia ltone , Inc,
6115 s . Kyrene  Rd, Suite  103
Tempe , AZ 85283

20

21

22

Cla udio E. Ia nnite lli, Es q.
Che ife tz, Ia nnite lli & Ma rcoline  P .C.
1850 North Centra l Avenue , 19111 Floor
P hoe nix, Arizona  85004
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