
DOCKETED BY \\

1

3

2

1

DRIGINAL

BEFORE THE ARIZONA MQQRP

I llllllllllllllllllllll
0000080972

\oln5Q

*
r

. I i

4»lyrIJ| E' '
`»\ - , lkan

rwjvl !mgr)
lua8u M st

g " »,*
a 1'inn :vi

I'l p u=59

s-4 I
L. I 'a

QRMIQN COMMISSION

Docke t No. S -20482A-06-0631

4
COMMISSIONERS

5

6
MIKE GLEASON, Chairman

WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES

GARY PIERCE
7

8

9

10

11

12

13

14
Ari20na Corporation Commission

D O C KET ED
15 APR 17 2008

16

NAKAMI CHI GROUP MINISTRIES
INTERNATIONAL, (a/k/a NCGMI), a Nevada
corporation sole
4400 N. Scottsdale Road, Suite 9-231
Scottsdale, Arizona 85251
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In the matter of: )  DOCKET no.  S-20482A-06-0631
)

EDWARD A. PURVIS and MAUREEN H. )
PURVIS, husband and wife )
2131 W. Shannon )
Chandler, Arizona 85224 )

) REPLY TO RESPONDENTS EDWARD
GREGG L. WOLFE and ALLISON A. WOLFE, ) AND MAUREEN PURVIS' CLOSING
husband and wife ) BRIEF
2092 W. Dublin Lane )
Chandler, Arizona 85224 )

)
)
>
)
)
)
)

Respondents. )
)

of

19

20 ("Commis s ion"), tile s  th is  re p ly in  re s pons e to  the  Re s ponde nts  Edwa rd a nd Ma ure e n P urvis  '

21 C lo s in g  Brie f Fo r th e  fo re g o in g  re a s o n s ,  th e  Co m m is s io n  re q u e s ts  th is  trib u n a l to  fin d  th e

22 Re s ponde nts  Edwa rd a nd Ma ure e n P urvis  ("Re s ponde nts ") in  viola tion of the  Arizona  S e curitie s

23 Act a nd e nte r a n orde r a ga ins t the m cons is te nt with  th is  finding. This  Re ply is  s upporte d by the

24 P la in tiff' s  P os t He a ring Me mora ndum a nd the  re cord in the  ins ta nt ma tte r.

Plaintiff; the Securities Division (the "Division") of the Arizona Corporation Commission

25

26
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1 DIS CUS S IO N AND LE G AL ANALYS IS

2

3

4

5

6

7

The  Re sponde nts  offe re d a nd sold to offe re r a nd inve s tors  se curitie s , in the  form of s tock

in ACI Holdings , Inc. ("ACI Holdings "), inve s tme nt contra cts  in  Na ka mi Chi Group Minis trie s

In te rna tiona l,  Inc .  ("NCGMI") a nd  p romis s o ry no te s  in  Home s  fo r S ou thwe s t Living , Inc .

("HS WL"), Corpora te  Archite cts , Inc. ("Corpora te  Archite cts ") a nd CS I Te chnologie s , Inc. ("CS I

Te chnologie s").l

8

9

10

11

12

13

14

A. ACI Holdings ' S tock Is  Required to Be  Regis te red Unle ss  Exempt from Regis tra tion

The  Securitie s  Act of Arizona  ("Securitie s  Act") prohibits  the  sa le  of unregis te red

Securities  Act of 1933 preempts  s ta te  regis tra tion provis ions with respect to enumera ted

securitie s -"cove red securitie s ." Securitie s  offe red and sold in a ccordance  with Regula tion D, rule

15 506, are covered securities.

16

17
B. Respondents ' Fa iled to Sa tis fy The ir Burden of P roving They Qua lifv for an Exemption

18

19

20

21

22

In any action, civil or crimina l, the  burden of proving the  exis tence  of an exemption from

registra tion under the  Securities  Act rests  upon the  party ra is ing such a  defense .

Se e  a lso S ta te  v. Ba rbe r, 133 Ariz. 572, 578, 653 P .2d 29, 35 (App.1982), 653 P .2d 6 (1982);

S ta te  v. Baumann, 125 Ariz. 404, 610 P .2d 38 (1980) a nd S EC v. Ra ls ton P urina  Co., 346 U.S .

119 (1953). The  Court in Ba rbe r discussed the  exemption burden and declared as  follows:

23
To begin our ana lysis  of this  issue , we  firs t note  tha t the  s ta te  is  not required to

24

25

26
1 The Divis ion inadvertently s ta ted in its  Pos t Hearing Memorandum filed March 17, 2008 tha t Abundant Bless ing
Inves tments , LLC ("Abundant Bless ings ') was  a  promissory note. However, Abundant Bless ing is  a  group of inves tors .
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1

2

3

4

2033 provide s : In a ny a ction, civil or crimina l, whe n a  de fe ns e  is  ba s e d upon a ny
e xe mption provide d for in this  cha pte r, the  burde n of proving the  e xis te nce  of the
exemption sha ll be  upon the  party ra is ing the  defense , and it sha ll not be  necessary to
ne ga tive  the  e xe mption in a ny pe tition, compla int, informa tion or indictme nt, la id or
brought in any proceeding unde r this  chapte r. This  s ta tute  clea rly places  the  burden
upon the  [defendant] to prove  the  existence  of any exemption Ne deemed applicable  to
this  case . (Emphasis  added).

5 The  burden is  with the  pa rty cla iming the  exemption to prove  tha t an issuer has  qua lified for

6

7
cla iming the  e xe mption. S ince  this  burde n re s ts  with the  Re sponde nts  the y mus t prove  tha t ACI

8

Holdings  s tock wa s  e ntitle d to a n e xe mption from re gis tra tion. The y mus t offe r e vide nce  to this
9

1 0
tribuna l tha t ACI Holdings  qua litie s  for a n e xe mption from re gis tra tion. De spite  the  Re sponde nts '

11 re pe a te d cla ims  to the  contra ry, the  Divis ion is  not re quire d to prove tha t ACI Holdings  doe s  not

1 2 qua lify for an exemption from regis tra tion.

1 3 During the  a dminis tra tive  he a ring, the  Re sponde nts  ma de  no re fe re nce  to the  e xe mption

1 4 provis ions  re la ting to the  re gis tra tion re quire me nts  pre s cribe d unde r the  S e curitie s  Act. At this

1 5
point, the  Respondents  have  not cla imed or offe red any proof of an exemption from regis tra tion of

1 6
securities . The  Respondents ' fa ilure  to produce  any tes timony or evidence  during the  adminis tra tive

1 7

1 8
hea ring to sa tis fy its  burden should ba r them from ra is ing the  issue  for the  firs t time  in the ir clos ing

1 9
brie f. It is  e vide nt from the  Re s ponde nts ' s ile nce  on this  is s ue  tha t the  Re s ponde nts  ha ve  not

20 sa tis fie d the ir burde n of proof It is  e qua lly e vide nt tha t the  Re sponde nts  ha ve  wa ive d a ny a nd a ll

2 1 regis tra tion defenses  predica ted on exemptions  provided under the  Securitie s  Act, based on A.R.S .

22

23

24
C. ACI Holdings  S tock Doe s  Not Qua lifv for A Rule  506 Exe mption

25

26
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11

In addition, the  Respondents  cla im tha t the  ACI Holdings  s tock Respondent Edward Purvis

("Respondent Purvis") sold inves tors  was  covered and exempt from regis tra tion pursuant to federa l

Rule  506 of Regula tion D. This  is  wholly inaccura te .

S e curitie s  e xe mpt from re gis tra tion unde r Rule  506 a re  cove re d se curitie s , a s  de fine d by

the  Na tiona l S e curitie s  Ma rke ts  Improve me nt Act ("NS MIA') pre e mpts  s ta te  re gis tra tion of the se

cove re d se curitie s . Howe ve r, if a  s e curity doe s  not qua lify a s  a  "cove re d se curity" unde r fe de ra l

la w the n s ta te  s e curitie s  la w is  not pre e mpte d. The  Unite d S ta te s  Court of Appe a ls  in Brown v.

Ea rthwa rd S ports  US A, Inc., 481 F.3d 901 (2007) he ld,

"NS MIA [Na tiona l S e cu ritie s  Ma rke ts  Improve me n t Act] p re e mpts  s ta te  s e cu ritie s

re gis tra tion la ws  only with re spe ct to se curitie s  tha t a ctua lly qua lify a s  'cove re d se curitie s '

unde r fede ra l law." Id. a t 912.12

13

14

15

16

17

S ince  ACI Holding s tock doe s  not qua lify for Rule  506 e xe mption a nd the re fore  is  not a

covered security, Arizona  s ta te  securities  regis tra tion requirements  a re  not preempted.

The  Re sponde nts  offe ring of ACI Holdings  s tock doe s  not qua lify for Rule  506 e xe mption

for s e ve ra l re a sons . Initia lly, the  Re sponde nts  fa ile d to me e t the  re quire me nts  of Rule  506, a nd

there fore  a re  not e ligible  for the  priva te  placement exemption.

18 S pe cifica lly, Rule  506 e nume ra te s  s pe cific re quire me nts

19

for the  p riva te  p la ce me nt

e xe mption, a s  doe s  its  Arizona  counte rpa rt Rule  14-4-126(F) of the  Arizona  Adminis tra tive  Code .

20

21

22

23

24

25

A.A.C. R14-4-l26(F).

Courts  a re  d ivide d  re ga rd ing  the  in te rp re ta tion  o f S e ction  18  with  re s pe ct to  s ta te

pre e mption for Rule  506 offe rings . The  firs t the ory conte nds  tha t a n is s ue r doe s  not ha ve  to

e s tablish an entitlement to the  Rule  506 exemption to be  entitled to preemption of s ta te  securitie s

la w. Ins te a d, a ccording to this  a rgume nt, the  is sue r mus t me re ly a lle ge  a  cla im to the  e xe mption

under Rule  506, regardless  of whether such a  cla im can be  substantia ted. As a  result, the  securities

26
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1 3
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1 5

1 6

1 7

1 8
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20

21

22

23

24

25

a re  cove re d be ca use  of a  cla ime d e xe mption unde r Rule  506 a nd the  re gis tra tion re quire me nt of

s ta te  s e curitie s  la w is  pre e mpte d. The  Re s ponde nts  follow this  the ory. In contra s t, the  Divis ion

be lieves  more  recent courts  have  accura te ly inte rpre ted Section 178 to require  an issuer to not only

a lle ge  but mus t a ctua lly comply with the  s ta tutory re quire me nts  of Rule  506 to qua lify for the

exemption. Only then, the  issuer is  preempted under federa l law from sta te  securities  regis tra tion.

The  Re s ponde nts  ha ve  provide d this  tribuna l with a  lita ny of ca s e s  which s upport the ir

pos ition, citing Temple  v. Gorman, 201 F.Sup.2d 1238 (S .D. Fla . 2002) and Lilla rd v. S tockton, 267

F.S upp.2d 1081 (N.D.Okla .2003) to na me  a  fe w. Ea ch of the  ca se s  which the  Re sponde nts  cite

s ta nd for the  propos ition tha t it is  sufficie nt for a n is sue r to cla im a  Rule  506 e xe mption, without

proof of actua l compliance . Temple a t 1244.

Contra s tingly, the  Divis ion offe rs  this  tribuna l ca se s  which re je ct Te mple , Lilla rd, and the ir

litany. These  cases declare  that a  mere  a ttempt to comply with Rule  506's  s ta tutory requirements  is

not s ufficie nt. In In re  Blue  Fla me  Ene rgy Corpora tion, 871 N.E. 2d 1227 (2006), the  Ohio Court

of Appe a ls  de cline d to follow Temple citing tha t "the Temple a na lys is  of S e ction 77r would a llow

a n is sue r to a void a ny s ta te  re gula tion or lia bility unde r s ta te  la w s imply by cla iming complia nce

with Re gula tion D." Id. a t 1244. (S e e  a lso Ha me y v. Cle a rwa te r Consulting Conce pts , LLLP , 428

F.Supp.2d 915 (2006) in which the  Dis trict Court of Arkansa s  he ld, "the  only way to a sse rt fede ra l

pre e mption is  to firs t s how tha t a n e xe mption from re gis tra tion a ctua lly a pplie s ." Id. 921. The

Dis trict Court in Ha me y reasoned tha t a  mere  s ta tement in an agreement tha t the  sa le  of a  security

wa s  ma de  pursua nt to a  fe de ra l e xe mption, without a ny showing of a ctua l complia nce  with tha t

exemption, was  insufficient to exempt the  sa le  from Arkansas  securitie s  law.)

In pa rticula r, the  Divis ion a rgue s  tha t a n is s ue r mus t prove  tha t it qua lifie s  for Rule  506

e xe mption for s ta te  re gis tra tion la ws  to a ctua lly be  pre e mpte d. (S e e  Apollo Ca pita l Fund, LLC v.

Roth Ca pita l P a rtne rs , LLC, 70 Ca l.Rptr.3d 199 (2007) in which the  Ca lifornia  Court of Appe a ls

he ld tha t "a  se curity ha s  to a ctua lly be  a  'cove re d se curity' be fore  fe de ra l e xe mption a pplie s . (See

26
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1

2

a lso Ha me y v. Cle a rwa te r Consulting Conce pts , LLLP , 428 F.Supp.2d 915,921, fn.2). Othe rwise ,

an issuer has  not sa tis fied the  s ta tutory requirements  of the  federa l exemption and not is  entitled to

3

4

5

6

7

8

9

10

11

12

1 3

14

15

1 6

1 7

1 8

19

20

21

22

23

24

federa l preemption.

More ove r, in Grubka  v. We bAcce s s  Inte rna tiona l, Inc. 445 F.S upp.2d 1259 (2006), the

United S ta te s  Dis trict Court of Colorado s ta ted,

"If Congre s s  ha d inte nde d tha n a n offe re r's  re pre se nta tion of e xe mption should suffice  it

could  ha ve  s a id  s o , but it d id  not. S ue r a n inte nt s e e ms  unlike ly, in a ny e ve nt, tha t a

de fendant could avoid liability unde r s ta te  law s imply by decla iming its  a lleged compliance

with Regula tion D is  an unsavory propos ition and would evisce ra te  the  s ta tute ." Id. a t 1270.

(emphasis added).

The re fore , in  s pite  of the  Re s ponde nts ' c la ims  tha t Re s ponde nt's  s o licita tion  of ACI

Holdings  s tock is  preempted from regis tra tion unde r Rule  506. The  s tock offe ring does  not qua lify

for the  Rule  506 e xe mption a nd s ta te  re gis tra tion re quire me nts  a re  not pre e mpte d be ca use  ACI

Holdings  did not comply with the  s ta tutory re quire me nts  of Rule  506, or prove  e ntitle me nt to the

e xe mption. In Built v. Time  Doma in Corpora tion, 926 S o.2d 290 (2005), the  S upre me  Court of

Ala ba ma  de cla re d, "a  fa ilure  to comply with a  re quire me nt of Rule  506 'voids ' the  e xe mption,

the re by e limina ting the  pos s ibility of pre e mption." Id a t 298. S pe cifica lly, ACI Holdings  doe s  not

qua lify for exemption because : Respondent Edward Purvis  ("Respondent Purvis") used l) gene ra l

s olicita tion in the  ma rke ting of the  ACI Holdings  s tock, 2) a cce pte d inve s tme nts  from inve s tors

who we re  ne ithe r a ccre dite d or s ophis tica te d, 3) fa ile d to furnis h inve s tors  with informa tion a s

required, and 4) fraud in the  offe r and sa le  of ACI Holdings  s tock.

l. Respondent Purvis  Used Genera l Solicita tion

The  Re sponde nts  do not qua lify for e xe mption unde r Rule  506 be ca use  fe de ra l Rule  506

prohibits  a n is sue r, or a nyone  a cting on be ha lf of the  compa ny, from us ing ge ne ra l solicita tion or

25

26
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1

2

3

4

5

6

advertis ing to marke t its  securitie s . The  federa l s ta tutory requirements  apply to ACI Holdings  as  the

issuer of the  security and Respondent Purvis  as  the  person who solicited investors .

Ge ne ra l s olicita tion is  de fine d a s  s oliciting inve s tors  with  whom the  promote r ha s  no

re la tions hip. This  tribuna l he a rd te s timony from inve s tors  during the  a dminis tra tive  he a ring tha t

Re s ponde nt P urvis  o ffe re d  ACI Hold ings  s tock to  inve s to rs  which  he  d id  no t ha ve  a  p rio r

re la tions hip. The re  wa s  te s timony from inve s tors  tha t, in a  fe w ins ta nce s , Re s ponde nt P urvis

7 o ffe re d  a n  in ve s to r ACI Ho ld in g s ' s tock during  the ir firs t e ncounte r. Re s ponde nt P urvis '

8

9

10

11

s olicita tion of individua ls  to purcha s e  ACI Holdings  s tock with whom he  doe s  no ha ve  a  pre -

e xis ting re la tionship is  prohibite d a nd is  a  ba s is  for e xclus ion from the  e xe mption cre a te d by Rule

506. Thus , the  fa ilure  of the  Respondents  to mee t a ll of the  conditions  of the  Rule  506 causes  loss

of the  exemption and the  federa l preemption of s ta te  law.

12

13

14

1 5

16

17

18

19

20

21

2. Respondent Purvis 's  Investors  Were  Neither Accredited nor Sophis tica ted

Anothe r re a s on ACI Holdings  s tock is  not e ligible  for e xe mption unde r Rule  506 is  tha t

Respondent Purvis  offe red and sold the  security to non-accredited and non-sophis tica ted investors .

Rule  506 of Regula tion D pennies  an issue r, or anyone  working on beha lf of the  issue r, to solicit an

unlimite d numbe r of a ccre dite d inve s tors . An is sue r ma y, howe ve r s e ll to a  ma ximum of 35 non-

accredited inves tors  only if they a re  sophis tica ted inves tors . Othe rwise , a ll inves tors , accredited or

unaccredited, may set the  transaction aside .

Only one  investor, Anthony Senarighi, during the  hearing described himse lf as  an accredited

inve s tor. The  re ma ining inve s tors  te s tifie d, during the  he a ring, tha t the y did not be lie ve  the y we re

22 a ccre dite d inve s tors . Thus , the  re ma inde r of Re s ponde nt P urvis ' inve s tors  who purcha s e d ACI

23 Holdings  s tock must be  de fined a s  non-accredited. This  issue  must be  ana lyzed in two pa rts . Firs t,

24 the  issue  of whether the  investors  were  accredited will be  addressed.

25

26
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1

2

3

4

The  Re sponde nts  ha ve  cla ime d tha t Re sponde nt P urvis  re a sona bly be lie ve d tha t a ll the

inves tors  he  sold ACI Holdings ' s tock were  accredited because  the  inves tors  s igned ACI Holdings

subscription a gre e me nts  de scribing the mse lve s  a s  a ccre dite d. The  Re sponde nts  cla im tha t the y

re lied upon the  investors  representa tions.

5

6

The  fla w in this  a rgume nt is  tha t Re sponde nt P urvis  fa ils  to a cknowle dge  his  influe nce  in

the  inve s to rs ' de c is ion  to  s ign  the  s ubs crip tion  a g re e me nt. Inve s to rs  te s tifie d  during  the

7

8

9

10

11

12

13

14

15

16

17

18

19

20

a dminis tra tive  he a ring  tha t the y d id  no t be lie ve  the y we re  a ccre d ite d  inve s tors . Howe ve r,

Respondent Purvis  seemed unfazed and proceeded with the  investment by accepting the  investors '

payment and subscription agreement. Such conduct on beha lf of Respondent Purvis  is  critica l to the

a na lys is  of whe the r ACI Holdings  s tock is  e ligible  for a n e xe mption unde r Rule  506. Without

re a sona ble  be lie f, Re sponde nt P urvis  sold to a ny una ccre dite d or unsophis tica te d inve s tors , the

offe ring is  not e ligible  for Rule  506 exemption.

More ove r, Re s ponde nt P urvis  kne w a bout the  inve s tors ' re s pe ctive  fina ncia l s itua tions .

During the  a dminis tra tive  he a ring, th is  tribuna l he a rd  te s timony from J oAnn Brunde ge  a nd

Ca the rine  Ba mowsky tha t prior to inve s ting with Re sponde nt P urvis  the y e a ch informe d him tha t

the y live d on a  limite d income  a nd s ought a dditiona l monthly inve s tme nt income  to me e t the ir

expenses . Moreove r, Mrs . Brundege  and Mrs . Bamowsky te s tified tha t they a lso told Respondent

P urvis  tha t the ir inve s tme nts  with  h im re pre s e nte d  the ir e ntire  life  s a vings .2  Ba s e d on th is

informa tion, Re s ponde nt P urvis  kne w tha t the s e  inve s tors  could not withs ta nd the  los s  of the ir

inve s tme nts . In s pite  of ha ving this  informa tion, Re s ponde nt P urvis  s old ACI Holdings ' s tock to

21 these  individua ls .

22

23

Inves tors  te s tified during the  adminis tra tive  hea ring tha t Respondent Purvis  comple ted the

subscribe r s igna ture  pa ge  of the  subscription a gre e me nt so tha t a ll tha t wa s  re quire d from the m

24

25

26 2 Mrs. Brundege testified to this on behalf of her parents, Russell and Fern Montgomery, who are now deceased.

9
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1

2

were  the ir s ignatures. If an investor expressed apprehension about the  s ta tement describing them as

accredited, Respondent Purvis  informed them they could not invest

Such te s timony is  remarkably s imila r of a  s itua tion when Respondent Purvis  told inves tors

4 tha t if the y did not s ign s ome thing the y did not a gre e  with, the y could not inve s t. During the

5

6

7

hearing the re  was  te s timony from inves tors  rega rding pre -dra fted le tte rs  to S te rling Trus t Company

("S te rling Trus t") which Respondent Purvis  pre sented to his  inves tors  for the ir s igna ture . The  le tte r

s ta ted tha t the  inves tor's  decis ion to inves t was  not influenced by Respondent Purvis , when in fact

8 it wa s . None  of the  inve s tors  we re  fa milia r with ACI Holdings  or its  products  prior to me e ting

9 Respondent Purvis . Respondent Purvis  told inves tors  tha t if they did not s ign the  le tte r they could

not inve s t10

11

12

13

14

15

The  Re sponde nts  ha ve  gone  to gre a t le ngths  to highlight the  incons is te ncy be twe e n the

te s timony of Mrs . Brunde ge  a nd Mrs . Ba rnows ky a nd the ir re pre s e nta tions  in the ir s ubs cription

agreements. The Respondents cite Wright v. Na tiona l Wa rra nty Compa ny, L.P ., 953 F.2d 256 (6

Cir. 1992) in support of the ir a rgume nt. Wright s ta te s  tha t an inves tor cannot provide  te s timony to

disavow an earlie r representa tion by an investor tha t she  is  accredited. Wright is  dis tinguisha ble  for

16 several reasons

17

18

19

20

21

22

23

24

25

Firs t, Wright is  a  S ixth Circuit United S ta te s  Court of Appea ls  ca se  which is  not binding on

the  ins tant case , which is  be ing decided in Arizona , not the  S ixth Circuit

Se cond, the  fa cts  a re  s ignifica ntly dis tinct. In Wright, Robe rt Wright, the  Vice -P re s ide nt of

Finance  and Chie f Financia l Office r of Na tiona l Warranty, Inc. inves ted with his  employer and la te r

sought the  re turn of his  investment. This  case  is  dis tinguishable  because  the  investor, a t issue , was

the  Vice-Pres ident of Finance  and Chie f Financia l Office r of the  issuing company. In these  roles , he

pre pa re d monthly fina ncia l s ta te me nts  a nd ba la nce  she e ts , a pprove d s tock ce rtifica te s , pre pa re d

invoice s , wrote  a nd s igne d a ll compa ny che cks  a nd re vise d the  income  s ta te me nts  in the  priva te

pla ce me nt me mora ndum for the  sa me  offe ring in which he  inve s te d se ve ra l time s . In a ddition, a t

26
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1

2

3

the  time Mr. Wright s igned the  subscription agreement he  represented to his  employer tha t he  was a

sophis tica ted bus iness  man and the  fiducia ry to his  company's  sha reholde rs . None  of Respondent

Purvis ' inves tors  had such intima te  knowledge  about the  s tock offe ring or the  financia l condition of

4

5

ACI Holdings  prior to s igning the  subscription agreement, a s  the  inves tor in Wright.

impa rt b la me  s o le ly on  the  inve s to rs  fo r

6

7

The  Re s ponde nts ' a tte mpt to s igning the

subscription agreement seems dis ingenuous because  not only did the  investors  inform Respondent

Purvis  tha t they were  not accredited but he  was a lso aware  of this . S ince  the  Respondents ' investors

8

9

1 0

11

1 2

1 3

1 4

1 5

were  not accredited they must be  sophis tica ted, in orde r for ACI Holdings ' s tock to be  e ligible  for a

Rule  506 exemption and preempted from s ta te  regis tra tion requirements . As  a  re sult, the  ana lys is

turns to whether the  investors  were  sophistica ted.

Re sponde nt P urvis  kne w tha t the  individua ls  who inve s te d in ACI Holdings  s tock with him

were  not only accredited, but a lso not sophis tica ted. A sophis tica ted inves tor is  an individua l who

has  knowledge  and experience  in financia l and business  matte rs  to eva lua te  the  merits  and risks  of

the  prospective  investment. Tha t the  knowledge  and experience  must be  specific to the  business  or

indus try of the  specific inves tment. Genera l inves tment knowledge  is  not sufficient.

1 6 Whe n Re s ponde nt P urvis  e ncounte re d the  individua ls  who

1 7

1 8

ultima te ly purcha s e d ACI

Holdings  s tock from him, he  mus t ha ve  re cognize d tha t the y la cke d the  fina ncia l s a vvy to be  a

sophis tica ted inves tors . Firs t, ACI Holdings  is  a  circuit boa rd manufacturing company which ca te rs

1 9

20

21

22

23

24

25

to a  spe cific se ctor of the  e le ctronics  indus try. To qua lify a s  a  sophis tica te d inve s tor, a n inve s tor

must have  knowledge  and experience  about the  circuit boa rd manufacturing bus iness  to we igh the

advantages and disadvantages of the  proposed investment. None of the  Respondents ' investors had

this  specia lized knowledge  or experience  to sa tisfy this  requirement.

During the  adminis tra tive  hea ring, this  tribuna l hea rd te s timony from seve ra l inves tors  who

purchased ACI Holdings  s tock from Respondent Purvis . The  inves tors  te s tified about whe the r they

had any previous  inves tment expe rience  and the ir ability to withs tand the  loss  of the ir inves tment.

26
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9

10

11

1 2

1 3

14

1 5

Although the se  inve s tors  purcha se d ACI Holdings ' s tock form Re sponde nt P urvis , none  of the m

a re  s ophis tica te d inve s tors . This  tribuna l s hould re ca ll tha t it wa s  cle a r from inve s tor te s timony

presented a t the  hea ring tha t they re lied upon Respondent Purvis ' repre senta tions  rega rding the ir

inve s tme nt, his  cla ims  of ACI Holdings ' s ucce s s  a nd promis e  of s ubs ta ntia l profits  once  the

company became  publicly traded. These  inves tors  obvious ly a lso re lied upon Respondent Purvis '

re commenda tion tha t they purchase  ACI Holdings ' s tock and ea rn them s ignificant re turns . Based

on this  te s timony, it wa s  a ls o obvious  tha t the  inve s tors  did not a ppe a r to fully a ppre cia te  the

poss ibility tha t the y ma y lose  the ir e ntire  inve s tme nt, a t the  time  the y inve s te d a nd we re  inve s ting

in a  priva te  placement which in itse lf possesses  s ignificant risks .

The re fore , it is  e vide nt tha t Re sponde nt Purvis ' inve s tors  s igne d the  subscription a gre e me nts , a s

we ll a s  the  le tte r to S te rling Trus t be ca us e  the y trus te d him a nd followe d his  dire ction. The y

be lieved Respondent Purvis  was  successful in bus iness  and knowledgeable  about inves ting. They

va lue d his  opinion poss ibly be ca use  the y la cke d the  knowle dge  in inve s ting a nd the  circuit boa rd

ma nufa cturing bus ine s s  indus try to re ly on the ir own a s s e s s me nt of the  inve s tme nt. Ins te a d of

acknowledging his  role , Respondent Purvis  has  a sked this  tribuna l to fault his  inves tors  for trus ting

1 6 in  him.

1 7

1 8

1 9

3. Respondent Purvis  Fa iled to Disclose  Mate ria l Information to Inves tors

Anothe r re a s on why ACI Holdings  s tock doe s  not qua lify for the  Rule  506 re gis tra tion

exemption is  because  Respondent Purvis  fa iled to disclose  ma te ria l informa tion to inves tors . This

20 we ll-re a sone d de cis ion re ga rding

2 1

is  e s s e ntia l to  a n  inve s tor's  a b ility to  ma ke  a the  propose d

inves tment. Respondent Purvis  fa iled to provide  inves tors  with ma te ria l informa tion rega rding the ir

22 prospective  inves tment.

23

24

25

For e xa mple , Re s ponde n t P u rvis  d id  no t in fo rm inve s to rs  tha t ACI Ho ld ing 's  wa s

s ig n ifica n tly in  d e b t,  th a t s h a re h o ld e rs  fro m ACI Ho ld in g s ' p re d e ce s s o r,  Circu it S o u rce

Te clmologie s , we re  give n s ha re s  in  ACI Holdings  without cha rge  a fte r the  compa ny became

26
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3
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5

6

7

insolve nt, tha t Re sponde nt P urvis ' compa ny, NCGMI, re ce ive d 10 million sha re s  a nd wa s  one  of

the  la rge s t s ha re holde r of ACI Holdings  s tock, ACI Holding 's  P re s ide nt a nd Chie f Exe cutive

Office r, James  Kea ton, rece ived 30 million sha res  of company s tock in compensa tion, thus  making

him the  ma jority owne r of ACI Holdings ' s ha re s . Als o, Re s ponde nt P urvis  fa ile d to dis clos e  to

inve s tors  tha t the  compa ny's  ma na ge me nt ha d ma de  the  ne ce s sa ry filings  to be come  a  publicly

offe re d compa ny. Any inve s tor would ha ve  found this  informa tion to be  of gre a t importa nt in

ma king a  de cis ion to inve s t in ACI Holdings .

8

9

1 0

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

23

24

25

4. Respondent Purvis  Used Fraud in the  Offer and Sale  of Securities

La s tly, ACI Holdings  s tock is  not e ligible  for Rule  506 e xe mption be ca us e  Re s ponde nt

Purvis  used fraud in the  offe ring. If an issue r uses  fraud in the  offe r or sa le  of a  security, the  issue r

ha s  forgone  a ny opportunity for to  qua lify for the  e xe mption unde r Rule  506. Furthe rmore ,

a ccording to Se ction l8(c)(1) of the  Na tiona l Se curitie s  Ma rke ts  Act ("NSMIA") s ta te s  :

"Cons is te n t with  th is  s e c tion , the  s e curitie s  commis s ion .. .o f a ny S ta te  s ha ll re ta in

jurisdiction unde r the  laws  of such S ta te  to inves tiga te  and bring enforcement a ctions  with

respect to fraud or dece it...in connection with securitie s  or securitie s  transactions ."

1 5  US .

A.A.C. R14-4-l26(A)(l).

Thus , not only is  the  exemption blown but the  is sue  re la ted to fraud would be  inves tiga ted

a nd a ny e nforce me nt a ctions  brought a ccording to s ta te  s e curitie s  la ws . This  tribuna l he a rd

te s timony from ma ny inve s tors  re ga rding the  multitude  of ma te ria l mis re pre se nta tions , omiss ions

and deceptive  practices  Respondent Purvis  used to solicit inves tments  in ACI Holdings  s tock. As  a

re s ult, e ve n if ACI Holdings  or Re s ponde nt ha d s a tis fie d a ll the  re quire me nts  of the  Rule  506

exemption, the  offe ring would not have  been e ligible  for the  exemption due  the  fraud. Furthennore ,

NS MIA sugge s ts  tha t fra ud is  a n is sue  tha t is  to be  a ddre s se d by s ta te  s e curitie s  re gula tors , not

26
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1

2

fe de ra l s e curitie s  re gula tors . The re fore , providing a nothe r re a son why ACI Holdings  s tock is  not

e ligible  for exemption from fede ra l regis tra tion.

3

4

5

6

7

8

D. Respondent Edward Purvis  Is  Not Exempt from Regis tra tion as  a  Sa lesperson or Dealer

The  Re s ponde nts  a ls o a s s e rt tha t be ca us e  Re s ponde nt P urvis  wa s  a  dire ctor of ACI

is  ava ilable  for the  issuer's  employees , office rs , and directors  who make  offe rs  or sa les  on beha lf of

9 the  is s ue r if the y we re  not re ta ine d for the  prima ry purpos e  of ma king s uch offe rs  or s a le s .
77

10

11

1 2

1 3

14

1 5

1 6

1 7

1 8

19

20

A.A.C. R14-4-126(F).

Contra ry to the  Respondents ' a sse rtions , James  Kea ton, the  Pres ident and Chie f Executive

Office r of ACI Holdings  te s tifie d tha t Re s ponde nt P urvis  wa s  hire d to he lp ACI Holdings  a nd its

re la ted entitie s  to ra ise  capita l. Moreove r, Mr. Kea ton te s tified tha t Respondent Purvis ' role  in ACI

Holdings  was  sole ly to seek inves tors  in orde r to ra ise  capita l for the  company. In fact, Mr. Kea ton

te s tifie d tha t Re sponde nt Purvis  ha d be e n provide d a n office , use  of the  compa ny fa cilitie s  a nd a

company credit ca rd to facilita te  this  purpose . Respondent Purvis  like ly rece ived these  bene fits  a s

compe nsa tion for ra is ing ca pita l on be ha lf of the  compa ny. In a ddition, se ve ra l inve s tors  te s tifie d

tha t Re sponde nt Purvis  told the m tha t he  wa s  ra is ing ca pita l for the  compa ny, so it could e xpa nd

and eventua lly become publicly offe red. Based upon this  evidence , Respondent Purvis  was  clea rly

re ta ined by ACI Holdings  for the  primary purpose  of offe ring and se lling company s tock.

21

22

23

F. Homes  for Southwest Living, Inc., Corpora te  Architects , Inc. and CSI Technologies , Inc.

Promissory Notes  Are  Securitie s  And Must Be  Regis te red

24

25

26

1 4
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8

9

10

12

13

14

15

16

17

18

19

20

2 1

22

23

24

25

The  Re s ponde nts  a re  mis ta ke n in the ir a s s e rtion tha t promis s ory note s  a re  not s e curitie s .

Re s ponde nt P urvis  s olic ite d  inve s tors  to  inve s t in  promis s ory note s  involving HS WL, Corpora te

Archite cts  a nd CS I Te chnologie s .

In Ra ve s  v. Erns t & Young, 494 U.S . 56 (1990), the  Unite d S ta te s  S upre me  Court a dopte d

the  fa mily re s e mbla nce  te s t a nd a dde d four a dditiona l fa ctors .. (S e e  a ls o S .E.C. v. R.G. Re ynolds

Ente rpris e s , Inc. 952 F.2d 1125 (9th Cir. 1991), McNa bb v. S .E.c., 298 F.23d 1126 (9th Cir. 20020,

S EC v. Wa lle nbrock, 313 F.3d 532 (9th Cir. 2002), Trus t Co . o f Lou is ia na  v. NNP . Inc ., 104 F.3d

1478 (5 th  Cir. 1997) a nd P olla ck v. La id la w Hold ings , Inc ., 27 F.3d 808 (2l'ld  Cir. 1994). Re ve l

involve d the  Fa rme r's  Coope ra tive  of Arka ns a s  a nd Okla homa  which is s ue d de ma nd note s  to ra is e

mone y to s upport the  co-op's  ge ne ra l bus ine s s . The  note s  we re  offe re d to me mbe rs  of the  co-op a nd

non-me mbe rs  a nd ma rke te d a s  a n "inve s tme nt progra m".

In Reves the  S upre me  Court cons ide re d  whe the r the s e  note s  we re  s e curitie s  with in  the

s e c uritie s  by us ing  the  fa mily re s e mbla nc e  te s t.  The  fa mily re s e mbla nc e  te s t be g ins  with  the

pre s umption tha t a ll note s  a re  s e curitie s . Howe ve r, the  pre s umption ca n be  re butte d by s howing the

no te  a t is s ue  re s e mble s  one  o r more  c a te go rie s  o f in s trume n ts  wh ic h  a re  no t s e c u ritie s .  The

S upre me  Court ide ntifie d four fa cts  to cons ide r in ma king the  de te rmina tion if a  note  is  a  s e curity.

Firs t, it is  ne ce s s a ry to e xa mine  the  tra ns a ction to a s s e s s  the  motiva tions  tha t would prompt

a  re a s ona ble  s e lle r a nd buye r to e nte r into the  note . If the  purpos e  of the  note  is  to ra is e  mone y for

the  ge ne ra l us e  of a  bus ine s s  or to  fina nce  s ubs ta ntia l inve s tme nts  a nd the  buye r is  in te re s te d

prima rily in the  profit the  note  is  e xpe cte d to ge ne ra te , the  note  is  like ly a  s e curity. S e condly, one

mus t cons ide r the  pla n of dis tribution to de te rmine  whe the r the re  is  common tra ding for s pe cula tion

or inve s tme nt.  Common tra d ing  is  e s ta b lis he d  if the  ins trume nt is  o ffe re d  a nd  s o ld  to  a  b roa d

s e gme nt of the  public. Ne xt, it is  ne ce s s a ry to cons ide r the  re a s ona ble  e xpe cta tions  of the  inve s ting

p u b lic  with  re s p e c t to  th e  a p p lic a b ility o f th e  s e c u ritie s  la ws .  An d  fin a lly,  o n e  m u s t c o n s id e r

26
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1

2

3

4

5

6

whe the r s ome  fa ctor s ignifica ntly re duce s  the  ris k a s s ocia te d with the  ins trume nt re nde ring

applica tion of securities  laws umiecessary. Alte rna tive  regula tory schemes, colla te ra l, and insurance

may reduce  the  risk to render the  protection of federa l securities  laws unnecessary.

In the  ma tte r a t hand, Respondent Purvis  solicited individua ls  to inves t in HSWL, Corpora te

Architects  and CSI Technologies . He  told the  inves tors  tha t they would be  inves ting in one  or more

promis s ory note s , the re fore  the  inve s tors  e xpe cte d the ir funds to  be  us e d  fo r th is  purpos e .

7 Re s ponde nt P urvis  to ld  inve s to rs  tha t the y funds  would  be  us e d  to  fina nce  the  bus ine s s '

inve s tme nts  or fe w inve s tors  te s tifie d8

9

provide  ge ne ra l Fina ncia l a s s is ta nce . A during  the

a dminis tra tive  he a ring tha t ba se d on wha t Re sponde nt Purvis  told the m a bout the  re turns  on the

1 0

1 1

inve s tme nts  the y we re  mos tly inte re s te d in the  profit the y would ma ke  from inve s ting in the  note .

Respondent Purvis  told inves tors  to expect a  re turn of 2% pe r month on the ir inves tment. Thus , it

1 2

1 3

14

1 5

appears that these promissory notes are  securities.

In a ddition, the  pla n of dis tribution wa s  a n inve s tme nt progra m for individua ls . Although

individua l inve s tors  poole d the ir funds  to ra is e  a  s ufficie nt a mount to fund the  promis s ory note ,

inve s tors  e xpe cte d to re ce ive  a n individua l re turn on the ir inve s tme nt. The  numbe r of inve s tors

1 6 inves ted in each note  was  limited. Based on the  foregoing, the  promissory notes  a re  unequivoca lly

1 7 securitie s .

1 8

1 9

20

2 1

22

23

24

25

Also, in cons ide ring the  re a sona ble  e xpe cta tion of the  inve s ting public with re spe ct to the

applicability of securitie s  law, a  reasonable  inves tor would expect the  HSWL, Corpora te  Architects

and CSI Technologie s  promissory note s  to be  securitie s  because  tha t is  wha t Respondent Purvis

told inve s tors . Furthe rmore , a ll of the  inve s tors  inve s te d in the  promis s ory note s  ope ne d IRA

a ccounts  a nd pla ce d in  it the ir s a vings  a nd re tire me nt funds . Eve ntua lly, the s e  funds  we re

tra ns fe rre d from the  IRA a ccount to the  bus ine s s  which wa s  re que s ting the  loa n. In a ddition,

inve s tors  re ce ive d monthly s ta te me nts  from NCGMI which e xplicitly de s cribe d the  inve s tor's

investment in the  promissory note  as  an "investment". Based on this , Respondent Purvis ' inves tors ,

26
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1

2

3

or a ny othe r re a sona ble  inve s tor, would be lie ve  the se  note s  to be  inve s tme nts . For the  re a sons

outlined, the  promissory notes  in HSWL, Corpora te  Architects  and CSI Technologies  a re  securitie s .

More ove r, one  mus t de te rmine  whe the r the re  a re  a ny fa ctors  which would s ignifica ntly

4

5

6

7

8

re duce  the  risk a ssocia te d with the  note  re nde ring a pplica tion of the  se curitie s  la ws  unne ce ssa ry.

The re  a re  none  pre se nt he re . The re  wa s  no a lte rna tive  re gula tory sche me , nor a ny insura nce  to

re duce  the  risk to the  inve s tors . Although the  promis sory note s  provide  for s e curity, the  s e curity

was  limited to corpora te  gua rantees  from borrowing entity, pe rsona l gua rantees  from the  individua l

ma na ging the  fina ncia l a ffa irs  of the  borrowing e ntity a nd spe cific a s se ts  of the  borrowing e ntity

lis ted a s  colla te ra l.9

1 0

11

1 2

1 3

1 4

1 5

1 6

La s tly, Re sponde nt P urvis ' compa ny, NCGMI, in some  ins ta nce s  re ce ive d a  "finde r's  fe e "

for the  promissory note s . This  a ppe a rs  to be  compe nsa tion for Re sponde nt Purvis  for conne cting

the  inve s tors  with bus ine s s  in ne e d of a  loa n. A tota lity of the  e vide nce  cle a rly s hows  tha t the

promissory notes  Respondent Purvis  offe red and sold to investors  sa tis fied the  four factors  put forth

by the  court in Raves, and these  notes  resembled a  securities  offering than a  commercia l instrument.

Once  again, it is  evident tha t these  promissory notes  were  securities .

1 7

1 8

1 9

20

2 1

G. The  Respondents  Should Be Ordered to Pav Restitution to Investors

Ba se d upon the  compe lling docume nta ry e vide nce  a nd te s timony provide d to this  tribuna l

during the  adminis tra tive  hearing, the  Respondents  should be  ordered to pay res titution to investors .

22

23

has  engaged in "any act, practice  or transaction tha t constitutes  a  viola tion of the  Securities  Act".

In the  ins ta nt ma tte r,

24

25 securitie s ,

such a  re que s t is  re a sona ble  cons ide ring Re sponde nt P urvis  sold

securities  without be ing licensed, sold unregis te red securities  and used fraud in the  offe r and sa le  of

a ll o f wh ic h  a re Contra ry to the  Re s ponde nts 'vio la tions  o f the  S e curitie s  Act.

26
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3

4

5

re pre s e nta tions , the  he a ring re cord is  cle a r tha t Re s ponde nt P urvis  s old ACI Holdings  s tock.

Howe ve r, it is  not re le va nt whe the r or not Re s ponde nt P urvis  pe rs ona lly re ce ive d a ny of the

proceeds  from these  inves tments . Based upon the  foregoing, the  Divis ion seeks  re s titution from a ll

pa rtie s  which it be lie ve s  ha s  viola te d the  S e curitie s  Act by e nga ging in fra ud or fa iling to comply

with regis tra tion requirements .

6 Iv.

7 C O NC LUS IO N

8 Based upon the  foregoing, the  Divis ion reques ts  this  tribuna l to orde r the  following:

9

1 0

11

1 2

1 3

1 4

1 5

1 6

The Respondents  to pay res titution to investors ,

The  Respondents  pay administra tive  penalties ,

Find tha t Edwa rd a nd Ma ure e n P urvis offe red and sold unregis te red securitie s , in the

form of company s tock and promissory notes , to inves tors  from Arizona ,

Find tha t Gregg and Allison Wolfe  offe red and sold unregis te red securitie s , in the  form

of company s tock and promissory notes , to inves tors  from Arizona ,

Find tha t NCGMI offe red and sold unregis te red securitie s  to inves tors  from Arizona ,

Find tha t Edward and Maureen Purvis  offe red and sold securitie s  while  not regis te red

1 7

1 8

1 9

20

as a  salesman, broker or dealer,

Find tha t Gregg and Allison Wolfe  offe red and sold securitie s  while  not regis te red a s  a

sa lesman, broker or dealer,

Find tha t NCGMI offe red and sold securitie s  while  not regis te red as  a  broker or dea le r.

2 1 I. Find tha t Edward and Maureen Purvis  used fraud in connection with the  offe r and sa le

22

23

of securitie s , and

J . Find tha t Gre gg a nd Allison Wolfe  use d fra ud in conne ction with the  offe r a nd sa le  of

24 securitie s .

25

26

D.

B.

c.

F .

E.

A.

H.

G.

18
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1

2

3

4

5

6

7

8

9

Based upon the  foregoing and the  evidence  admitted during the  adminis tra tive  hea ring, the

Divis ion re spectfully reques ts  this  tribuna l to :

2032(l), in the  a mount of$11,044,912,

2. Orde r a ll the  Re sponde nts  to pa y a n a dminis tra tive  pe na lty of not more  tha n five

thous a nd dolla rs  ($3,000) for e a ch viola tion of the  Act, a s  the  Court de e ms  jus t a nd prope r,

$150,000 for Respondent Purvis , Respondent Wolfe , and NCGMI jointly and seve ra lly.

Orde r Respondents  cea se  and des is t from furthe r viola tions  of the  Act pursuant to

10

4.11

12

Order any other re lief this  tribunal deems appropria te  or just.

l'7lli'é1ay of April, 2008.Date

13

14
V 44

By Rac'he . Strachan, Esq.
Attorney for the  Securitie s  Divis ion

15

16

17

18

19

20

21

22

23

24

25

26

3.

1.
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1

2
ORIGINAL AND THIRTEEN (13) COP IES  of the  fore going
file d this wM da y of April, 2008, with

3

4

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, AZ 85007

5

6
COPY of the  foregoing hand-de live red this
M da y of April, 2008, to :

7

8

ALJ  Ma rc S te m
He a ring Office r
Arizona  Corpora tion Commiss ion/He a ring Divis ion
1200 West Washington
P hoe nix, AZ 850079

10

11

COPY of the  foregoing ma iled
this lw4 da y of April, 2008 to:

1 2

1 3

1 4

John Maston O'Nea1, Esq.
Zachary Cain, Esq.
Qua rle s  & Bra dy LLP
Renaissance  One , Two North Centra l Avenue
P hoe nix, AZ 85004-2391
Attorneys for Respondents  Ed and Maureen Purvis

1 5
By:

1 6

1 7
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