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SECURITIES DIVISION NOTICE OF
PROVISION OF APPLICABLE
BANKRUPTCY LAW TO THE JUDGE
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Hearing Dates: March 4, 5 & 6,2008
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)
)

LEONARD FRANCIS ALCARO (a/k/a "LENNY )
ALCARO"), and )
MARY BRIGID LAVIN ALCARO, husband and )
wife, )
1140 West San Lucks Circle, )
Tucson, Arizona 85704, )

)
)Respondents.

Assigned to Administrative Law Judge
Marc E. Stern
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The Securities Division ("Division") of the Arizona Corporation Commission provides the

Administrative Law Judge with applicable law regarding the voluntary, joint Chapter 7 bankruptcy

filed by the Respondents as husband and wife on May 10, 2005 in the U.S. Bankruptcy Court,

District of Arizona, No.: 4:05-bk-02539-EWH (the, "Bankruptcy").

The Division alleges that many of the investors' investments were identified in the
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Respondents' Bankruptcy records as community debts. Respondent Mary Brigid Levin Alcaro has

argued that the Division's case is moot because many of the investors' claims were discharged in

the Respondents' 2005 Bankruptcy.

In response, the Judge indicated an interest in knowing whether applicable bankruptcy law

supports Mrs. Alcaro's argument during the parties' November 27, 2007 telephonic status

conference with the Judge.

Under ll U.S.C. §§ 523(a)(l9)(a)(A) & (B), debts arising from violations of the Arizona

Security Act like those alleged in this matter are not dischargeable. See, In re Dupree, 336 B.R.

520, 531 (M.D.Fla. 2005)("523(a)(l9) allows a securities claim to be prosecuted through final
26
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judgme nt, orde r or se ttle me nt a gre e me nt de spite  the  filing of ba nkruptcy, a nd provide s  tha t such

cla im (or a rbitra tion a wa rd) would be  nondis cha rge a ble ...Accordingly, in this  ca s e , a lthough a n

orde r ha d not be e n e nte re d by the  S ta te  Court confining the  [NAS D] a rbitra tion a wa rd, the

De btor's  motion  for s umma ry judgme nt a s  to  Count III s hould  be  de n ie d ."), a ls o , ll U.S .C.

523(a)(2)(A)(debts  incurred through fraud a re  non-dischargeable ).

Section 523(a )(l9) of the  Bankruptcy Code  was  promulga ted on April 20, 2005 pursuant to

the  Bankruptcy Abuse  and Prevention and Consumer Protection Act of 2005 ("the  Act") enacted on

April 20, 2005. In e ssence , the  amendment close s  the  discha rge  loop-hole  to provide  tha t Section

523(a )(l9) is  applicable  to a ll s ta te  securitie s  viola tion judgments , orde rs  or se ttlement agreements .

Se ction 523(a )(l9) wa s  ma de  re troa ctive  to July 30, 2002 unde r the  Sa rba ne s -Oxle y Act. Applie d

here, because the Re sponde nts ' Ba nkruptcy wa s  fle d a le r the  promulga tion of S e ction 523(a )(l9),

the  vio la tions  o f the  Arizona  S e curitie s  Act a lle ge d  in  th is  ma tte r a re  no t a ffe c te d  by the

Re sponde nts ' Ba nkruptcy tiling. S e e , In re  We ile in, 328 B.R. 553, 555 (N.D. Iowa  2005)(he ld tha t

de btor's  obliga tions  on s e curitie s  fra ud cla ims  did not ha ve  to be  re duce d to judgme nt, orde r or

se ttlement prior to commencement of debtor's  bankruptcy ca se  in orde r for such obliga tions  to be

excepted from discharge  under the  specia l securitie s-_raud non-dischargeability provis ion tha t was

made  re troactive  to July 30, 2002), In re  We ilen, 328 B.R. 553, 555-556 (N.D.Iowa  2005)(he ld tha t

de btor's  obliga tions  on s e curitie s  fra ud cla ims  did not ha ve  to be  re duce d to judgme nt, orde r or

se ttlement prior to commencement of debtor's  bankruptcy ca se  in orde r for such obliga tions  to be

e xce pte d from dis cha rge  unde r the  s pe cia l s e curitie s -ira ud nondis cha rge a bility provis ion, a s

amended by the  Bankruptcy Abuse  Prevention and Consumer Protection Act of 2005).

e xe mpts  this  ma tte r from the  a utoma tic s ta y re la ting to the  Re s ponde nts ' pre vious  Ba nkruptcy.

this  ma tte r. Also, SEC v. Towers Fina ncia l Corpora tion, 205 B.R.27, 31 (S .D.N.Y. l997)(court in
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is  to prevent the  bankruptcy court from becoming a  haven for wrongdoe rs ,"), As  the  Towers  Court

sta ted:3
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Where  a  governmenta l unit is  suing a  debtor to prevent or s top viola tion of fraud,
or s imila r police  or re gula tory la ws , or a tte mpting to Hx da ma ge s  for viola tions  of
such law, the  action or proceedings is  not s tayed under the  automatic s tay."
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Id a t 29-30 (citing S.RepNo. 95-989 at 52, re printe d in 1978 U.S . Code  Cong. a nd Admin.Ne ws  a t

5787, 5838, court he ld tha t S EC's  a ction a ga ins t Cha pte r 7 de btor, a ris ing from a lle ge d P onzi

scheme  involving sa le  of promissory note s , which sought injunctive  re lie f and disgorge rment from

de btor, wa s  not s ta ye d unde r a utoma tic s ta y, a s  it wa s  ins titute d by gove rnme nta l unit to prote ct

public from future  fra ud, ra the r tha n for pe cunia ry ga in), a ls o, Aciry of Ne w York v. Exxon, 932

F.2d 1020, 1024 l2Tld Cir. l 991)(gove rnme nta l a ctions  unde r the  CERCLA to re cove r cos ts

expended in re sponse  to comple ted environmenta l viola tions  a re  not s tayed by the  viola tor's  tiling

for bankruptcy) .

Thus , contra ry to Respondent Mrs . Alca ro's  a rguments , the  Respondents ` Bankruptcy has

no impa ct in this  ma tte r, othe r the  fa ct it cons titute s  proof of the  Re sponde nts ' community lia bility

for viola tions  of the  Arizona  Se curitie s  Act.
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J . Miche a l Da ile y, sq.
Enforcement Attorney
S e curitie s  Divis ion
1300 West Washington, Third Floor
Phoenix, Arizona  85007
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ORIGINAL AND THIRTEEN (13) COPIES
of the foregoing filed this day of
March, 2008 with:

2

3

4

Docke t Contro l
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington
P hoe nix, Arizona  85007
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Copy of the foregoing hand-dehvered thls "i * day
of March, 2008 to:
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Mr. Marc Stem
Administrative Law Judge
Arizona Corporation Commission
Hearing Division
1200 West Washington
Phoenix, Arizona 85007
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Copy of the  fore going
Ma ile d/ha nd-de live re d
this '*I*" da y of Ma rch, 2008 to:
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Michael J. Vingelli, Esq.
VN\IGELU & ERR1co
Bank of America Plaza
33 North Stone Avenue, Suite 1800
Tucson, Arizona 85701
Attorneys for Respondent Mary Alcaro
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