
DOCKETED BY \m

l

Q

ORGINAL

2

3

4

1

COMMISSIONERS

" i 1' a 72 \

BEFORE THE Anlzobiix CORPORATION COMMISSION
1

/~ L
m i

!"?

3.34

* s 1
L J  8 ?  B o

0"000080105
I I

5

6

7

MIKE GLEASON, Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES

GARY PIERCE
8

In the matter of: > DOCKET NO. s-20571A-07-071 l
9

1 0
RICK MCCULLOUGH, a single man
individually and doing business as
MCCULLOUGH INSURED
INVESTMENTS

1 2 THE KODIAK INVESTMENT GROUP,
LLC, an Arizona limited liability company

1 3

NOTICE OF OPPORTUNITY FOR HEARING
REGARDING PROPOSED ORDER TO
CEASE AND DESIST, ORDER FOR
RESTITUTION, ADMINISTRATIVE
PENALTIES AND OTHER AFFIRMATIVE
ACTION l IArizona Com0rat»0n Commission

DOC KE TE D
1 4

ANITA GENEVA MCCULLOUGH (a/k/a
Anita G. Maestas, a single woman

DEC81 2007
1 5 Respondents.
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1 8 NOTICE: EACH RESPONDENT HAS 10 DAYS TO REQUEST A HEARING

1 9 EACH RESPONDENT HAS 30 DAYS TO FILE AN ANSWER

20

2 1

22

23

24

The Securities Division ("Division") of the Arizona Corporation Commission ("Commission")

alleges that respondents Rick McCullough, a single man, individually and doing business as

McCullough Insured Investments, The Kodiak Investment Group, LLC, an Arizona limited liability

company, and Anita Geneva McCullough, a single woman, have engaged in acts, practices, and

transactions that constitute violations of the Securities Act of Arizona, A.R.S. § 44-1801 et seq.

25 ("Secure*ities Act").

26
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1 I.

2 J URIS DICTIO N

3 The  Commis s ion ha s  juris diction ove r this  ma tte r purs ua nt to Article  XV of the

Arizona Constitution and the  Securities  Act.4

5 11.

6 RES P ONDENTS

7

8

Rick McCullough ("McCullough") is  a  s ingle  man re s iding in Phoenix, Arizona  and

doing business as  McCullough Insured Investments ("McCullough Insured Investments").

9 The  Kodia k Inve s tme nt Group, LLC ("Kodia k") is  a n  Arizona  limite d  lia bility

1 0 company whose  principal place  of business is  in Phoenix, Arizona. McCullough is  the  Manager and

sole  Member of Kodiak.11

1 2

1 3

1 4

1 5

1 6

1 7

1 8

McCullough, McCullough Ins ure d Inve s tme nts , a nd Kodia k ma y be  re fe rre d to

individua lly or, collective ly, a s  "Respondents".

McCullough a nd Anita  Ge ne va  McCullough (a /k/a Anita  Ge ne va  Ma e s ta s ) ("A.

McCullough") we re  married December 7, 2001. A divorce  decree  was  ente red on December 27,

2006 dissolving the ir manage .

At a ll re levant times , A. McCullough was  the  spouse  of McCullough, and is  joined

in this  a ction individua lly a nd unde r 44-203l(C) sole ly for purpose s  of de te rmining the  lia bility of

1 9

20

2 1

22

the  marita l community.

At a ll re le va nt time s , McCullough a nd A. McCullough we re  a cting for the ir own

benefit, and for the  benefit or in furtherance  of the  marita l community.

A. McCullough may be referred to as "Respondent Spouse."8.

23 111.

24 FACTS

25 CactusCash, Inc. (a /k/a  Cactus  Cash) ("CactusCash") was  an Arizona  corpora tion

26 whose  principa l pla ce  of bus ine s s  wa s  in P hoe nix, Arizona . The  Commis s ion a dminis tra tive ly
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5.

7.

9.

2.

3.

1.
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1 dissolved the  entity on Octobe r 31, 2007 for fa iling to tile  an annua l report. McCullough was  the

2 President, Chief Executive  Officer and sole  Director of CactusCash,

3 1 0 .

4

5

CactusCash, a t a ll re levant times, was licensed as a  mortgage broker with the

Arizona Department of Financial Institutions. However, CactusCash is no longer licensed as a

mortgage broker.

11.6
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1 0 1 3 .
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1 2

1 3

From in or a bout S e pte mbe r 2005 until Octobe r 2006, McCullough offe re d a nd

sold unregis te red securitie s , in the  form of promissory note s , within or from Arizona .

12. McCullough ente red into promissory note s  with a t le a s t four (4) inves tors  ranging

in age  from 65 to 88 years  of age  for a  tota l amount of a t leas t, $401,712.

McCullough represented to offe re r and inves tors  a  rea l e s ta te  inves tment program

which offe red inves tors  monthly re turns . McCullough asked offe re r and inves tors  to borrow funds

which he  would use  to inve s t in re a l e s ta te . McCullough told offe re r a nd inve s tors  to re fina nce

the ir home mortgages to obta in the  necessary monies . McCullough promised offerer and investors

1 4

1 5

that he would repay the loan by making monthly payments.

At a ll re levant times, McCullough was a  mortgage  loan oftlcer for CactusCash. As a1 4 .

1 6 loan office r, McCullough's  primary re spons ibility was  to process  re s identia l home  mortgage  loan

1 7 a pp lic a tions .

18 1 5 .

1 9
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McCullough solicited offe re r and investors  to re finance  the ir home mortgage  loans .

McCullough processed the  mortgage  loan applica tions  for offe re r and inves tors  to re finance  the ir

home mortgage loans.

16. Offerees and investors  who sought to re finance  the ir home mortgage  loans pa id an

origina tion fee  associa ted with refinancing the  loan. CactusCash rece ived the  fee(s) for processing

the  mortga ge  loa n, The  fe e  wa s  de pos ite d in to  the  Ca ctus Ca s h 's  ba nk a ccount on which

McCullough and A. McCullough were  the  only s igna tories .

25
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In most ins tances , the  origina tion fee  was  five  percent (5%) of the  principa l amount

of the  ne w mortga ge  loa n, which could be  a s  much a s  $8,000. In e a ch ins ta nce , McCullough

deposited the origination fee into the bank account for CactusCash.

Soon a fte r the  offe ree  or inves tor began the  applica tion process  to re finance  the ir

home  mortgage  loan, McCullough a sked them to loan him the  funds  they rece ived from the  loan

re finance  ("McCullough loan" or "McCullough loans").

19. McCullough  to ld  o ffe re r a nd  inve s to rs  tha t re fina ncing  the ir e xis ting  home

mortgage  loan to inves t with McCullough, McCullough Insured Inves tments  and/or Kodiak was  in

their best interest because it would increase their income.9

1 0 20.
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1 2 21.
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25

McCullough a lso promised offe re r and inves tors  high re turns  on the ir inves tment.

The amount of the  re turn varied by investor and the  term of the  McCullough loan.

McCullough a s s ure d  the  offe re r a nd inve s tors  tha t he  would  ma ke  monthly

payments  to repay the  McCullough loan until it was  entire ly repa id. McCullough was aware  tha t, in

most ins tances , offe re r and inves tors  were  unable  to pay the  increased amount of the  new home

mortgage  loan if McCullough fa iled to repay the  McCullough loan.

22. In e xcha nge  for the  McCullough loa n, McCullough e nte re d into promissory note s

with offe re r a nd inve s tors . McCullough e nte re d into promissory note s  with offe re r a nd inve s tors

as the  sole  proprie tor of McCullough Insured Investments. McCullough a lso entered into promissory

note s  on be ha lf of Kodia k. The  promissory note s  disclose d the  principa l a mount borrowe d, the

monthly payment amount, and the  loan's  maturity date .

23. McCu llo u g h  p ro mis e d  o ffe re r a n d  in ve s to rs  th a t h e ,  McCu llo u g h  In s u re d

Inve s tme nts , a nd/or Kodia k would re pa y the  McCullough loa ns  by de pos iting monthly loa n

payments into the  investor's  personal bam accounts.

McCu llo u g h  p ro mis e d  o ffe re r a n d  in ve s to rs  th a t h e ,  McCu llo u g h  In s u re d

Inves tments , and/or Kodiak would repay the  McCullough loan usua lly 4-9 yea rs  from the  da te  the

funds were borrowed.26
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1 25. In or a bout April 2007, McCullough, McCullough Ins ure d Inve s tme nts  a nd/or

2

3

4

5

Kodiak stopped making payments to investors.

26. McCullough used the  funds  of the  McCullough loans  to pay pe rsona l expenses . In

some instances, McCullough used the  funds of the  McCullough loans to make improvements to the

home he  sha red with A. McCullough during the ir manage . A. McCullough sole ly owned the  home

6 she  shared with McCullough.

7 27.

8

In a t leas t one  ins tance , McCullough coinniingled bus iness  funds  with his  pe rsona l

funds . McCullough trans fe rred funds  from McCullough Insured Inves tments  and/or Kodiak bank

9

1 0 28.

11

account into his  personal bank account he  he ld jointly with his  wife , a t the  time, A. McCullough.

In a nothe r ins ta nce , McCullough tra ns fe rre d funds  from McCullough Ins ure d

Inves tments  bank account to Kodiak's  bank account. McCullough la te r transfe rred the  funds  from

1 2 the Kodiak account to his personal bank account.

1 3 Iv.

1 4

1 5

VIOLATION OF A.R.S. §44-1841

(Offer or Sale  of Unregis tered Securities )

1 6 29. From on or about September 2005 until October 2006, Respondents  offered or sold

1 7

1 8

securitie s  in the  font of promissory notes , within or from Arizona .

The securities referred to above were  not registered pursuant to Articles 6 or 7 of the30.

1 9 Securities  Act.

20 31.

21 v.

22

23

VIOLATION OF A.R.S. §44-1842

(Trans actions  by Unregis tered Dealers  or Sales men)

24 32.

25

26

From on or about September 2005 until October 2006, Respondents  offered or sold

securities , in the  form of promissory notes, within or from Arizona while  not registered as dealers  or

salesmen pursuant to Article  9 of the Securities Act.

5
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1 33.

2 VI.

3 VIOLATION OF A.R.S . 44-1991

4 (Fraud in Connection with the  Offer or Sale  of Securities )

5 34. In  c o n n e c t io n  with  th e  o ffe r  o r  s a le  o f s e c u rit ie s  with in  o r  firm  Ariz o n a ,

6

7

8

Respondents  directly or indirectly: (i) employed a  device , scheme , or a rtifice  to de fraud, (ii) made

untrue  s ta tements  of materia l fact or omitted to s ta te  materia l facts  tha t were  necessary in order to

ma ke  the  s ta te me nts  ma de  not mis le a ding in light of the  circums ta nce s  unde r which the y we re

9

10

11

ma de , or (iii) e nga ge d in tra nsa ctions , pra ctice s , or course s  of bus ine ss  tha t ope ra te d or would

opera te  as  a  fraud or dece it upon offe re r and investors . Respondents ' conduct includes, but is  not

limited to, the  following:

12 a ) McCullough told offe re r a nd inve s tors  tha t it wa s  in the ir

13

14

15

16

17

18

19

20
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24

25

be s t in te re s t to  re fina nce  the ir home  mortga ge  loa ns  a nd  loa n  funds  to  h im,

McCullough Ins ure d Inve s tme nts  a nd/or Kodia k to inve s t in re a l e s ta te , whe n in

fa c t ma ny of the  offe re r a nd inve s tors  we re  re tire d a nd/or could not a fford a n

increas ed home  mortgage  loan payment,

b ) Mc Cullough  pe rs ona lly gua ra n te e d  o ffe re r a nd  inve s to rs

re pa yme nt of the  McCullough loa ns , whe n in fa ct McCullough did not ha ve  a ny

rea l prope rty or othe r a s s e ts  to gua rantee  the  McCullough loans ,

c ) Mc Cullough a lso pe rs ona lly guaranteed o ffe re r a nd

inve s tors  monthly re pa yme nt of the  McCullough loa n, whe n in fa ct McCullough

re lie d on funds  from othe r inve s tors  a nd his  pe rs ona l income  of $80,000 or le s s

pe r ye a r to re pa y the  McCullough loa ns . De s pite  McCullough's  promis e  to re pa y

the  loa ns , McCullough s toppe d ma king pa yme nts  to inve s tors  on the  McCullough

loans , and

26
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1

2

3

4

5

6 35.

d) McCullough told offe re r a nd inve s tors  he  would us e  the

funds tha t he , McCullough Insured Investments  and/or Kodiak borrowed to invest

in real esta te , when in fact he used the McCullough loan proceeds to pay personal

e xpe ns e s  including ma king improve me nts  to the  re s ide nce  he  s ha re d with

Respondent Spouse.

7 VII.

8 REQUES TED RELIEF

9

1 0

1 1

12 2.

13

1 4

1 5

1 6

The Division requests  tha t the  Commission grant the  following re lie f:

Orde r Respondents  to pe rmanently cease  and des is t from viola ting the  Securitie s

Order Respondents  to take  affirmative  action to correct the  conditions resulting from

Respondents ' acts, practices, or transactions, including a  requirement to make restitution pursuant to

3. Order Respondents  to pay the  s ta te  of Arizona  administra tive  penalties  of up to five

17 4.

1 8 or othe r a ppropria te

19

20

Orde r tha t the  ma rita l communitie s  of Re s ponde nts  a nd Re s ponde nt S pous e  be

s ub je c t to a ny orde r of re s titution, re s c is s ion, a dm inis tra tive  pe na ltie s ,

Order any other re lief that the  Commiss ion deems  appropria te .

21 VIII.

22 HE AR ING  O P P O R TUNITY

23

24

Each res pondent including Res pondent Spous es  may reques t a  hea ring purs uant to A.R.S .

If a Respondent or a Respondent Spouse requests a hearing,

25 the requesting respondent must also answer this Notice.

26

A reques t for hea ling mus t be  in writing

and rece ived by the  Commiss ion within 10 bus ines s  days  a fte r s e rvice  of this  Notice  of Opportunity

5.

1.

7
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1

2
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1 0

11

1 2

1 3

for Hearing. The  requesting respondent must de liver or mail the  request to Docket Control, Arizona

Corpora tion Commiss ion, 1200 W. Washington, Phoenix, Arizona  85007. Filing ins tructions  may

be  obta ined from Docke t Control by ca lling (602) 542-3477 or on the  Commiss ion's  Inte rne t web

site  a t http2//www.azcc.gov/divisions/hearings/docket.asp.

If a  request for a  hearing is  timely made, the  Commission shall schedule  the  hearing to begin

20 to 60 days  from the  rece ipt of the  reques t unle ss  othe rwise  provided by law, s tipula ted by the

parties, or ordered by the  Commission. If a  request for a  hearing is  not timely made the  Commission

may, without a  hearing, ente r an order granting the  re lie f requested by the  Divis ion in this  Notice  of

Opportunity for Hearing.

Persons with a  disability may request a  reasonable  accommodation such as  a  s ign language

inte rpre te r, a s  we ll a s  reques t this  document in an a lte rna tive  forma t, by contacting Linda  Hogan,

ADA Coordina tor, voice  phone  number 602/542-3931, e -ma il lho,gan@azcc.gov. Reques ts  should

be  made as  early as  possible  to a llow time to arrange  the  accommodation.

1 4 IX.

1 5 ANS WE R  R E Q UIR E ME NT

1 6

1 7

1 8

1 9

20

2 1

22

23

24

25

Pursuant to A.A.C. R14-4-305, if a  Respondent or a  Respondent Spouse  requests  a  hearing,

the  re que s ting re s ponde nt mus t de live r or ma il a n Ans we r to  this  Notice  of Opportunity for

He a ring to Docke t Control, Arizona  Corpora tion Commis s ion, 1200 W. Wa s hington, P hoe nix,

Arizona  85007, within 30 ca lenda r days  a fte r the  da te  of se rvice  of this  Notice . Filing ins tructions

ma y be  obta ine d from Docke t Control by ca lling (602) 542-3477 or on the  Commiss ion's  Inte rne t

web s ite  a t http://www.azcc.gov/divis ions/hearings/docke t.a sp.

Additiona lly, the  a ns we ring  re s ponde n t mus t s e rve  the  Ans we r upon  the  Divis ion .

P urs ua nt to A.A.C. R14-4-303, s e rvice  upon the  Divis ion ma y be  ma de  by ma iling or by ha nd-

de live ring a  copy of the  Answe r to the  Divis ion a t 1300 We s t Wa shington, 3 l̀ d Floor, P hoe nix,

Arizona, 85007, addressed to Rachel F. Strachan,

26
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1 The  Answe r sha ll conta in a n a dmiss ion or de nia l of e a ch a lle ga tion in this  Notice  a nd the

2

3

origina l s igna ture  of the  answering re spondent or re spondent's  a ttorney. A s ta tement of a  la ck of

sufficie nt knowle dge  or infonna tion sha ll be  cons ide re d a  de nia l of a n a lle ga tion. An a lle ga tion

4 not denied sha ll be  considered admitted.

5

6

7

8

When the  answering re spondent intends  in good fa ith to deny only a  pa rt or a  qua lifica tion

of a n a lle ga tion, the  re sponde nt sha ll spe cify tha t pa rt or qua lifica tion of the  a lle ga tion a nd sha ll

admit the  remainder. Respondent waives  any a ffirmative  defense  not ra ised in the  answer.

The  office r pre s iding ove r the  he a ring ma y gra nt re lie f from the  re quire me nt to file  a n

9

1 0

Answer for good cause  shown.

Da te d  th is  3  l d a y o f F
9 2007.

11 ~1A/J9 1
1 2

Matthew J. Neube
Dire ctor of Se curitie s
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