
4

1

2

3

4

COMMISSIONERS
MIKE GLEASON, Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

BEFORE THE ARIZONA CORPORATION C

wow 20 p 31 Lib

(3 .
UGH

1-1.
L i L-_Jwl=m

f lJL

llllllllllllllllllIIIIII
0000080038

'8'>9€

DOCKET no .  T-03632A-06-0091
T-03406A-06-0091
T-03267A-06-0091
T-03432A-06-0091
T-04302A-06_0091
T-0105 l B-06-0091

5

6

7

8

9

10

11

12

IN THE MATTER OF THE APPLICATION OF
DIECA COMMUNICATIONS DBA COVAD
COMMUNICATIONS COMPANY,
ESCHELON TELECOM OF ARIZONA, INC.,
MCLEODUSA TELECOMMUNICATIONS
SERVICES, INC., MOUNTAIN
TELECOMMUNICATIONS, INC., XO
COMMUNICATIONS SERVICES, INC. AND
QWEST CORPORATION REQUEST FOR
COMMISSION PROCESS TO ADDRESS KEY
UNE ISSUES ARISING FROM TRIENNIAL
REVIEW REMAND ORDER, INCLUDING
APPROVAL OF QWEST WIRE CENTER
LISTS.

NOTICE OF POST-HEARING BRIEF
FRRATA FILING

13

14 On December 19, 2007, the Arizona Corporation Commission ("Commission") Staff filed its

15 Post-Hearing Brief in the above-captioned matter. Staff has made several minor corrections to its

16 Brief and has attached a substitute Brief containing the revisions to this Notice.

RESPECTFULLY SUBMITTED this to"' day of December 2007.17

18
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20 M/V
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23

Maureen A. ScoKtlSenior Staff QB E
Attorney, Legal .,1v1s1on
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
(602) 542-3402

24
Original and thirteen (13) copies

25 of the foregoing were filed this
20th day of December, 2007 with:
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1 Copies  of the  foregoing mailed
this  20'*' day of December, 2007 to:

2

3

4

Greg Diamond
Covad Communica tions  Company
7901 Ea s t Lowry Boule va rd
Denver, Colorado 80230

5

6

7

8

Willia m Ha a s
McLe odUS A Te le communica tions
Services , Inc.
6400 C Street SW
Post Office BOX 3177
Cedar Rapids, Iowa 52406-3 177

9

10

11

Re x Knowle s
XO Communica tions  Se rvices
111 East Broadway, Suite  1000
Sa lt Lake  City, Utah 84111

12

13

14

Michae l W. Pa tten
Roshka , DeWulf & Pa tten
400 East Van Buren Stree t, Suite  800
Phoenix, Arizona  85004
Attorneys  for Covad Communica tions

15

16

17

Brad VanLeur, Pres ident
OrbitCom
1701 North Louise  Avenue
Sioux Fa lls , South Dakota  57107

18

20

Gary Joseph, Vice  President
19 Na tiona l Bra nds , Inc.

db Sha rene t Communica tions  Company
4633 West Polk Street
Phoenix, Arizona  8504321

22 Nonna h G. Curtright
Qwest Corpora tion

23 20 East Thomas Road, 16"' Floor
Phoenix, Arizona  85012

24

25

26

Douglas  Denney, Senior Attorney
Esche lon Te lecom of Arizona , Inc.
730 Second Avenue South, Suite  900
Minneapolis , Minnesota  55402

27

28
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Tom Bade
Arizona  Dia ltone , Inc.
7170 West Oakland Street
Chandle r, Arizona  85226
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IN THE MATTER OF THE APPLICATION OF
DIECA COMMUNICATIONS DBA COVAD
COMMUNICATIONS COMPANY,
ESCHELON TELECOM OF ARIZONA, INC.,
MCLEODUSA TELECOMMUNICATIONS
SERVICES, HC., MOUNTAN~I
TELECOMMUNICATIONS, INC., XO
COMMUNICATIONS SERVICES, INC. AND
QWEST CORPORATION REQUEST FOR
COMMISSION PROCESS TO ADDRESS KEY
UNE ISSUES ARISING FROM TRIENNIAL
REVIEW REMAND ORDER, INCLUDING
APPROVAL OF QWEST WIRE CENTER
LISTS.

POST-HEARING BRIEF OF COMMISSION
STAFF

I. INTRODUCTION.15

16 This proceeding stems from the FCC's Triennial Review Remand Order ("TRRO") released

17 on February 4,  2005. In the underlying Triennial Review Order ("TRO") released on August 21,

18 2003, the FCC established criteria for detennining which unbundled network elements ("UNEs") had

19 to be made available by Incumbent Local Exchange Carr iers ("ILE Cs") to Competit ive Local

20 Exchange Car r ier s  ("CLECs") under  Sect ion 25l(c)  of  the Telecommunica t ions  Act  of  1996

21 ("Federal Act"). Large portions of that Order were overturned by the D.C. Circuit Court of Appeals.

22 The FCC then issued the TRRO in response to the D.C. Circuit Court of Appeal's decision.

23 a Settlement Agreement

24 which resolves many of the disputed issues in this case. The Commission Staff was an active party in

25 this  proceeding,  but  is  not  a  s ignatory to the Agreement . The Staff believes the Sett lement

26 Agreement is in the public interest with certain clarifications and modifications discussed herein.

27 1

28

The Joint CLECs1 and Qwest Corporation ("Qwest") submitted

The Joint CLECs in Arizona consist of DIECA Communications, Inc., doing business as Coved Communications
Company, Mountain Telecommunications, Inc., Eschelon Telecom of Arizona, Inc., McLeodUSA
Telecommunications Services, Inc., and XO Communications Services, Inc. Other CLECs signing the Agreement
and encompassed within the definition of "Joint CLECs" contained in the Agreement include Onvoy, POPP.Com,
and US Link, Inc. d/b/a TDS Metrocom, Inc.
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11. BACKGROUND AND PROCEDURAL HISTORY.

2

3

4

5

6
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8

9

1 0

11

12

The FCC issued its Report and Order in its third Triennial Review proceeding on August 21,

2003.2 The FCC's Triennial Review proceedings are designed to examine the Section 25 l(c)(3)

requirement that ILE Cs make elements of their networks available on an unbundled basis to new

entrants at cost-based rates. The FCC found in the TRO that a requesting carrier is impaired when

lack of access to a network element of an ILEC would pose a barrier or barrier to entry, including

operational and economic barriers, that are likely to make entry into a market uneconomic. States

were assigned the task of making more granular determinations regarding whether impairment was

present given market conditions within the markets in the State at issue. The TRO was aftinned in

part, reversed in part and remanded to the FCC for further consideration. The D.C. Circuit Court of

Appeals ruled that the FCC could not delegate its authority to make impairment determinations to the

State.
1 3

14

15

1 6

1 7

18

1 9

20

21

22

Thereafter, on February 4, 2005, the FCC issued its remand order, the TRRO.3 That Order

established that CLECs were no longer impaired without unbundled network switching. This spelled

the demise of what was known as the Unbundled Network Element-Platform, or UNE-P. UNE-P is

the equivalent of all of the elements needed to provide Plain Old Telephone Service ("POTs") and

interexchange access. The FCC further established certain criteria for determining whether CLECs

were impaired without access to other unbundled network elements. If a finding of impairment is

made for a particular Qwest Wire Center for an unbundled network element or UNE, the CLEC is

entitled to TELRIC pricing for the UNE pursuant to Section 252(d) of the Federal Act.

On February 15, 2006, the Joint CLECs filed a request with the Commission to address issues

arising from the FCC's TRRO, including approval of Qwest Non-Impaired Wire Center Lists.
23

24

25
2

26

27
3

28

See In the Matter of Review of the Section 251 Unbundling Obligations oflneumbent Local Exchange Carriers;
Implementation of the Local Competition Provisions of the Teleeommunications Act of1996, Deployment of Wireline
Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-338, 96-98 and 98-147 (rel. August
21, 2003)("TRO").
I n the Matter of Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, CC Docket No. 01-0338, Order on Remand, (Released February 4,
2005)("TRRO").

2
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A P roce dura l Orde r da te d J une  2, 2006 e s ta blishe d a  s che dule  for the  filing of te s timony a nd

for a  he a ring in this  ma tte r in Octobe r, 2006. Te s timony wa s  file d by a ll of the  pa rtie s , including

Commis s ion S ta ff. The re a fte r, Qwe s t a nd the  J oint CLECs  re que s te d a  pos tpone me nt of the  he a ring

so tha t the y could unde rta ke  s e ttle me nt ne gotia tions . On Ma y 3 l , 2007, Qwe s t a nd the  J oint CLECs

indica te d during a  te le phonic proce dura l confe re nce  tha t a  s e ttle me nt ha d be e n re a che d. On J une  22,

2007, the  J oint CLECs  a nd Qwe s t file d a  J oint Motion for Approva l of S e ttle me nt Agre e me nt a nd

Na rra tive  S upporting Agre e m e nt.

On J uly 29, 2007, a  proce dura l confe re nce  wa s  he ld. S ta ff witne s s  Arm a ndo F im bre s  file d

te s timony re ga rding the  S e ttle me nt Agre e me nt on S e pte mbe r 10, 2007. Qwe s t a nd the  J oint CLECs

file d re s pons ive  te s timony on S e pte mbe r 28, 2007. A he a ring on this  ma tte r wa s  he ld on Octobe r 30,

2007.
12

Following is S ta ff's Brie f on the  Se ttlement Agreement filed by Qwest and the  Joint CLECs
13

in this  ma tte r.
14

15

16

17

111. AR G UME NT.

The  Public  In te re s t S tanda rd  of Review Applie s .

18

19

2 0

2 1

22

23

24

A.

During the  he a ring on this  ma tte r, Qwe s t a rgue d tha t the  Commis s ion's  re vie w of this  ma tte r

wa s  lim ite d to whe the r the  S e ttle m e nt Agre e m e nt com plie s  with the  provis ions  of the  TRRO. S ta ff

be lie ve s  tha t Qwe s t is  a tte mpting to ina ppropria te ly lim it or na rrow the  Commis s ion's  re vie w in this

ca s e . In a ddition to de te rmining whe the r the  S e ttle me nt complie s  with the  provis ions  of the  TRRO,

the  Commis s ion s hould re vie w the  Agre e me nt to e ns ure  tha t it is  cons is te nt with the  public inte re s t.

This  is  cons is te nt with Arizona  la w a nd the  Commis s ion's  re vie w of s e ttle me nt a gre e me nts  tha t ha ve

come  be fore  it in the  pa s t.

This  is  a ls o cons is te nt with how the  J oint CLECs  vie w the  Commis s ion's  s ta nda rd of re vie w

in this  ca s e . J oint CLEC witne s s  Dougla s  De nne y s ta te d the  following in his  pre -file d te s tim ony:
25

26 "The  inte nt of the  J oint CLECs  is  to be  pa rty to a  s e ttle me nt in this  ma tte r
only if the  re s olution is  in  the  public  inte re s t.  By tiling the  Notice  of J oint
F iling a nd Am e nde d Motion for Orde r Approving S e ttle m e nt Agre e m e nt
a nd re que s ting Commiss ion a pprova l, the  P a rtie s  re cognize d tha t the

27

28

3
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1 propose d S e ttle me nt Agre e me nt mus t me e t a  public inte re s t te s t to obta in
Commis s ion a pprova l be fore  a ny imple me nta tion."

2

3
B . Ce rta in  P o rt io n s  o f th e  S e t t le m e n t  Ag re e m e n t  Re q u ire  Cla rific a t io n.

4

5

6

7

8

Be fore  dis cus s ing those  portions  of the  S e ttle me nt Agre e me nt tha t S ta ff be lie ve s  should be

cla rifie d a nd/or modifie d, a  brie f ove rvie w of the  S e ttle me nt Agre e me nt follows . The  S e ttle me nt

Agre e me nt provide s  non-impa irme nt de s igna tions  for the  initia l s e t of propos e d Wire  Ce nte rs  in

Arizona , Colora do, Minne s ota , Ore gon, Uta h a nd Wa s hington.4

The  S e ttle me nt Agre e me nt is  divide d into s e ve n s e ctions . S e ctions  I a nd II a re  the

Introduc tion a nd De finitions .  S e c tions  III through VII cons is t of the  following:
9

1 0
S e ction III:
S e c tion IV:

1 1 S e ction V:
S e c tion VI:

12

Initia l Commis s ion -Approve d Wire  Ce nte r Lis t
Non-Re cuning Cha rge  for Conve rs ions  Us ing the  Initia l Wire  Ce nte r Lis t a nd
for Future  Commiss ion-Approve d Additions  to tha t Lis t.
Me thodology .
Future  Qwes t Filings  to Reques t Commiss ion Approva l of Non-Impa irment
Des igna tions  and Additions  to the  commiss ion-Approved Wire  Cente r Lis t.
Othe r P rovis ionsS e c tion VII.

13

1.
1 4

Section II of the Agreement may need to be reconciled with Commission
processes.

15

16

17

18

19

20

2 1

At the  he a ring on this  ma tte r, a n is sue  a rose  with re spe ct to the  de finition of the  Effe ctive

Da te  of Non-Im pa irm e nt De s igna tions . The re  wa s  conce rn tha t the  pa rtie s ' de finition of Effe ctive

Da te  of Non-Impa irme nt De s igna tions  ma y s ubve rt norma l Commis s ion proce s s e s . Both pa rtie s

indica te d in da ta  re sponse s  to Commiss ion S ta ff on this  is sue , tha t the  S e ttle me nt Agre e me nt wa s  not

inte nde d to re pla ce  nonna  Commis s ion re vie w a nd a pprova l proce s s e s  tha t would a pply with re s pe ct

to filings  tha t a re  ma de  with the  Commis s ion. The  Commis s ion s hould re vie w this  portion of the

Agre e me nt a nd S e ction VI(F) for cons is te ncy with Commis s ion proce s s e s .

22 2.

23

Section III of the Settlement Agreement should be clarified to specify the
vintage of the data used to determine the initial list of non-impaired wire
centers.

24 Section III of the  Se ttlement Agreement identifie s  the  initia l se t of Qwes t Non-Impa ired Wire

25

26

Ce nte rs  which a re  lis te d in Atta chme nt A of the  Agre e me nt. Thos e  de s igna tions  a re  re troa ctive  to

Ma rch 11, 2005.5 It a ls o provide s  the  e ffe ctive  da te  of the  initia l s e t of Non-Impa ire d Wire  Ce nte rs

27

28 4
5

Armando Fimbres Settlement Test. (Ex. S-1) at 2.
Armando Fimbres Settlement Test. (Ex. S-1) at 3.

4
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8

9

10

11

12

13

which the  Commis s ion is  be ing a s ke d to a pprove , a long with the  S e ttle me nt Agre e me nt. Howe ve r,

S ta ff witne s s  Fimbre s  pointe d out in his  te s timony tha t this  s e ction of the  Agre e me nt is  s ile nt with

re spe ct to the  vinta ge  of the  da ta  use d to de te rmine  the  initia l lis t of non-impa ire d Qwe s t Wire

Ce nte rs .6 S ta ff be lie ve s  tha t it is  importa nt tha t the  Agre e me nt be  cla rifie d to include  the  vinta ge  of

da ta  use d to ma ke  the  initia l non-impa irme nt de s igna tions . In re sponse  to S ta ff Da ta  Re que s ts  on the

Agre e me nt, Qwe s t a nd the  J oint CLECs  e xpla ine d tha t 2004 ARMIS  Da ta  wa s  the  ba s e  informa tion

utilize d to de rive  the  initia l s e t of non-impa ire d Qwe s t Wire  Ce nte rs .7

During the  he a ring on this  ma tte r, both Qwe s t a nd the  J oint CLECs  s ta te d tha t this  would not

be  a  ma te ria l modifica tion of the  Agre e me nt s uch tha t the y might e xe rcis e  the ir right to withdra w

from the  Agre e me nt. J oint CLEC witne s s  Dougla s  De nne y a ls o s ta te d in his  pre -file d te s timony tha t

"J oint CLECs  a nticipa te  no obi se ction if such a  modifica tion we re  ma de  to the  propose d S e ttle me nt

Agre e me nt of the  P a rtie s ."8 The  Commis s ion s hould re quire  tha t the  Agre e me nt be  cla rifie d to

include  the  vinta ge  of the  da ta  use d to de te rmine  the  initia l lis t of non-impa ire d Wire  Ce nte rs .
14

3.
15

Section IV of the Agreement does not address the conversion process
which was a disputed issue.

16

17

18

19

20

2 1

22

23

S e ction IV of the  Agre e me nt lis ts  the  te rms  a nd conditions  tha t will a pply to the  conve rs ion of

UNEs  to Qwe s t a lte rna tive  s e rvice s  in Wire  Ce nte rs  tha t a re  de s igna te d a s  non-impa ire d by the

Commiss ion.9 Firs t, the  pa rtie s  ha ve  a gre e d upon a  $25 non-re cumlng conve rs ion cha rge  for a  pe riod

of thre e  ye a rs .10 While  S ta ff' s  initia l re comme nda tion wa s  ze ro, S ta ff re cognize s  tha t the  Agre e me nt

is  a  product of ne gotia tion a nd compromise . Give n tha t the re  is  a gre e me nt be twe e n Qwe s t a nd the

CLECs  on the  ra te , S ta ff be lie ve s  tha t the  cha rge  is  re a sona b1e .H S ta ff' s  use  of the  te rm "jus t a nd

re a sona ble " wa s  not me a nt to ma ke  re fe re nce  to a  spe cific pricing s ta nda rd such as TELRIC. 12 S ta ff

re cognize s  tha t the  ra te  is  the  product of "compromis e ."

24

25

26

27

6

7

8

9

10

11

12
28

Id.
Id, Accord,Douglas Denney Response Test. (Ex. Jc-l) at 4.
Douglas Denney Response Test. (Ex. JC-1) at 4.
Armando Fimbres Settlement Test. (Ex. S-1) at 4.
Douglas Denney Response Test. (Ex. JC-1) at 5.
Id.
Joint CLEC witness Denney expressed concern in his pre-filed testimony that Staff may be referring to a pricing
standard. Id. at 5.

5
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8

9

1 0

1 1

Joint CLEC witness  Douglas  Denney a lso s ta ted in his  pre -filed te s timony tha t "[t]he

negotia ted ra te  is  about ha lfway be tween Qwest's  litiga tion pos ition of $50.00 and the  Joint CLEC's

pos ition tha t no cha rge , or only a  minima l cha rge , should apply.""

However, S ta ff has  a  more  genera l concern about this  section of the  Agreement. During the

underlying proceeding, the  Joint CLECs expressed grea t concern regarding the  amount of customer

hand tha t could result from the  convers ion process .l4 Ye t the  Agreement is  s ilent with respect to the

convers ion process  itse lf.

During the  hea ring on this  ma tte r and in its  te s timony, Qwest offe red the  following

observa tion. Qwest re lies  primarily upon the  fact tha t it has  processed more  than 1,500 convers ions

of UNEs to Qwest a lte rna tive  services and there  have  been no issues ra ised by CLECs regarding

customer hand. 15
1 2

Howe ve r, in his  pre -file d te s timony, J oint CLEC witne s s  Dougla s  De nne y s ta te d the
1 3

following :
1 4

1 5

1 6

1 7

1 8

19

20

2 1

" ...[C]us tomer impact remains  a  conce rn for the  reasons  provided in my
previous  te s timony. Nothing in the  proposed Se ttlement Agreement
authorizes  Qwest to use  its  proposed method of convers ion [Cite  omitted]
or precludes  the  Commiss ion from ruling on the  manner of convers ion in
another matte r. Joint CLECs ra ised customer impact concerns  in the
course  of discussing the  convers ion charge  and how, if Qwest appropria te ly
trea ts  the  conversion as a  billing change, adverse  customer impact may be
a voide d. [Cite  omitte d]. The  Joint CLECs  we re  willing to dis cus s
procedures  in this  proceeding or in inte rconnection negotia tions . [Cite
omitted]. S ince  then, the  Joint CLECs reached a  proposed Se ttlement
Agreement with Qwest in this  proceeding tha t does not address the  manner
of conve rs ion, leaving the  subj e t open for ICA negotia tion and
considera tion in other proceedings."16

22 At the  hearing, Mr. Fimbres a lso s ta ted tha t he  was not reassured by the  following passage

23 h'om Mr. De nne y's  te s timony:

24

25

"Qwest's  convers ion procedures  were  announced unila te ra lly by Qwest in
non-CMP Qwe s t 'TRRO' notice s  of cha nge s  to its  PCAT. Qwe s t
previous ly sa id tha t it would upda te  its  SGATs and dea l with TRO/TRRO
issues  in CMP, bud did not do so. (See , e .g., June  30, 2005 CMP minutes ,

26

27

28

13

14

x5

16

Douglas Denney Response Test. (Ex. JC-1) at 5.
Settlement Test. of Armando Fimbres at 4.
Tr. at 24.
Douglas Denney Response Test. (Ex. JC-1) at 7.

6
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1

2

3

4

s ta ting "...a s  SGAT language  changes , we  will have  a  comment pe riod and
tha t the  Sta tes  will engage  you when decis ions  a re  made . Cindy a lso sa id
tha t PCAT changes  will brought through the  CMP," ava ilable  a t
http://www.qwest.com/wholesa le /cmp/cr/CR PC l 02704- 1 ES .him.) Qwe s t
a lso would not negotia te  these  te rms in ICA negotia tions, so tha t the  manner
of conversion became an arbitra tion issue  between Eschelon and Qwest
(discussed be low). Qwest's  convers ion te rms a re  mere ly a  proposa l by
Qwest, a s  they were  not mutua lly deve loped. [Cite s  omitted].1

5
Joint CLEC witness  Mr. Douglas  Denney a lso opines  tha t s ince  the  matte r is  now be ing

6

7
negotia ted in the  Qwest-Esche lon ICA a rbitra tion proceeding, othe r CLECs may opt into the  specific

conditions  and language  ultimate ly approved by the  Commiss ion.18 However, S ta ff does  not be lieve
8

tha t this  is  necessarily sufficient s ince , unless  offered to other CLECs as  an amendment to the ir
9

curre nt ICA, othe r CLECS would not be  a ble  to de rive  the  be ne fit until the ir e xis ting ICe s  with
10

Qwest expire  or te rmina te .
11

Qwest and the  Joint CLECs have not provided adequate  assurance that this  Section of the
12

Agreement as  it now s tands  is  in the  public inte res t, given earlie r tes timony on this  issue  regarding
13

the  potentia l ha rm to CLEC customers .
14

4. Sec tion V of the  Agreement is  in  need of c la rifica tion.
15

16

17

18

19

Section V of the  Se ttlement Agreement outlines  the  methodology tha t will be  used to support

future  filings  by Qwest when seeking additiona l Non-Impa ired Wire  Cente r des igna tions .

Staff witness Fimbres ra ised severa l concerns regarding this  section of the  Agreement and the

ne e d for cla rifica tion. Firs t, Se ction V.B. (Colloca tion) re quire s  cla rifica tion with re spe ct to the

19 S ta ffbe lieves  tha t the  Agreement shouldde te rmina tion of a ffilia ted, fibe r-based colloca tors .
20

provide  an inclus ive  da te -range  for the  de te rmina tion of a ffilia ted, fibe r-based colloca tors .20 In
21

22

23

earlie r te s timony filed in this  case , S ta ff had taken the  position tha t "[r]egardless  of the  da ta  vintage ,

a ffilia ted fibe r-based colloca tors  should not be  counted separa te ly if the ir lega l a ffilia tion exits  a t the

da te  of a  Commission Order des igna ting a  wire  cente r as  non-impaired."21 As Mr. Fimbres  noted,
24

25

26
17

2 7 18

19

20

21
28

Id. at 6.
Douglas Denney Response Test. (Ex. JC-1) at 7.
Settlement Test. of Armando Firnbres (Ex. S-1) at 5.
Id.
Armando Fimbres Rebuttal Test. (Ex. S-3) at 13.
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1

2

3

4

taking into account the  a ffilia ted s ta tus  of companies  is  important and such information is  readily

a va ila ble  from the  public re cord."

Joint CLEC witness  Dougla s  Denney provided the  following pre -filed te s timony rega rding

Sta ff witness  Fimbres ' recommenda tion:
5

6

7

8

9

"Sta ff recommended tha t 'Regardless  of the  da ta  vintage , a ffilia ted
fiber-based colloca tors  should not be  counted separa te ly if the ir lega l
a ffilia tion exis ts  a t the  da te  of a  Commiss ion Order des igna ting a  wire
ce nte r a s  non-impa ire d. [Cite  omitte d]. In a ddition, re ga rding
Pa ra gra ph VI(E)(l), s ta ff re comme nds  tha t the  'timing of the  a ffilia te d,
fibe r-based collocutor information ...must a lso be  properly addressed in
this  section.' [Cite  omitted]. These  recommenda tions  a re  cons is tent
with the  de finition of fibe r-ba se d collocutor. Joint CLECs  do not
anticipa te  objecting to these  proposed modifica tions, if adopted." 23

1 0
A second concern noted by Sta ff witness  Fimbres  was with respect to the  time  period

11

1 2

conta ined in the  Agreement for CLECs to respond to a  le tte r from Qwest concerning the  fiber-based

colloca tion s ta tus  of can'ie rs .24 The  Agreement provides  for a  10 day turn-a round time  by the  CLEC
1 3

to provide  feedback before  Qwest file s  its  reques t. S ta ff be lieves  tha t this  pe riod of time  is  too short
1 4

1 5

and recommends tha t the  CLECs have  60 days to respond given the  importance  of the  infonnation to

the  non-impa irme nt de te rmina tion."
1 6

While  Joint CLEC witness  Doug Denney discusses  other sa feguards  in the  rules  which would
1 7

1 8

1 9

20

2 1

a llow CLEC objections  or the  informa tion ultima te ly submitted by Qwest to the  Commiss ion to be

ques tioned26, S ta ff s till be lieves  tha t the  initia l 10 day pe riod of time  is  insufficient. A longe r pe riod

of time  would ensure  more  accura te  information in the  end. During the  hea ring, S ta ff witness

Fimbres  tes tified tha t given the  importance  of the  issues  in this  proceeding, a  10-day turn-a round time

constituted a  "msh-to-judgment."27 In matte rs  of such importance , constructive  time  devoted a t the
22

beginning of the  process  should e limina te  the  need for corrective  actions a t a  la te r time in the  process .
23

24

25

2 6 22

23

2 7 24

25

2 8 26

27

Id. a t 5.
Douglas  Denney Response Tes t. (Ex. JC-1) a t 10.
Id .
Id. a t 6.
See Id. a t 10-11.
Tr. a t 186-187.
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|

1
5.

2
Section VI should be clarified with respect to fiber-based collocation
information and related process steps.

3

4

5

6

7

8

9

10

1 1

1 2

1 3

1 4

1 5

This  section of the  Agreement provides  and expla ins  the  processes  for future  filings  by Qwest

when seeking additiona l, Non-Impa ired Wire  Cente r des igna tions . Section VI.A.2 of the  Agreement

a llows Qwest to file  a  reques t for additiona l "non-impa ired wire  cente rs  based in whole  or pa rt upon

line  counts  a t any time  up to July 1 of each year, based on prior year line  count da ta" thus  res tricting

filings  in the  second-ha lf of each year. S ta ff be lieves  tha t Qwest should have  the  opportunity to file

for additiona l non-impa ired wire  cente rs  without the  re s triction of having to do so be fore  July l of

each year. S ta ffbe lieves  tha t the  Agreement should be  modified to a llow Qwest to file  once  a  year

but a t such time as Qwest deems appropria te  as long as Qwest provides the  appropria te  data

consis tent with the  methodologies  described in the  fina l Agreement and approved by the

Commis s ion."

Joint CLEC witness  Doug Denney responded in his  pre -filed te s timony tha t the  July le t

deadline  is  mutua lly agreed upon and integra l to the  compromise  reached." He a lso sta ted the

following:

1 6

1 7

1 8

19

20

2 1

"The  paragraph provides for a  measure  of contractua l certa inty as  the
Joint CLECs are  engaging in business planning necessary to offer
te rms to the ir own cus tomers , which require s  them to factor in UNE
ava ilability when planning for the  a ssocia ted cos ts , risks , e tc. In
addition, Qwes t's  pos ition is  tha t is  can only use  ARMIS da ta  for this
purpose . As ARMIS da ta  is  ava ilable  on an annua l bas is , the  annua l
time  pe riod is  cons is tent with Qwes t's  cla im tha t it mus t use  ARMIS
da ta . The  line  counts  should be  current. Pa rticula rly in the  event of
declining line  counts , Qwest should not use  old line  counts . The
annual time period helps ensure  use  of current data , as  Qwest is
re lying upon ARMIS da ta  tha t is  only ava ilable  as  of December 31st
of each year."3122

23

24

Notwiths tanding, the  CLECs concern about current da ta , S ta ff s till be lieves  tha t Qwest should

have  the  flexibility or discre tion to choose  its  filing da te , but tha t it be  a llowed to make  a  tiling only

25

26

2 7 28

29

2 8 30

31

Id.
Id.
Douglas  Denney Response Tes t. (Ex. JC-1) a t 12.
Id. a t 12-13.
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1

2

3

4

5

6
Sec tion VII of the  Agreement a ls o  is  in  need of c la rifica tion.

7

8

9

10

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

23

24

once  a  year. No matte r what particula r da te  Qwest chooses , Qwest is  going to use  annua l ARMIS

data  so the  da te  of filing should rea lly not matte r.

This  section of the  Agreement a lso needs  to be  cla rified with respect to the  de tennina tion of

a ffilia ted, fibe r-based collocutor informa tion a s  discussed above ."

6.

This  section of the  Agreement conta ins  information regarding the  applica tion of the

Se ttlement Agreement to other CLECs. In response to a  S ta ff da ta request, the  Joint CLECs sta ted

tha t "[t]he re  is  no provis ion in the  proposed Se ttlement Agreement s ta ting tha t it binds  a ll CLECs."

Mr. Denney furthe r te s tified tha t: "Although Qwes t's  litiga tion pos ition was  tha t it wanted an orde r

tha t binds  a ll CLECs, [Cite  omitted], both Qwest and the  Joint CLECs a re  now asking the

Commissions for approval of the  proposed Settlement Agreement with respect to the  Parties  tha t have

executed the proposed Settlement Agreement."33

While  only ce rta in CLECs s igned onto the  Agreement, the  Agreement's  provis ions  will

ultima te ly a ffe ct a ll CLECs  ope ra ting in Arizona . In othe r words , the  Commiss ion would not wa nt to

use  diffe rent crite ria  to de te rmine  non-impa ired wire -cente rs  for CLECs tha t did not s ign on to the

Agreement. There fore , S ta ff be lieves  tha t the  Agreement's  provis ions  will necessa rily extend or

impact to non-signa tory CLECs as  well. 34

At the  hea ring, Qwest noted tha t a ll active  CLECs on the  se rvice  lis t were  provided with a

copy of the  Se ttlement Agreement and notified of the  hearing on the  matte r. S ta ff acknowledges  tha t

a ll CLECs with ope ra ting authority in Arizona  were  initia lly apprised of this  Docke t and tha t many

CLECs chose  not to active ly pa rticipa te . S ta ff a lso acknowledges  tha t active  CLECs were  provided

with a  copy of the  Se ttlement Agreement and notified of the  hearing on the  matte r. However, s ince

the  Se ttlement Agreement is  like ly to impact a ll CLECs opera ting in Arizona , the  S ta ff be lieves  tha t

tha t furthe r notice  and opportunity for comment of 60 days  is  appropria te  for inactive  CLECs as  we ll
25

26

2 7
32

28
34

33
Id. at 7.
Douglas Denney Response Test. (Ex. JC-1) at 13.
Id.

1 0



s ince  the y will be  impa cte d by the  Agre e me nt." Othe rwis e , s uch ca rrie rs  will be  impa cte d by the

Commis s ion's  Orde r a nd S e ttle me nt Agre e me nt but will not ha ve  ha d a n opportunity for comme nt.

The  J oint CLECs  s ta te d tha t the y ha ve  no obi s e ction to s e nding the  Agre e me nt out to othe r

CLECs  for comme nt.36

1

2

3

4

5

6
I v . C O NC LUS IO N.

S ta ff be lie ve s  the  S e ttle me nt Agre e me nt s hould be  modifie d or cla rifie d a s  dis cus s e d a bove ,

a nd tha t with s uch cla rifica tions  a nd/or modifica tions  it is  in the  public inte re s t a nd s hould be

a pprove d by the  Commis s ion.

RES P ECTFULLY S UBMITTED this  20th  da y of De ce mbe r 2007.

7

8

9

10

11

12 W
13

14

15

, M m I .' . ' 4
Ma ure e n A. S  a rt, S e nior S taff L Jounsel
Le ga l Divis ion
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  85007
(602) 542-3402

16

17 Origina l a nd thirte e n (13) copie s
of the  foregoing were  filed this

18 20th day of December, 2007 with:

19

20

Docke t Control
Arizona  Corpora tion Commis s ion
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  85007

21
Copie s  of the  fore going ma ile d

22 this  20th da y of De ce mbe r, 2007 to:

23

24

Greg Diamond
Coved Communications Company
7901 East Lowry Boulevard
Denver, Colorado 8023025

26

27

28
35 Armando Fimbres Settlement Test. (Ex. S-1) at 7-8.
36 Douglas Denney Response Test. (Ex. JC-1) at 14.
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1

2

3

4

Willia m Ha a s
McLe odUS A Te le communica tions
Services , Inc.
6400 C Street SW
Post Office  Box 3177
Cedar Rapids, Iowa 52406-3 177

5

6

7

Re x Knowle s
XO Communica tions  Se rvices
111 East Broadway, Suite  1000
Sa lt Lake  City, Utah 84111

8

9

10

Michae l W. Pa tten
Roshka , DeWu1f & Patten
400 East Van Buren Stree t, Suite  800
Phoenix, Arizona  85004
Attorneys  for Coved Communica tions

11

12

13

Brad VanLeur, Pres ident
OrbitCom
1701 North Louise  Avenue
Sioux Fa lls , South Dakota  57107

14

15

16

Gary Joseph, Vice  President
Nationa l Brands, Inc .
db Sha rene t Communica tions  Company
4633 West Polk Street
Phoenix, Arizona  85043

17

18

19

20

21

Norma n G. Curtright
Qwest Corpora tion
20 East Thomas Road, 16th Floor
Phoenix, Arizona  85012
Douglas  Denney, Senior Attorney
Esche lon Te lecom of Arizona , Inc.
730 Second Avenue South, Suite  900
Minneapolis , Minnesota  55402

22

23

24

Tom Bade
Arizona  Dia ltone , Inc.
7170 West Oakland Street
Chandle r, Arizona  85226

25

26

27

28
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