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1. INTRODUCTION

DIECA Communications, Inc. d/b/a Covad Communications Company, Eschelon

Telecom of Arizona,  Inc. ,  McLeodUSA Telecommunications Services,  Inc. ,  and XO

Communications Services,  Inc.  (collectively,  "the Joint  CLEcs"1) submit this Brief

regarding the proposed Settlement Agreement The Parties3 to the proposed Settlement

Agreement previously described the proposed settlement in Section II of their Notice of

Joint Filing and Amended Motion for Order Approving Settlement Agreement dated June

2772007

The Commission must now decide whether  to accept the proposed Settlement

Agreement among the Parties, reject the proposed Settlement Agreement, or modify the

proposed Sett lement Agreement as proposed by Staff Regarding the third option,

Paragraph VII(C) provides: "Ii prior to approval, any Commission modifies any portion

of this Settlement Agreement,  the Parties expressly acknowledge that any Party may

terminate this Settlement Agreement as to that particular state." Although Joint CLECs

anticipate that several Staff recommendations are unlikely to cause the Joint CLECs to

terminate the proposed Settlement Agreement under Paragraph VII(C) if applied to the

1

2

3

4

5

"Joint CLECs" is a defined term in the proposed multi-state Settlement Agreement, which
provides in the definitions (Section II) that "'Joint CLECs' refers collectively to Covad
Communications Company and DIECA Communications, Inc. (Covad), Eschelon Telecom, Inc.
(Eschelon), Integra Telecom Holdings, Inc. (Integra), McLeodUSA Telecommunications
Services, Inc. (McLeod), Onvoy, POPP.Com (POPP), US Link, Inc. d/b/a TDS Metrocom, Inc.
(TDSM), and XO Communications Services, Inc. (XO)."

This Brief represents the position of Joint CLECs and does not attempt to represent die position
of Qwest.

The term "Parties" is defined on page 1 of the proposed Settlement Agreement as refening to the
defined Joint CLECs and Qwest collectively.

Hrg. Ex. Q-2.

As the particulars of the Order (such as specific language modifications, if any) may affect the
analysis, Joint CLECs would need to review the Order before finally indicating whether they
would terminate based upon a modification.
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propos e d S e ttle me nt, othe r re comme nda tions  would be  obje ctiona ble  a nd pote ntia lly

re sult in te rmina tion.

This  brie f will focus  on thre e  topics .

Firs t, J oint CLECs  cla rify tha t ne ithe r the  TRRO nor the  S e ttle me nt Agre e me nt

a re  s e lf e ffe ctua ting with re s pe ct to a dditions  or cha nge s  to Qwe s t's  wire  ce nte r non-

impa irment or tie r de s igna tions .

S e cond, J oint CLECs  dis cus s  the  S ta ff Re comme nda tions  conta ine d in  the

E xe c u tive  S u mma ry o f S ta ff Te s timo n y,6  in c lu d in g  a  d is c u s s io n  o f h o w th o s e

re co mme n d a tio n s  wo u ld  in te ra c t with  th e  in te n d e d  o p e ra tio n  o f th e  S e ttle me n t

Agreement.

Third , the  J o in t CLECs  d is cus s  the  a n tic ipa te d  a va ila b ility of the  propos e d

Settlement Agreement, if approved, to other CLECs.

11. DIS CUS S ION

1. NE ITHE R  THE  TR R O  NO R  THE  S E TTLE ME NT AG R E E ME NT AR E
S E LF E FFE CTUATING .

This  docke t wa s  ope ne d a s  the  re s ult of a  CLEC re que s t tha t the  Commis s ion

a ddre s s  is s ue s  a ris ing  from the  FCC Trie nn ia l Re vie w Re ma nd  Orde r ("TRRO"),

including a pprova l of Qwe s t's  wire  ce nte r 1is ts .7 The  TRRO is  not s e lf-e ffe c1ua ting,8

6

7

8

Hrg. Ex. S-4.

See Joint CLEC February 5, 2006 request.

Tr. p. 120, lines 3-17 (Denney).
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contra ry to Qwe s t's  a s s e rtions  during the  he a ring.9 Ins te a d, the  firs t two s e nte nce s  of

paragraph 233 of the  TRRO reads:

We  e xpe ct tha t incumbe nt LECs  a nd compe ting  ca rrie rs  will imple me nt the
Commiss ion's  findings  a s  dire cte d by se ction 252 of the  Act. Thus , ca rrie rs  mus t
implement changes to their interconnection agreements consistent with our conclusions in

In a ddition, the  S e ttle me nt Agre e me nt propos e d by the  P a rtie s  is  not s e lf e ffe ctua ting

be ca us e  it conte mpla te s  Commis s ion re vie w a nd a pprova l of Qwe s t's  propos e d wire

ce n te r non-impa irme nt o r tie r de s igna tions  in  a ll ca s e s , whe the r o r no t the re  a re

obje ctions  to Qwe s t's  propos e d 1is t.11 S e ction  VI(F)(2 ) (a nd  its  s ubpa rts ) o f the

Settlement Agreement addresses  the  s itua tion when no objections  a re  filed with respect to

Qwes t's  proposed wire  cente r non-impa irment or tie r de s igna tions . he  pa rticula r, Section

VI(F)(2)(a ) makes  clea r tha t a  Commiss ion orde r is  required be fore  a  wire  cente r is  added

to the  lis t:

In  the  e ve nt no obje ctions  to  Qwe s t filing a re  tile d with the  Commis s ion, the
P a rtie s  a gre e  tha t the y will, within thirty (30) da ys  of the  Effe ctive  Da te  of the
Non-Impa irme nt De s igna tions , jo in tly re que s t a n  e xpe d ite d  o rde r de s igna ting
a s  non-impa ire d the  fa cilitie s  ide ntifie d in the  Qwe s t filing, if no  orde r ha s  been
rece ived. [emphasis added]

Se ction VI(F)(3) (a nd its  subpa rts ) of the  Se ttle me nt Agre e me nt a ddre sse s  the  s itua tion

when the re  is  an objection to Qwest's  proposa l. This  section s ta tes :

If a  CLEC o r a ny o the r pa rty d is pu te s  Qwe s t's  p ropos e d  non -impa irme n t
de s igna tions , the  P a rtie s  a gre e  to a sk the  Commiss ion to use  its  be s t e fforts  to
resolve  such dispute  widiin 60 days  of the  da te  of the  objection.

9

1 0

1 1

Tr. p. 52, lines 4-6 (Albersheim).

In re Unbundled Access to Network Elements, FCC 04-290, WC Docket No. 04-313 and CC
Docket No. 01-383, Order on Remand (rel. Feb. 4, 2005) (footnotes deleted).

See Tr. p. 121, line 23 through 122, line 1 (Denney) and Tr. p. 149, lines 1-10 (Denney).
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In no s itua tion would a  wire  ce nte r re ce ive  a  non-impa inne nt or tie r de s igna tion without

a pprova l from this  Commiss ion.

2. S TAF F  R E C O MME NDATIO NS

A. Staff Comment / Recommendation Number One: Negotiations and the Public
Interest (Hrg. Ex. S-4, Staff, Executive Summary and pp. 1-2.)

Staff states dart the proposed settlement agreement, as filed, is not in the Public

Inte re s t.l2 The  inte nt of the  Joint CLECs  is  to be  pa rty to a  se ttle me nt in this  ma tte r only

if the  re s o lu tion  is  in  the  public  in te re s t. By filin g  th e  No tice  o f J o in t F ilin g  a n d

Am e n d e d  Mo tio n  fo r O rd e r Ap p ro vin g  S e ttle m e n t Ag re e m e n t a n d  re q u e s tin g

Commiss ion a pprova l, the  P a rtie s  re cognize d tha t the  propose d S e ttle me nt Agre e me nt

m u s t m e e t a  p u b lic  in te re s t  te s t  to  o b ta in  C o m m is s io n  a p p ro va l b e fo re  a n y

implementation. 13

Staff recommends tha t, in order to consider the  proposed se ttlement agreement, in

the  public inte re s t, ce rta in modifica tions  or cla rifica tions  a re  ne e de d.14 S ta ffs  propose d

modifica tions  and cla rifica tions  a re  discussed be low.

B. Staff Comment / Recommendation Number Two: Vintage of Data (Hrg. Ex. S-4,
Sta ff, Executive  Summary and p. 3.)

"S ta ff re comme nds  utiliza tion of 2004 ARMIS  43 -08 Da ta ."15 S ta ff "be lie ve s  the

2004 ARMIS  43 -08 da ta  should be  utilize d. S ta ff re comme nds  such modifica tion to the

1 2

1 3

1 4

1 5

Hrg. Ex. S-4, S ta ff, p. 2, lines  18-19.

I-Irg. EX. Joint CLEC-1, pp. 3-4.

Hrg. Ex. S-4, S ta ff, p. 2, lines  19-20.

Hrg. Ex. S-4, Staff, Executive Summary, 1[2, p. i.
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agl-eem ent.)916 Although not e xpre s s ly s ta te d in the  propos e d S e ttle me nt Agre e me nt,

2004  ARMIS  43-08  da ta  we re  us e d  in  de te rmin ing  the  In itia l Wire  Ce nte r Lis t fo r

purposes  of se ttlement.17 As  recognized by S ta ff, "Qwest and the  Joint CLECs expla ined

tha t 2004 ARMIS Da ta  was  the  base  infonna tion to which adjus tments  were  made  for the

se le ction of the  initia l s e t of Non-Impa ire d Wire  Ce nte rs ."18 Joint CLECs  a nticipa te  no

objection if such a  modifica tion were  made  to the  proposed Se ttlement Agreement of the

Pa rties _19

C. Staff Comment / Recommendation Number Three: Non-recurring Charge,
Conversions, and Customer Impact (Staff Testimony, Executive Summary, p.4.)

"S ta ff be lieves  the  $25 non-recurring conve rs ion cha rge , in Section W, is  jus t and

1°€aS0)ab1€-"20 S ta ff s ta te s  tha t "S ta ff initia l re comme nda tion wa s  ze ro but give n tha t

negotia tion is  a  process  of compromise  s ince  Qwest and the  Joint CLECs have  agreed to

the  proposed ra te , Staff be lieves the  charge  is  just and reasonab1e."21 The  non-re curring

cha rge  in Se ction IV is  a  ne gotia te d" ra te  a mong the  Pa rtie s  to the  propose d Se ttle me nt

Agre e me nt. The  ne gotia te d ra te  is  a bout ha lfwa y be twe e n Qwe s t's  litiga tion pos ition of

$50.00 a nd the  Joint CLECs ' pos ition tha t no cha rge , or only a  minima l cha rge , should

23
a p p ly .

16

17

18

19

20

21

22

23

Hrg. Ex. S-4, Staff, p. 3, lines 14-15.

Hrg. Ex. Joint CLEC-1, p. 4, lines 10-12. See also Tr. p. 167, lines 4-10 (Fimbres).

Hrg. Ex. S-4, Star p. 3, lines 11-13.

I-Irg. Ex. Joint CLEC-1, p. 4, lines 15-17. See also, Tr. p. 183, lines 2-4 (Fimbres).

Hrg. Ex. S-4, Staff, Executive Summary, 1[3, p. i.

I-Irg. Ex. S-4, Staff, p. 4, lines 22-24.

See 47 U.S. C. §252(a)(1). See also paragraph VII(B) of the proposed Settlement Agreement.
Hrg. EX. Joint CLEC-1, p. 5, lines 11-13.
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If by "jus t a nd re a s ona ble ," the  S ta ff is  re fe mlng to a ny pric ing or TELRIC

s ta nda rd, the  J oint CLECs  dis a gre e  with the  s ugge s tion, if a ny, tha t a  $25.00 non

re cumlng cha rge  ("NRC") ma y be  a dopte d a s  a  cos t-ba s e d ra te . The  $25.00 ra te

a pplica ble  to the  P a rtie s  to the  propos e d S e ttle me nt Agre e me nt, if it is  a pprove d, is

s pecifica lly the  res ult of tha t "proces s  of compromis e . Paragraph VII(B) s pe cifica lly9944

provides  tha t the  proposed Settlement Agreement "is  made only for s e ttlement purposes

and does  not represent the  pos ition that any Party would take if this  matter is  not resolved

by agreement" and that it may not be used as evidence. For example, the fact that the

Parties  to the  proposed Se ttlement Agreement a re  willing to compromise  on $25 cannot

be  us e d a s  e vide nce  to s upport a  finding tha t $25 is  a  ge ne ra lly a pplica ble  jus t a nd

re a s ona ble  or cos t-ba s e d ra te  or a s  e vide nce  tha t ze ro is  not a n a ppropria te  ra te

Paragraph IV(C) provides  dlat due Parties  may disagree as  to the amount of the applicable

non-recuning charge after three  years  from the Effective  Date  of the  proposed Settlement

Agreement, and each Party reserves  all of its  rights  with respect to the amount of charges

a fte r tha t da te ." In la te r s e e king a cos t-based rate , a P a rty would be  pre judice d by a

finding in this  matter -. based on an agreement that is  not to be used as  evidence and is  to

set no precedent - that $25 is  a  cos t-based ra te ." If a  cos t-based ra te  is  se t in this  matter

it needs  to be  s e t on the  merits  of the  underlying cas e  (in which both the  Sta ff and J oint

CLECs  propos e d a n NRC of ze ros "). If the  ne gotia te d ra te  is  a cce pte d a s  pa rt of the

Hrg. Ex. S-4, Staff; p. 4, lines 22-23

Tr. p. 158, lines 4-12 (Denney)

Per Paragraph VII(B), the proposed Settlement Agreement establishes no precedent as to the
appropriate non-recurring charge for the potential rate dispute after the minimum three-year
period expires

Hrg. Ex. Joint CLEC-1, p. 6, lines 9-12

Hrg. Ex. S-4, Staff, p. 4, line 22



proposed Settlement Agreement, it needs to be  accepted as  the  compromise  by the  Parties

tha t it is .

S ta ff a ls o "be lie ve s  tha t the  public inte re s t re quire s  cla rifica tion on cus tome r

. . . . 29
Impa ct to e xpla ln why cus tome r impa ct is  no longe r a  conce rn." S ta ff a dds  tha t the

"J oint CLECs ' conce rns  ma y ha ve  be e n a lle via te d s ince  Qwe s t ha s  e xpla ine d tha t

c ...a fte r proce s s ing more  tha n 1400 conve rs ions  to UNEs  to Qwe s t a lte rna tive  se rvice s

there  have been no issues ra ised by CLECs regarding customer harm."30

However, cus tomer impact remains  a  concern for the  reasons  provided in the  Joint

CLEC Dire ct Te s timony.31 Nothing in the  propos e d S e ttle me nt Agre e me nt a uthorize s

Qwe s t to us e  its  propos e d me thod of conve rs ion" or pre clude s  the  Commis s ion from

ruling on the  ma nne r of conve rs ion in a nothe r ma tte r. J oint CLECs  ra is e d cus tome r

impa ct conce rns  in the  cours e  of dis cus s ing the  conve rs ion cha rge  a nd how, if Qwe s t

appropria te ly trea ts  the  conve rs ion a s  a  billing change , adve rse  cus tomer impact may be

a voide d." The  J oint CLECs  we re  willing to dis cus s  proce dure s  in this  proce e ding or in

inte rconne ction a gre e me nt ne gotia tions . S ince  the n , the  J o in t CLECs  re a che d  a

proposed Settlement Agreement with Qwest in this proceeding drat does not address the

29

30

31

32

33

34

Hrg. Ex. S-4, Staff; p. 4, lines 17-19. See also, Tr. p. 172, line 22 through p. 173, line 4
(Fimbres).

Hrg. Ex. S-4, p. 4, lines 15-17.

Hrg. Ex. Joint CLEC-2, pp. 54-65.

See Tr. p. 119, lines 20-24 (Denney), and Hrg. Ex. Joint CLEC-1, p. 7, 'the.

See, e.g., Hrg. Ex. Joint CLEC-1, p. 56, lines 6-8 ("The 'conversion of a UNE into a private line
is not a network facility issue - it is an issue will Qwest's internal systems and how Qwest plans
to move the billing for the facility Born one system to another system."), id. p. 57, lines 3-5
("There is no reason why a CLEC's end user customer should be placed at risk. However the
process by which Qwest plans on implementing this billing change, which includes a record
change to the circuit ID, does just that."). See also Tr. p. 137, lines 19-24 (Denney).

See, e.g., Hrg. Ex. Joint CLEC-1, p. 54, lines 3-5 ("CLECs are willing to develop those
procedures bi-laterally with Qwest in interconnection agreement negotiations or as part of this
proceeding."). See also Tr. p. 119, lines 15-19 Of)enney).
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ma nne r of conve rs ion, le a ving the  subje ct ope n for ICA ne gotia tion a nd cons ide ra tion in

othe r proce e dings ."

For e xa mple , Es che lon  a nd  Qwe s t ne go tia te d  re ga rd ing  th is  is s ue  in  ICA

ne gotia tions  until re a ching impa s s e  a nd the n brought the  is s ue  to a rbitra tion. The

a rbitra te d ICA la ngua ge  will be  a va ila ble  to othe r CLECs  for opt-in unde r S e ction 252(i)

of the  federa l Act. The  manner of convers ions  is  addressed in Issues  9-43 and 9-44 in the

Qwe s t-Es che lon inte rconne ction a gre e me nt ("ICA") a rbitra tion pe nding be fore  th is

Commission.36 If the  propos e d a gre e me nt is  a pprove d in this  docke t a nd Es che lon's

pos ition for Is sue s  9-43 a nd 9-44 is  a dopte d in the  ICA a rbitra tion, Qwe s t will be  a ble  to

cha rge  a  ra te  (ne gotia te d in this  ca s e ) tha t is  high compa re d to the  minima l a mount of

work (i.e ., re pricing) a dvoca te d by Esche lon in the  a rbitra tion to pe rform the  conve rs ion.

For e xa mple , if Qwe s t ta ke s  the  pos ition tha t the  compromis e  ra te  include s  the  cos t of

cha nging the  circuit ID, the n Esche lon will a s  pa rt of its  compromise  on the  ra te  pa y the

cos t o f cha ng ing  the  c ircu it ID e ve n  though  the  c ircu it ID will no t cha nge  unde r

Esche lon's  proposed ICA language . The  ra te  is  a  ne gotia te d" ra te  only. To the  e xte nt

tha t Qwest cla ims tha t it incurs  any costs  (such as  associa ted with use  of a  new USOC for

re pricing), Qwe s t will re ce ive  a mple  compe ns a tion, purs ua nt to a  ra te  to which it ha s

agreed. Tha t Esche lon has  agreed to such a  high ra te  illus tra te s  tha t Esche lon's  primary

35

36

37

38

See Tr. p. 118, line 20 throughp. 119, line 24 (Denney), and Hrg. Ex. Joint CLEC-1, p. 7, lines
11-14.

Docket Nos. T-03406A-06-0572, T-01051B-06-0572 (Arbitration Issue Nos. 9-43 and 9-44).
The NRC for the conversion is arbitration Issue 9-40. If the proposed Settlement Agreement is
approved, the rate of $25.00 and accompanying language will be used in the new Qwest-
Eschelon ICA (closing Issue 9-40). If it is not approved, Issue 9-40 will remain open pending
resolution of this docket on the merits. See Joint Motion of Eschelon and Qwest for Single
Compliance Filing of the Interconnection Agreement and, if Granted, a Revised Schedule,
Docket Nos. T-03406A-06-0572, T-01051B-06-0572 (June 20, 2007).

Hrg. Ex. Joint CLEC-1, p. 8, lines 6-14.

See 47 U.S. C. §252(a)(1).
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concern when proposing a  repricing manner of convers ion is  not the  ra te  but the  potentia l

. . 39
impact of any convers ion on cus tomers .

More ove r, a lthough S ta ffs  conce rn  a bout cus tome r impa c t a ros e  the  conte xt of

. 40the  "conve rs lon proce s s ," the Joint CLECS also addressed concerns about customer

provide s  tha t, upon re ce iving a  re que s t for a cce s s  to a  de dica te d tra ns port or high-

ca pa city loop UNE, the  incumbe nt LEC mus t imme dia te ly proce s s  Me  re que s t. The

propose d S e ttle me nt Agre e me nt re fle cts  this  in the  ICA la ngua ge  in Atta chme nts  B, C,

a nd D (which a re  a va ila ble  to othe r CLECs  pe r P a ra gra ph VII(A)(1)(4)):

Upon re ce iving a  re que s t for a cce s s  to  a  high ca pa city loop or high ca pa city
tra ns port UNE purs ua nt to S e ction 2.0 of the  TRRO Ame ndme nt, Qwe s t mus t
immedia te ly process  the  request. Qwest sha ll not prevent order submiss ion and/or
orde r process ing (such a s  via  a  sys tem edit, or by requiring a ffirma tion of the  se lf-
ce rtifica tion le tte r informa tion through re ma rks  in the  se rvice  re que s t, or through
othe r me a ns ) for a ny s uch fa cility, unle s s  the  P a rtie s  a gre e  othe rwis e  in  a n
a me ndme nt to the  Agre e me nt. Re ga rding orde ring with re s pe ct to  the  initia l
Commis s ion-Approve d  Wire  Ce nte r Lis t, s e e  S e ction  2 .0 .A, a nd  re ga rd ing
orde ring a fte r a ny a dditions  a re  ma de  to the  initia l Commis s ion-Approve d Wire
Ce nte r Lis t, s e e  S e ction 2.0.F. For cha nge s  of la w, the  P a rtie s  a gre e  tha t the
change  of law provis ions  conta ined in the  inte rconnection agreement be tween the
Parties will app1y.43

39

40

4 1

42

43

Hrg. Ex. Joint CLEC-1, p. 8, lines 17-19.

Hrg. Ex. S-4, Staff, p. 4, line 11.

See, e.g., Hrg. Ex. Joint CLEC-2, p. 51, lines 10-14 ("The FCC's position is eminently sensible.
The service to the customer comes first and it should not be jeopardized. I f  the CLEC is
mistaken about the status of the wire center, Qwest can seek redress and back bill the CLEC for
the difference between the UNE rate and the Private Line rate. If Qwest is mistaken about the
status of a wire center, no harm is done to the end-user customer.") .

Order on Remand, Review of the Section 251 Unbundling Obligations of Incumbent Loeal
Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338, FCC 04-290 (rel. February
4, 2005) ("TRRO").

See Settlement Agreement Attachment B, 1I2.0.B, Attachment C, 119.1.13.4, Attachment D,
'[[2.0.B.

3
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/
Testimony, Executive Summary, pp. 5 and 7.)
D. Staff Comment Recommendation Number Four: Methodology (Staff

S ta ff s e e s  the  ne e d for a dditiona l cla rifica tion re ga rding the  me thodology in

se ction V.B (Colloca tion)" a nd s ta ff ide ntifie s  two propose d cha nge s ." S ta ff s ta te s  tha t

the  "proposed Agreement does  not provide  any specific da te  or language  for de te rmining

the  a ffilia tion of fibe r-'ba se d colloca tors . The  propose d Agre e me nt la ngua ge  should be

re vis e d to  include  la ngua ge  tha t is  s pe cific a nd a cce pta ble  to  a ll P a rtie s S ta ff

re comme nde d tha t "'Re ga rdle s s  of the  da ta  vinta ge , a ffilia te d Tibe r-ba s e d colloca tors

s hou ld  no t be  coun te d  s e pa ra te ly if the ir le ga l a ffilia tion  e xis ts  a t the  da te  o f a

Commis s ion Orde r de s igna ting a  wire  ce nte r a s  non-impa ire d In  a dd ition .  with

re spe ct to Pa ra gra ph VI(E)(1), S ta ff re comme nds  tha t due  "timing of the  a ffilia te d, fibe r

ba s e d collocutor informa tion mus t a ls o be  prope rly a ddre s s e d in this  s e ction

The s e  re comme nda tions  a re  cons is te nt with the  de finition of fibe r-ba s e d collocutor

Joint CLECs do not anticipa te  objecting to diese l proposed modifica tions , if adopted

S ta ffs  s e cond propose d cha nge  to me thodology s ta te s  tha t the  "a mount of time

a llowe d for the  CLECs  to re s pond to a  le tte r from Qwe s t conce rning the  fibe r-ba s e d

colloca tion s ta rs  of Ca rrie rs  is no less than 10 business days S ta ff continues  to

Me thodology S e ction, in P a ra gra ph V(B)(4), of the  propos e d S e ttle me nt Agre e me nt

Hrg. Ex. S-4, Staff; Executive Summary, 114, p. i

Hrg. Ex. S-4, Staff, Executive Summary, 1]4(a), p. i

Hrg. Ex. S-4, Staff, p. 5, lines 13-16

Hrg. Ex. S-4, Staff, p. 7, lines 1-4

Tr. p. 14, line 4 through p. 15, line 24 (Denney)

Hrg. Ex. Joint CLEC-1, p. 11, lines 10-11

Hrg. Ex. S-4, Staff, Executive Summary, 1]4(b), p. i



Sta ff appea rs  to indica te  tha t "'two weeks  is  s imply inadequa te a s  a  pe riod of time  for

re sponding to a  cla im by Qwe s t tha t a  collocutor is  a  fibe r-ba se d collocutor. Pa ragraph

V(B)(4) provide s  tha t the  10-da y pe riod is  for the  purpose  of providing "fe e dba ck to this

informa tion be fore  Qwe s t file s  its  re que s t." It ma y s ta rt a  dia logue  a nd ma y a s s is t in

a voiding unne ce s s a ry filings , but it ha s  no pre clus ive  e ffe ct. In othe r words , pe r the

te rms  of the  propos e d S e ttle me nt Agre e me nt, fa iling to provide  "fe e dba ck" during the

10-day period does not mean that the collocutor cannot object once Qwest makes its

filing with the  Commis s ion

Furthe r, S e ction VI of the  propos e d S e ttle me nt Agre e me nt conta ins  provis ions

due t s hould cla rify this  conce rn ove r me thodology. S e ction VI a ddre s s e s  future  Qwe s t

filings  to re que s t Commiss ion a pprova l of non-impa irme nt de s igna tions  a nd a dditions  to

the  Commis s ion-a pprove d wire  ce nte r lis t. At le a s t two of the  provis ions  of S e ction VI

go to S ta ffs  conce rn about the  ability of CLECs to re spond rega rding potentia l status as a

Tibe r-ba s e d collocutor. Firs t, P a ra gra phs  VI(E)(1)(e ) a nd (1) re quire  Qwe s t to provide

supporting da ta  to the  Commiss ion and CLECs tha t have  s igned a  protective  agreement

copie s  of any re sponses  to the  Qwes t le tte r sent to co11oca tor(s ) identified by Qwes t a s

fiber-based and all written correspondence between Qwest and those co1locator(s). As

th is  informa tion  will be  file d  with  the  Commis s ion , S ta ff a nd  pa rtie s  (including  the

ide n tifie d  co llocu to r a nd  CLECs  o the r tha n  the  ide n tifie d  co llocu to r) will ha ve  a n

opportunity to re vie w a nd re s pond to the  informa tion a t tha t time . S e cond, P a ra gra ph

VI(F)(1) provide s  tha t a  "CLEC or a ny othe r pa rty" ma y ra is e  obje ctions  to  Qwe s t's

re que s t with the  Commis s ion. The re  is  no limita tion on the  na ture  of the  obje ction tha t

Hrg. Ex. S -4, S ta ff p. 6, lines  1-3

Hrg. Ex. Joint CLEC-1, p. 12, lines  2-6



would pre clude  a  collocutor firm obje cting a t this  time . S e ction V de a ls  with fe e dba ck

be fore  Qwe s t's  re que s t for Commis s ion a pprova l, S e ction VI de a ls  with re vie w a nd

re sponse s  a fte r Qwe s t tile s  its  re que s t for a pprova l." In Uta h, for e xa mple , a  collocutor

provide d fe e dba ck a fte r Qwe s t ma de  its  re que s t for Commis s ion a pprova l, a nd Qwe s t

modified its request based upon the feedback once received." The Commission may

review proposed non-impa irment or tie r de s igna tions  e ithe r a s  a  re sult of objections  filed

with the  Commiss ion by any pa rty (whe the r or not a  s igna tory to the  proposed Se ttlement

Agreement), including S ta ff; or on its  own motion

Joint CLECs do not anticipa te  objecting to this  proposed modifica tion, if adopted

E. Staff Comment / Recommendation Number Five: Annual Maximum for
Requests Based on Line Counts (Staff Testimony, Executive Summary and p. 6.)

S ta ff s ta te s . "S ta ff doe s  not s e e  a  ne e d for the  s e ction VI.A.2 re s triction which

only a llows  Qwe s t to file  a  re que s t for a dditiona l 'non-impa ire d wire  ce nte rs  ba s e d in

whole  or part upon line  counts  a t any time  up to July 1 of each year

See Tr. p. 145, line 8 through p. 146, line 15 (Denney)

In Utah, Qwest initially sought approval for the Midvale wire center based on business line
counts and fiber-based collocations. After tiling its request with the Commission, Qwest tiled a
letter stating: "Prior to filing its petition, and as part of its normal validation process, Qwest
sought confirmation from ad fiber-based collocating CLECs. Qwest received a response 'from
one of the CLECs after Qwest had filed its petition. The late response from the CLEC only
indicated that its collocation in the Midvale wire center did not meet the definition of a fiber
based collocation, but did not provide any specific details. Because of this response, Qwest
initiated a more detailed review of all of the records associated with that CLEC's fiber-based
collocation in the Midvale wire center. At this time, Qwest is no longer asserting that there are
at least three fiber-based collocations in the Midvale wire center." Letter from Qwest to Utah
Public Service Commission (Sept. 6, 2007)

See, e.g, Paragraphs VI(F)(1) & VIU~l)(5) (both: "a CLEC or any other party")

See, e.g, Paragraph VI(F)(2) ("unless die Commission orders otherwise")

Hrg. Ex. Joint CLEC-1, p. 13, lines 8-9



Sta ff cite s  no le ga l ba s is  for obje ction to this  provis ion in Pa ra gra ph VI(A)(2) but

only indica te s  tha t S ta ff "doe s  not s e e  a  ne e d" for it.59 P a ra gra ph VI(A)(2) is  mutua lly

agreed upon among the  Pa rtie s  to the  proposed Se ttlement Agreement and is  integra l to

a s  the  Joint CLECs  a re  e nga ging in bus ine ss  pla nning ne ce ssa ry to offe r te rms  to the ir

own cus tome rs , which re quire s  the m to fa ctor in UNE a va ila bility whe n pla nning for the

a ssocia ted cos ts , risks , e tc.61 In addition, Qwes t's  pos ition is  tha t it can only use  ARMIS

da ta  for this  purpos e . As  ARMIS  da ta  is  a va ila ble  on a n a nnua l ba s is , the  a nnua l time

pe riod is  cons is te nt with Qwe s t's  cla im tha t it mus t us e  ARMIS data . The  line  counts

s hould be  curre nt. P a rticula rly in die  e ve nt of de clining line  counts , Qwe s t s hould not

use  old line  counts . The  a nnua l time  pe riod he lps ensure use  of current data, as Qwe s t is

re lying upon ARMIS da ta  tha t is  only ava ilable  as  of December 31" each year.62

3. CLECs  MAY CHOOS E TO OP T-IN OR P URS UE THEIR OWN TERMS .,
IF  THE  S E TTLE ME NT AG RE E ME NT IS  AP P RO VE D

Sta ff recommends  tha t "the  non-impa irment a ss ignments  for wire  cente rs  apply to

all Carriers  9963 As  re cognize d by S ta ff, J oint CLECs  ha ve  pre vious ly pointe d out tha t

the re  is  "'no provis ion in the  propos e d S e ttle me nt Agre e me nt s ta ting tha t it binds  a ll

CLECs ."'64 Although Qwe s t's  litiga tion pos ition wa s  tha t it wa nte d a n orde r tha t binds

58

59

60

6 1

62

63

64

Hrg. Ex. S-4, Staff Executive Summary, 114, p. i.

Hrg. Ex. S-4, Staff, p. 6, lines 16-22.

Hrg. Ex. Joint CLEC-1, p. 14, lines 4-6.

Hrg. Ex. Joint CLEC-1, p. 15, lines 6-9.

Hrg. Ex. Joint CLEC-1, p. 15, lines 9-15.

I-Irg. Ex. S-4, Staff; p. 7, lines 18-19. This particular recommendation does not appear in the
Executive Summary to Staff Testimony.

Hrg. Ex. S-4, Staff; p. 7, lines 13-15.
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a pprova l of the  propos e d S e ttle me nt Agre e me nt with re s pe ct to the  P a rtie s  tha t ha ve

e xe cute d the  propose d Se ttle me nt Agre e me nt. As  Qwe s t ha s  pointe d out, P a ra gra ph

VII(B) "provide s  tha t the  a gre e me nt is  a  s e ttle me nt of controve rs y, no pre ce de nt is

e s ta blis he d, the  a gre e me nts  is  for s e ttle me nt purpos e s  only. It s ha ll not be  us e d a s

e vide nce  or for impe a chme nt in a ny proce e ding be fore  the  Commis s ion or a ny othe r

a dminis tra tive  or judicia l body e xce pt for future  e nforce me nt."66 Spe cifica lly, Pa ra gra ph

VII(B) s ta te s : "No precedent is  e s tablished by this  Se ttlement Agreement, whe the r or not

approved by Commiss ions ." Rega rdle ss  of whe the r the  proposed Se ttlement Agreement

is  sent to CLECs for comment,67 no precedent is  se t even if approved by the  Commission.

Using a  proposed se ttlement agreement among ce rta in Pa rtie s  to decide  the  merits  of the

unde rlying is sues  a s  to a ll cante rs , howeve r, would be  us ing the  proposed agreement a s

e vide nce  for a  ruling tha t would s e t a  pre ce de nt for othe r ca rrie rs .68 Unde r P a ra gra ph

VII(B), a n orde r a pplica ble  to a ll CLECs , if a ny, ha s  to be  ma de  without re ga rd to the

re ms  of the  propose d S e ttle me nt Agre e me nt (i.e ., on the  me rits ). In contra s t, a n orde r

approving the  proposed Se ttlement Agreement a s  to the  executing Partie s  provides  othe r

CLECs  with  a n opportunity to  opt in  to  its  te rms  unde r P a ra gra ph VII(A)(4) without

re linquishing the ir Section 252 rights  to ins tead negotia te  and a rbitra te  the ir own te rms .

65

66

67

68

See proposed Settlement Agreement (fifth "Whereas" clause, stating Qwest's positions from its
petition for a Commission investigation).

Id. p. 8, lines 10-16.

See Hrg. Ex. S-4, Staff p. 7, line 21 - p. 8, line 10. The Joint CLECs have no objection to
sending out the proposed Settlement Agreement for comment (particularly as this could make
CLECs aware of their potential opt-in rights), but even if the notice very clearly informed them
that tlle proposed terms may apply to them, this would not change the content of Paragraph
VII(B) or any Party's right to terminate if the proposed Settlement Agreement were used as
evidence or precedent. It is a compromise, not a decision on the merits.

Hrg. Ex. Joint CLEC-1, p. 16, lines 8-11.
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Though pa rtie s  initia lly brought the se  is sues  to the  Commiss ion for a  decis ion, a s

with a ny propose d se ttle me nt, the  se ttle me nt pre se nts  a  compromise  diffe re nt from the

initia l litiga tion pos ition of the  pa rtie s .69 In this  case , the  proposed Se ttlement Agreement

is  ve ry cle a r tha t, a bse nt a gre e me nt, the  P a rtie s ' pos itions  would be  diffe re nt (i.e ., "The

Se ttlement Agreement ... does  not represent the  pos ition tha t any Pa rty would take  if this

ma tte r is  not re solve d by a gre e me nt."). As  indica te d a bove , P a ra gra ph VII(B) pre clude s

the  use  of doe  S e ttle me nt Agre e me nt ge ne ra lly a s  e vide nce . The  only e vide nce  on the

me rits  (a s  oppose d to a  compromise ) is  the  e vide nce  submitte d e a rlie r by the  pa rtie s  to

the proceeding. If th e proposed Se ttlement Agreement is rejected or te rmina te d, tha t
\

e vide nce  is  on the  re cord a nd will the n be  cons ide re d a s  to the  me rits . If the proposed

S e ttle me n t Agre e me n t is  a pp rove d  a s  to  the  P a rtie s ,  odde r CLECs  will ha ve  a n

opportunity to  opt in  to  its  te rms  unde r P a ra gra ph VII(A)(4), while  ma inta ining the ir

Section 252 rights  to instead negotia te  and arbitra te  the ir own terms.70

For e xa mple , a  CLEC which ha s  curre ntly e xe cute d the  TRRO a me ndme nt (so a

$50 NRC is  applied) may s imply execute  Exhibit B or Exhibit D71 and obta in ins tead the

lowe r $25 ra te 72 -- without e xpe nding a ny of its  own or a dminis tra tive  re s ource s  on

litiga ting the  ra te . Or, the  CLEC ha s  the  right, unde r S e ctions  251 a nd 252, to pursue  a

69

70

71

72

Hrg. Ex. Joint CLEC-1, p. 17, lines 1-3.

See e.g. Tr. p. 123, line 20 through p. 124, line 4 (Denney).

Exhibit B is for CLECs who have already executed a TRRO amendment. Exhibit D is for
CLECs who do not yet have an executed TRRO amendment. In addition, the language of
Exhibit C is available for use in a new ICA, for CLECs negotiating new ICes (instead of
amending their old ICes).

Joint CLECs anticipate that Qwest will notify CLECS of the availability of Exhibits B, C, and D
through Qwest's notice process for ICA/amendment language and that Qwest will post Exhibit
B, C, and D on the Qwest web site as being available to CLECs (i.e., at the location at which
Qwest currently posts its TRRO amendment under which it charges the higher non-recurring
charge, etc.). See http://www.qwest.com/wholesale/clecs/agreementsamendments.html. See
also Tr. p. 141, lines 12-15 (Denney) and Tr. p. 196, lines 9-17 (Fimbres).
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cos t-based ra te . P ractica l obs tacle s  exis t to pursue  the  la tte r course , due  to the  time  and

e xpe ns e  of a ctive ly pa rticipa ting in a n a rbitra tion or cos t ca s e  (which ma y pote ntia lly

e xpla in  why s ome  CLECs  e xe cute d  a n  a me ndme nt a pplying  a  $50 ra te  ins te a d  of

contes ting the  ra te  in this  or othe r docke ts ). When these  obs tacle s  to pursuing a  diffe rent

ra te  for non-executing CLECs a re  combined with the  number of executing CLECs (which

a re  ge ne ra lly the  more  a ctive  CLECs  in re gula tory proce e dings ), the re  ma y be  little

like lihood on the se  pa rticula r fa cts  tha t a ny a dditiona l re gula tory proce e dings  will occur

re ga rding the  is sue s  a ddre s se d in the  propose d S e ttle me nt Agre e me nt. The re fore , the

propos e d S e ttle me nt Agre e me nt, a lthough only a pprove d a s  to  the  P a rtie s  to  tha t

agreement, would se rve  to minimize  future  disputes .

S ta ffs  re comme nda tion s pe cifica lly re la te s  to the  initia l Commis s ion-Approve d

Wire  Cente r Lis t. It appea rs  to go to the  is sues , with re spect to non-executing CLECs , of

(1) whe the r non-e xe cuting CLECs  ma y cha lle nge  wire  ce nte rs  e ve n though the y a re  on

the  initia l lis t, a nd (2) whe the r Qwe s t ma y ma ke  UNEs  una va ila ble  for wire  ce nte rs  tha t

a re  on the  initia l Commiss ion-Approve d Wire  Ce nte r Lis t. The  firs t is sue  is  a ddre sse d in

the  pre vious  pa ra gra ph. The  non-e xe cuting  CLECs  tha t do  not ta ke  a dva nta ge  of

Exhibits  B, C, or D, would ha ve  the  right to cha lle nge  the  lis t,74 a lthough the  pra ctica l

obs tacles  of doing so (when the  much eas ie r course  of opting-in is  ava ilable  to them) may

ma ke  tha t unlike ly."

73

74

75

Hrg. Ex. Joint CLEC-1, p. 17, line 18 through p. 18, line 12.

Even under the terns of the proposed Settlement Agreement, no limitations on the basis for
objection are identified on the right to object before the Commission. See Paragraph VI(F)(1).

Hrg. Ex. Joint CLEC-1, p. 19, lines 2-5.
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The  se cond is sue  ma y be  ba se d a t le a s t in pa rt on a  conce rn tha t Qwe s t would

impos e  a  longe r lis t of wire  ce nte rs  on  non-e xe cuting  CLECs  (ma king more  UNEs

una va ila ble  to the m). One  wa y to vie w this  is  tha t non-e xe cuting CLECs  ha ve  the  option

of a voiding tha t re s ult by ta lking a dva nta ge  of Exhibit B, C, or D to obta in the  initia l

Commis s ion-Approve d Wire  Ce nte r Lis t for the ms e lve s . If,  howe ve r, the S ta ff is

sugges ting tha t Qwest ought to commit to not imposing on othe r CLECs a  lis t longe r than

the  Commiss ion-Approved Wire  Cente r Lis t, Qwest is  a  pa rty to the  proposed Se ttlement

Agreement and, pe r tha t agreement, ha s  agreed to use  the  Commiss ion-Approved Wire

Ce nte r Lis t. S o, Qwe s t ma y be  willing to do s o (though Qwe s t would ne e d to indica te

whe the r tha t is  the  case ). A modifica tion tha t would appea r to capture  this  conce rn would

provide  tha t Qwe s t would not impose  non-impa irme nt de s igna tions  or wire  ce nte rs  tha t

a re  no t re fle c te d  in  the  Commis s ion-Approve d  Wire  Ce n te r Lis t upon  a ny CLEC,

re ga rdle s s  of whe the r the  CLEC e xe cute d the  propos e d S e ttle me nt Agre e me nt (or

la ngua ge  to tha t e ffe ct). To the  e xte nt tha t this  re quire me nt would a pply to Qwe s t's

a ctions  a nd Qwe s t indica te s  it would not te rmina te  ba se d on such a  re quire me nt, Joint

CLECs would not anticipa te  objecting to such a  proposed modifica tion, if adopted.76

111. C O NC LUS IO N

The  Joint CLECs re spectfully reques t tha t the  Commiss ion approve  the  proposed

S e ttle me nt Agre e me nt a mong the  P a rtie s . Alte rna tive ly, if the  Commis s ion choose s  to

modify the  propos e d S e ttle me nt Agre e me nt, s uch a s  in a  ma nne r cons is te nt with the

76 Hrg. Ex. Joint CLEC-1, p. 19, line 6 through p. 20, line 2.
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Sta ffs  recommenda tions , the  Joint CLECs have provided informa tion rega rding the ir

position as to Paragraph VII(C) for the Commission's consideration.

T"'k
RESPECTFULLY SUBMITTED this /3  . day of December, 2007.

ROSHKA DEWULF & PATTEN, PLC

By
Michael W. Patten
One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Attorne ys  for Cove d Communica tions  Compa ny
and Eschelon Telecom of Arizona, Inc.

Also authorized to sign on behalf of: McLeodUSA
Telecommunications Services, Inc. and XO
Communications Services, Inc.

Original and 23 copies of the foregoing
filed this / y  ' "day of December 2007 with:

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy of die foregoing hand-delivered/mailed
this day of December 2007 to:/3

Jane L. Rodder, Esq.
Administrative Law Judge
Hearing Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

Maureen A. Scott, Esq
Legal Division
Arizona Corporation Commission
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1200 West Washington
Phoe nix, Arizona  85007

Ernest Johnson, Esq
Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoe nix, Arizona  85007

Gre g Dia mond
Coved Communica tions  Company
Senior Counse l
7901 E. Lowry Boule va rd
Denve r, CO 80230

Ka re n L. Cla uson
Esche lon Te lecom, Inc.
Senior Director Inte rconnection/Senior Attorney
730 Second Avenue S., Suite  900
Minne a polis , MN 55402-2489

Willia m Ha a s
McLe odUSA Te le communica tions  Se rvice s , Inc.
Regula tory Contact
6400 C Stree t SW
p. o. Box 3 l77
Ce da r Ra pids , IA 52406-3177
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Re x Knowle s
XO Communica tions  Se rvice s
Regula tory Contact
111 East Broadway, Suite  1000
S a lt La ke  City, UT 84111

Norma n Curtright
Corpora te  Counse l
Qwe s t Corpora tion
4041 North Centra l Avenue , Suite  1100
Phoe nix, Arizona  85012

Tom Ba de
Arizona  Dia ltone , Inc.
7170 West Oakland Stree t
Chandle r, Arizona  85226

Gary Joseph, Vice  President
Na tiona l Bra nds , Inc. db
Sharene t Communica tions

4633 West Polk Stree t
Phoenix, Arizona  85043
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