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Qwest Corporation ("Qwest") by and through its attorneys, hereby petitions the

Arizona Corporation Commission ("Commission") for arbitration of certain terms and

conditions for interconnection and related arrangements with Arizona Dialtone Inc. ("Arizona

20

21

22

23

24

Dialtone"). (Qwest and Arizona Dialtone are sometimes referred to in this Petition as the

"Parties.") This Petition is filed pursuant to Section 252(b) of the Communications Act of 1934,

as amended by the Telecommunications Act of 1996 (the "Act"),' and the rules of the

Commission including A.A.C. R14-2-1505. Qwest respectfully requests that the Commission

resolve the issues identified in Section V. of the Petition by ordering the Parties to incorporate

25

147 U.S .C. 25226 (b )
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2

3

4

5

Qwest's  positions  into an amendment to the  Inte rconnection Agreement be tween Qwest and

Arizona  Dia ltone  for execution by the  pa rtie s , and by approving sa id amendment. Qwest's

positions incorpora te  certa in orders  and re la ted rules  and regula tions of the  Federa l

Communica tions  Commiss ion ("FCC"). Those  FCC orde rs  a re  commonly re fe rred to a s  the

6 to a s  the  "TRRO Amendment."4

2.7 This  Pe tition includes  background informa tion on the  Pa rtie s , the  his tory of

8 Qwe s t's  TRRO Ame ndme nt ne gotia tions  with Arizona  Dia ltone , the  Commiss ion's  jurisdiction

9 and applicable  legal standards, and a  comprehensive presentation of the  unresolved issues

10 including Qwest's  pos itions  on the  issues . Appe ndix A to the  Pe tition se ts  forth the  following

l l additiona l informa tion: the  le tte r da ted July 20, 2007, sent by Qwes t to Arizona  Dia ltone

12 reques ting negotia tions  of a  TRRO Amendment (the  "Reques t for Negotia tions"), and

13 a ttachments  there to including the  TRRO Amendment formatted to display both Parties  '

14 proposa ls  respecting disputed sections  and provis ions  as  of July 20, 2007. Qwest respectfully

15 requests  a  reasonable  opportunity to supplement this  Pe tition to provide  any additiona l

16 information deemed necessary by the  Commission.

17 In support of this  Pe tition, Qwest s ta te s  a s  follows:

18

19

20

21

2 In the Matter of Review of the Section 25] Unbundling Obligations oflncumbent Local
Exchange Carriers, Implementation of the Local Competition Provisions of the
Telecommunications Act of]996, Deployment of Wireline Serviees Offering Advanced
Telecommunications Capability, Report and Order and Order on Remand and Further Notice of
Proposed Rulemaking, 18 FCC Rcd 16978 (2003) (Triennial Review Order), corrected by
Triennial Review Order Errata, 18 FCC Rcd 19020 (2003).

22

23

24

3 In the  Matte r of Unbundled Access  to Ne twork Elements , Review of the  Section 251
Unbundling Obliga tions  of Incumbent Loca l Exchange  Carrie rs , Orde r on Remand, 20 FCC Rcd
2533 (2005) (Triennia l Review Remand Orde r).

25 4 Trie nnia l Re vie w Orde r a nd Trie nnia l Re vie w Re ma nd Orde r ("TRO/TRRO") Ame ndme nt to
the  Inte rconnection Agreement be tween Qwest Corpora tion and COMPANY in the  S ta te  of
S TATE ("TRRO Ame ndme nt").26
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2 1 . THE PARTIES

3

4

5

6

7

8

9

10

11

Qwest is a Delaware corporation with its principal place of business located in

Denver, Colorado. Qwest is an Incumbent Local Exchange Carrier ("ILEC") in this state within

the meaning of Section 25 l (b) of the Act. Within its operating territory, Qwest has been the

incumbent provider of telephone exchange service during all relevant times .

Arizona Dialtone is a competitive local exchange camlet ("CLEC") providing

local exchange and interexchange telecommunications services in this state pursuant to a

Certificate of Convenience and Necessity issued by this Commission. Arizona Dialtone is a

Arizona corporation with its corporate president and principal place of business as follows:

1 2

1 3

Tom Bade
President-Arizona Dialtone, Inc.
6115 S. Kyrene Rd, Suite 103
Tempe, AZ 85283

1 4

Telephone 480-776-1999
1 5

1 6

1 7

Arizona Dialtone's certificate of authority from the Commission is on file with the Commission

in Docket No. T-03608A-98-0442, Decision No. 63669 and is incorporated herein by reference.

1 8 Arizona Dialtone's regulatory counsel for this State is :

1 9

20

21

22

Claudio E. Iannitelli
Cheifetz, Iannitelli, & Marcolini P.C.
Vlad Tower, 19th Floor
1850 North Central Avenue
Phoenix, Arizona 85004
Phone: (602) 952-6000

23 All correspondence, notices, inquiries, and orders regarding this Petition should

24 be served on the following individuals for Qwest:

25

26

Norman G. Curtright
Corporate Counsel
Qwest Corporation

4.

3.

5.

6.
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1
20 Ea s t Thoma s  Rd., l 6th Floor
P hoe n ix,  Arizona  85012

2 Te le phone  602-630-2187

3

4 11. BACKGROUND AND HISTORY OF NEGOTIATIONS

5

6 6. Th e  Ag re e m e n t  F o r Te rm s  An d  C o n d it io n s  F o r In te rc o n n e c t io n ,  Un b u n d le d

7 Ne twork Ele m e nts , Ancilla ry S e rvice s , And Re s a le  Of Te le com m unica tion S e rvice s  P rovide d By

Q we s t Corpora tion  In  The  S ta te  O f Ariz ona  ("In te rc onne c tion  Agre e m e n t" o r "ICA") be twe e n

Q we s t  a n d  Ariz o n a  Dia lto n e  wa s  file d  with  th is  C o m m is s io n  o n  S e p te m b e r 1 3 ,  2 0 0 1  a n d

10 a pprove d on Nove mbe r 8, 2001 .5

8

9

7. Unde r the  ICA, prior to  the  e ffe c tive  da te  of the  TRRO Arizona  Dia ltone

12 purcha s e d a n unbundle d ne twork s e rvice  known a s  UNE-P  P AL, which conne cts  pa y phone s ,

13 a nd UNE-P  P OTs . A s ignifica nt num be r of s uch c ircuits  we re  in pla ce  upon the  e ffe ctive  da te  of

14 the  TRRO. Loca l c ircuit s witching is  a  com pone nt of UNE-P  .

15 8. The  FCC's  TRRO e s ta blis he d ne w rule s  a pplica ble  to ILE Cs ' unbundling

16 obliga tions  re ga rding ma s s  ma rke t loca l c ircuit s witching, high ca pa city loops  a nd de dica te d

17 inte roffice  tra ns port e ffe c tive  Ma rch ll,  2005. P urs ua nt to  the  TRRO a nd im ple m e nting

18 re gula tions  ILE Cs  no longe r ha ve  a n obliga tion to provide  CLECs  with unbundle d a cce s s  to

19 m a s s  m a rke t loca l c ircuit s witching, inc luding a s  a  com pone nt of UNE-P .6 The  re gula tions

2 0 provide d for a  one -ye a r tra ns ition pe riod from the  e ffe ctive  da te  of the  TRRO during which time

2 1 CLECs  ma y continue  to ha ve  a cce s s  to loca l switching to s e rve  the ir e mbe dde d ba se  of e nd-use r

2 2 cus tome rs , a t the  ra te  a t which the  CLEC obta ine d the  combina tion of ne twork e le me nts , plus

23 one  dolla r. .

2 4

25 5 Docke t No. T-0105 lB-0 l-0 '72l7 De cis ion No. 64190

11

26 647 c.F.R. § 51.319(d).
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6
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9

10

11

12

13

From the  e ffe ctive  da te  of the  TRRO to the  pre s e nt time , Arizona  Dia ltone  ha s

re fus e d to imple me nt the  re quire me nts  of the  TRRO. Qwe s t re pe a te dly re que s te d tha t Arizona

Dia ltone  e nte r into ne gotia tions  to imple me nt the  TRRO, during a nd a fte r the  one -ye a r tra ns ition

pe riod. On Ma rch l, 2006, ne a r the  e nd of the  one  ye a r tra ns ition pe riod, Qwe s t s e nt its  curre nt

te m pla te  form  TRRO Am e ndm e nt to Arizona  Dia ltone , with a  re que s t tha t Arizona  Dia ltone  s ign

the  TRRO Am e ndm e nt, a lte rna tive ly, Qwe s t's  le tte r notifie d Arizona  Dia ltone  tha t Qwe s t wa s

initia ting forma l dis pute  re s olution proce dure s  s e t out in the  ICA, in orde r to conform with the

TRRO's  s ta nda rds .  Qwe s t's  le tte r of Ma rch l,  2006,  without the  TRRO Am e ndm e nt form ,

appears a t Appe ndix B to this  P e tition. On Ma rch 3, 2006, Arizona  Dia ltone  re s ponde d by le tte r

from its  a ttorne y, a  copy of which is  a tta che d to this  P e tition a s  Appe ndix C, de nying Qwe s t's

re que s t for dis pute  re s olution: "Thos e  dis pute  re s olution proce dure s  ha ve  no a pplica tion to the

ongoing dis cus s ions  re ga rding Qwe s t's  dra ft of propos e d inte rconne ction a gre e me nt provis ions

tha t you a ttribute  to the  TRRO."7

14 10.

15

16

17

18

19

20

2 1

22
9

23

Arizona  Dia ltone  ha s  re fus e d to s ign the  TRRO Ame ndme nt ba s e d on the  the ory

tha t the  TRRO did not ma nda te  the  cha nge s .8 Arizona  Dia ltone  is  mis ta ke n be ca us e  the  TRRO

is  ma nda tory a nd s e lf-e xe cuting. S e e  pa ra gra ph 19, be low.

11 Arizona  Dia ltone  re fus e d to s ign the  TRRO Ame ndme nt ba s e d on re lia nce  on this

Commis s ion's  orde r in the  a rbitra tion of a n inte rconne ction a gre e me nt be twe e n Qwe s t a nd

a nothe r CLEC Cova d Com m unica tions , De cis ion No. 98840, in which the  Com m is s ion he ld tha t

it ha d a uthority to include  S e ction 271 obliga tions  or conditions  in inte rconne ction a gre e me nts ,

or to include  in Qwe s t's  inte rconne ction a gre e me nts  a n obliga tion to provide  ne twork e le me nts

unde r Arizona  la w tha t Qwe s t is  not re quire d to provide  unde r S e ction 25 l. Arizona  Dia ltone 's

re lia nce  on the  Commis s ion's  orde r in De cis ion No. 98840 wa s  mis pla ce d a nd the  Commis s ion's

24

25 7 S e e , Appe ndix C, p. 1.
8 Id., p.2.
9 Id.26

9.
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1 orde r in Decis ion No. 98840 has  been ove rturned by the  U.S . Dis trict Court for the  Dis trict of

3 12.

4

5

6

2 Arizona . See  paragraph 21 , be low.

Despite  repea ted good fa ith a ttempts  by Qwest to conform to the  TRRO, Arizona

Dia ltone  is  the  only CLEC in Arizona , a nd the  only CLEC ope ra ting in a ny of Qwe s t's  fourte e n

sta tes , tha t has  re fused to transition its  UNE-P se rvices  in accordance  with the  TRO and TRRO.

Arizona  Dia ltone 's  re fusa l in tha t rega rd is  contra ry to fede ra l law and amounts  to usurpa tion of

a  superior pos ition in re la tion to othe r ca rrie rs  tha t have  conformed to the  law.

la  |

7

8

9

10

1 1

1 2

1 3

1 4

On July 20, 2007, Qwest sent Arizona  Dia ltone  a  bona  fide  request to negotia te  a

TRO/TRRO Amendment to the  Inte rconnection Agreement. Tha t request is  a ttached here to as

Appe ndix A. Qwe s t a nd Arizona  Dia ltone began negotia tions  toward a  TRRO Amendment.

However, the  Parties  have  not resolved diffe rences over contract language  and policy issues  tha t

a re  substantia l. Attached as Appe ndix D is  the  proposed TRRO Amendment formatted to

display the  language  tha t remains  in dispute  as  of the  time  this  Pe tition is  tiled. Qwest a sks  the

Commiss ion to a rbitra te  each of these  remaining disputes , to find in Qwest's  favor and to adopt

15 Qwe s t's  TRRO Ame ndme nt.

1 6

1 7 111. J URSIDICTION

1 8

1 9 14. This  Commiss ion ha s  jurisdiction ove r this  Pe tition for Arbitra tion pursua nt to

21 15.

22

23

24

25

20 S e ction 252(b)(l) of the  Act.

Under the  Section 252(b)(1) of the  Act, pa rtie s  negotia ting for inte rconnection,

access  to unbundled ne twork e lements , or resa le  of se rvices  within a  particula r s ta te  may pe tition

the  s ta te  commission for a rbitra tion of any unresolved issues  during the  135l1l to the  160"' day of

such negotia tions . The  Reques t for Negotia tions  was  rece ived by Arizona  Dia ltone  on July 20,

2007. This  negotia tion is  the re fore  e ligible  for manda tory a rbitra tion from December 2, 2007 to

December 27, 2007, inclus ive .26

6
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1

2

3

16. Pursuant to Section 252(b)(4)(C) of the  Act, this  a rbitra tion is  to be  concluded not

la te r than nine  months  a fte r the  applicable  request for negotia tions , which for purposes  of this

P e tition is  April 20, 2008.

4

5 Iv. APPLICABLE LEGAL STANDARDS

6

17. This  a rbitra tion must be  resolved under the  s tandards established in Section 251

8 and 252 of the  Act, the  rules  adopted and orders  issued by the  Federa l FCC in implementing the

9 Act, and the  applicable  rule s  and orde rs  if this  Commiss ion. Section 252(c)(l) of the  Act

10 requires  tha t a  s ta te  commission resolving open issues through arbitra tion ensure  tha t such

l l resolution and conditions  meet the  requirements  of section 25 l , including the  regula tions

12 prescribed by the  FCC pursuant to section 252.

la 18. The  FCC's  TRRO es tablishes  rules  applicable  to ALEC's  unbundling obliga tions

14 rega rding mass  marke t loca l circuit switching, high capacity loops  and dedica ted inte roffice

15 tra nsport. The  TRRO is  e ffe ctive  Ma rch ll, 2005.10 Pursua nt to the  TRRO a nd imple me nting

16 regula tions  ILE Cs no longer have  an obliga tion to provide  CLECs with unbundled access  to

17 ma ss  ma rke t loca l circuit switching, including a s  a  compone nt of UNE-P ." The  re gula tions

18 provide  for a  one -yea r trans ition pe riod from the  e ffective  da te  during which time  CLECs may

19 continue to have access to local switching to serve  its  embedded base  of end-user customers, a t

20 the  ra te  a t which the  CLEC obta ined the  combina tion of ne twork e lements , plus  one  dolla r.

21 19. The  FCC regula tions  provide , "Reques ting ca rrie rs  may not obta in new loca l

22 switching as  an unbundled ne twork e lement."12 The  bar aga inst unbundling obliga tions  for mass

23 marke t loca l circuit switching is  se lf-implementing.13 Because  the  TRRO was  immedia te ly

24

7

25

26

10 TRRQ, 11235.
11 47 c.F.R. § 51.319(d).
12Id .
13 Bellsouth v. MCIMetro, 2005, U.s. Dist. Lexis 9394, at *8 (2005), affd. 425 F.3d 964 (1 lm

7
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1

2

3 20.

4

5

6

effective , there  is  not, and has  not been s ince  March 11, 2006, anything to negotia te  regarding

those  matters  decided by the  FCC.

According to a  decis ion by the  United S ta tes  Court of Appea ls  for the  11*1' Circuit,

"Change  of Law" processes  provided in the  Inte rconnection Agreement a re  unava iling with

respect to the  se lf-implementing na tionwide  bar the  FCC enacted with respect to mass  marke t

loca l switching as  a  UNE.14 In any event, during the  course  of discuss ions  Arizona  Dia ltone

7 e xpre s s ly e s che we d the  a pplica bility of "cha nge  of la w." S e e , Appe ndix C.

21 |8 By Orde r and Judgment of the  United S ta te s  Dis trict Court for the  Dis trict of

9

10

12

13

14

15

Arizona  in Qwes t Corpora tion v. Arizona  Corpora tion Commiss ion, e t a l., ente red in Case  No.

CV 06-1030-PHX-ROS on September 30, 2007, this  Commiss ion's  authority a s  an a rbitra tor of

an inte rconnection agreement to resolve  open issues  is  limited to obliga tions  lis ted in Section 251

of the  Act, and the  Commiss ion has  no authority to include  Section 271 obliga tions  or conditions

in inte rconnection agreements , or to include  in Qwest's  inte rconnection agreements  an obliga tion

to provide  ne twork e lements  under Arizona  law tha t, pe r rulings  of the  FCC, Qwest is  not

required to provide  under Section 25 l .

22.16

17

18

19

20

21

Section 252(a )(4) of the  Act provides  tha t a  s ta te  commiss ion's  conside ra tion of a

pe tition such as  this  is  limited to the  matte rs  ra ised in the  pe tition and the  other pa rty's  response ,

if any. The  only ma tte rs  ra ised in this  Pe tition re la te  sole ly and directly to Qwes t's  proposed

TRR() Amendment. Qwes t expre ss ly limited the  ma tte rs  it ra ised in its  Reques t for Negotia tions

to the  implementa tion of the  TRRO. Na tiona l te lecommunica tions  policy require s  tha t this

a rbitra tion to implement the  TRO/TRRO proceed expeditious ly unencumbered by issues

extraneous to the  TRO/TRRO.15 The FCC sta tes :22

23

24

25

26

Cir. 2005).
14 Id.
15 In the  TRO, the  FCC expressed concern over undue  de lay in commencing renegotia tions of
inte rconnection provis ions , finding tha t de lay in the  implementa tion of the  new rule s  would have
an adverse  impact on investment and susta inable  competition in the  te lecommunica tions
industry. and s ta ting tha t the  TRO itse lf sha ll be  accorded trea tment as  a  request to negotia te

8
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1

2

3

4

5

6

We expect tha t incumbent LECs and compe ting cante rs  will implement
the  Commiss ion's  findings  a s  directed by section 252 of the  Act. Thus ,
cante rs  must implement changes to the ir inte rconnection agreements
cons is tent with our conclus ions  in this  Orde r. We  note  tha t the  fa ilure  of
an incumbent LEC or a  compe titive  LEC to negotia te  in good fa ith under
se ction 25l(c)(l) of the  Act a nd our imple me nting rule s  ma y subj e t tha t
pa rty to enforcement action. Thus , the  incumbent LEC and compe titive
LEC must negotia te  in good fa ith regarding any ra tes , te rms, and
conditions necessary to implement our rule  changes. We expect tha t
pa rtie s  to the  negotia ting process  will not unreasonably de lay
implementa tion of the  conclus ions  adopted in this  Order. We  encourage
the  s ta te  commissions to monitor this  a rea  close ly to ensure  tha t parties  do
not engage in unnecessary delay.16

7

8 v . UNRESOLVED ISSUES

9

10 23.

11

12

Attached as  Appendix D is  the  proposed TRRO Amendment fonna tted to display

the  language  tha t is  in dispute  as  of the  da te  this  Pe tition is  submitted. Language  tha t is  proposed

by Qwes t and objected to by Arizona  Dia ltone  is  displayed in boldface  ita lics . (Example : Qwest

13
under Section 252:

14

15

16

17

18

19

20

21

22

23

24

25

703. [W]e  require  incumbent and competitive  LECS to use  section 252(b) as  a
de fault time table  for modifica tion of inte rconnection agreements  tha t a re  s ilent
conce rning change  of law and/or trans ition timing. We  find tha t de lay in the
implementa tion of the  new rules  we  adopt in this  Orde r will have  an adverse
impact on inves tment and sus ta inable  competition in the  te lecommunica tions
industry. There fore , to ensure  tha t the re  is  no undue  de lay in commencing the
renegotia tion of inte rconnection provis ions , the  e ffective  da te  of the  rules  we
adopt in this  Order sha ll be  deemed the  notifica tion or request da te  for contract
amendment negotia tions  under this  de fault approach. We be lieve  tha t this
requirement will ensure  tha t ca rrie rs  will begin immedia te ly to negotia te  in good
fa ith pursua nt to se ction 251(c)(l) of the  Act to modify the ir inte rconne ction
agreements  to the  extent necessary in view of the  rules  we  adopt today. Further,
under the  section 252(b) timetable , where  a  negotia ted agreement cannot be
reached, parties  would submit the ir requests  for s ta te  a rbitra tion as  soon as  135
days a fte r the  e ffective  da te  of this  Order but no longer than 160 days a fte r this
Orde r becomes  e ffective . In tum, the  s ta te  commiss ions  would conclude  the ir
conside ra tion of such disputes  within nine  months  of the  e ffective  da te  of this
Orde r. We  will re ly on s ta te  commiss ions  to be  vigila nt in monitoring complia nce
with the  provis ions  of sections  251 and 252. TRO, 11703 (footnotes  omitted).

26 16 TRO, 11233 (footnotes omitted).
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1

2

3

4

5

6

7

proposed la ngua ge .) Language  tha t is  proposed by Arizona  Dia ltone  and obi ected to by Qwest

is  unde rline d. (Exa mple : Arizona  Dia ltone  proposed language.) Qwe s t s ta te s  upon informa tion

and belief that no other issues have been raised.

24. Qwest's  s ta tement of the  unresolved issues  is  se t forth in paragraphs which

follow. Each paragraph lis ts  a  disputed issue , ass igns each issue  a  number, identifies  the

section(s) of the  Proposed TRRO Amendment a ffected by the  issue , and se ts  forth Qwest's

pos itions  with respect the re to.

8

9

25. Is s u e  1.

10

11

Statement of Issue: Whether the  federa l regula tory regime res tricts  the
unbundling obliga tions  tha t may be  imposed upon ILE Cs in
interconnection agreements  a rbitra ted under Section 252.

S e ctions  a ffe cte d:

12

13

14

15

16

17

18

19

2 0

2 1

Qwe s t's  Pos ition:
s ta ting tha t the  Parties  a re  aware  of no law presently res tricting the  UNEs
tha t Qwest may [be  required] to provide , is  pa tently incorrect and should
not be  included. An ALEC's  obliga tion to provide  unbundled ne twork
e lements  for inte rconnection is  limited to those  tha t a re  found to mee t the
impa irment s tanda rd by the  FCC unde r Section 25l(b) and (c) of the  Act.
The  TRO and TRRO modified ILE Cs ' obliga tions , removing ce rta in UNEs
from the  lis t of UNEs  ILE Cs  a re  re quire d to provide . Without limita tion
of the  foregoing, an ILEC may not be  required to a rbitra te  or place  in its
inte rconnection agreement Section 271 ne twork e lements  or ne twork
e lements  tha t the  ILEC is  not required to provide  under Section 251.

VII can only lead to future  disputes  ove r whe the r the  TRRO Amendment
was intended to implement the  TRRO to the  exclusion of previous
a rrangements . As  such Arizona  Dia ltone 's  pos ition with re spect the
disputed language  in VII crea te s  ambiguity tha t tends  to impede  the
application of the  TRRO and should be  re j ected

26. Is s u e  2.

Statement of Issue: Whether the  scope  of Qwest's  unbundling
obliga tions  should be  made  conditiona l upon non-specific re fe rences  to
sta te  or federa l laws and regula tions.

22

23

24

25

26

Sections affected:

1 .

b.

a.

c.

b.

a.

10



1 I

1

2

3

4

5

6

7

8

9

Qwe s t's  Pos ition:
s ta ting tha t Qwes t's  re lie f from the  obliga tion to provide  ce rta in kinds  of
UNEs unle ss  required by s ta te  law or regula tions  is  in conflict with
controlling fede ra l law. A s ta te  may not impose  unde r s ta te  law ne twork
unbundling obliga tions  tha t the  FCC has  removed from the  unbundling
obliga tions  in Section 251. Arizona  Dia ltone 's  language  s ta ting tha t
Qwes t is  re lieved from the  obliga tion to provide  ce rta in kinds  of UNEs
unless  required by fede ra l law, is unnecessary because the TRRO is
unambiguous  and conclus ive  with rega rd to those  obliga tions . If the
purpose  of the  language  is  to address  the  possibility of changes to federa l
law, tha t is  unnecessary because  the  change  of law provis ions  in the  ICA
serve  tha t purpose . Arizona  Dia ltone 's  re fusa l to accept s tandard

the  TRRO Amendment was  intended to implement the  TRRO to the
exclus ion of previous  a rrangements . As  such Arizona  Dia ltone 's  pos ition
with re spect the  disputed language  in VII crea te s  ambiguity tha t tends  to
impede  the  applica tion of the  TRRO and should be  re jected

1 0 27. Is s u e  3 .

11

1 2

1 3

1 4

Statement of Issue: Whether the  one-year transition period the  TRRO
provided for a ccess  to loca l circuit switching, including UNE-P  se rvice s
Arizona Dia ltone  uses to serve  its  embedded base  of customers,
commenced on the  e ffective  da te  of the  TRRO and expired on March 10,
2006, and the  bar against UNE switching has been in place  s ince  then, or
whe ther the  trans ition period s ta rts  upon the  Effective  Date  of the  TRRO
Amendment.

1 5

1 6

Sections affected:
5 1 1 2  5 1 1 3  5 1 1 4  5 1 1 5  5 1 1 6  5 1 1 6 1  5 1 1 6 2  5 1 1 6 3

1 7 The  TRRO clea rly orde rs  the  one-yea r trans ition

1 8

Qwe s t's  Pos ition:
period for embedded discontinued UNEs to s ta rt on the  e ffective  da te  of
the  TRRO, March 11, 2005, and absolute ly bars  new orders  for mass

Because  Arizona  Dia ltone 'smarke t switching UNEs fi'om tha t da te .17
1 9

2 0 17 The  TRRO s ta te s :

2 1

22

23

199..... Fina lly, we  a dopt a  tra ns ition pla n tha t re quire s  compe titive  LECs  to
submit orders  to convert the ir UNE-P customers  to a lte rna tive  a rrangements
within twe lve  months  of the  e ffective  da te  of this  orde r. This  trans ition pe riod
shall apply only to the  embedded customer base , and does  not permit competitive
LECs to add new customers  us ing unbundled access  to loca l circuit switching.

24

25

26
227. We require  competitive  LECs to submit the  necessa ry orde rs  to convert the ir
mass market customers to an a lternative  service  arrangement within twe lve

b.

a.

C.

c.

11



re fusa l to accept Qwest's  language  and its  proposa l for a lte rna tive
language  proceed from an erroneous position tha t the  time periods s ta ted
in the  TRRO spring from the  da te  pa rties  amend the ir inte rconnection
agreements  ra ther than the  e ffective  da te  of the  TRRO, Arizona  Dia ltone 's
positions in the  a ffected sections should be  re jected

28. Is s u e  4

Statement of Issue: Whe the r back billings  to March 10, 2005 of the
FCC orde red ra te  for embedded switching UNEs during the  trans ition
pe riod, and back billing to March 10, 2006 of Commiss ion approved
resa le  PAL se rvice  ra tes , a re  impermiss ible  a s  viola tions  of the  doctrine
against re troactive  ra temaking or as  untariffed charges

Sections affected:

Qwe s t's  Pos ition Ne ithe r back billing proposed by Qwes t in the
affected sections  is  prohibited by the  doctrine  regarding re troactive
ratemaking because  the  ra tes in each instance were  determined or
a pprove d prior to the  time  during which the y would a pply. Ba ck billing
clauses  subs tantia lly s imila r to the  clauses  objected to by Arizona  Dia ltone
have  been a  pa ir of the  TRRO Amendments  s igned by numerous CLECs
and approved by the  Commission

(i) In the  ca se  of the  tra ns ition pe riod ra te s , the  FCC
de te rmine d in the  TRRO tha t the  ra te  for e mbe dde d
se rvice s  during the  tra ns ition pe riod sha ll be  the  ra te  a t
which the  re que s ting ca rrie r obta ine d tha t combina tion of
ne twork e le me nts  on J une  15, 2004 plus  one  dolla r
Re ga rding the  ra te  tha t a pplie s  pos t Ma rch 10, 2006, the
TRRO is  cle a r tha t the  ra te s  for the  a lte rna tive  se rvice
a rra nge me nts  a pply with re s pe ct to a ny UNE-P  not
tra ns itione d by Ma rch 10, 2006. P a ra gra ph 227 of the
TRRO m a nda te d tha t Arizona  Dia ltone  tra ns ition its  UNE
P  cus tom e rs  by Ma rch 10, 2006. Arizona  Dia ltone 's  fa ilure
to me e t tha t obliga tion ca nnot re lie ve  it of its  obliga tion to
pa y the  a lte rna tive  s e rvice s  a rra nge me nt ra te  offe re d by
Qwe s t pos t Ma rch ll,  2006. The  ra te s  for a lte rna tive  re s a le

months of the effective date of this Order Consequently, canters have
twelve months from the effective date of this Order to modify their interconnection
agreements, including completing any change of law processes. By the end of the
twelve month period requesting carriers must transition the affected mass market
local circuit switching UNEs to alternative facilities or arrangements. TRRO, 11
227 (footnotes omitted, emphasis added)

TRRO, 9228

12



I

1 (ii)

2

3

4

5

se rvices  were  approved by the  Commission.
In both cases the  ra tes  were  se t prospective ly, and CLECs
were  on notice  of the  ra te  before  the  period tha t the  ra te
wa s  to be  a pplie d. Arizona  Dia ltone 's  a rgume nts  tha t the
ra tes may not be  charged because  they are  not tariffed are
unava iling, because  the  ra tes  Qwest will apply a re
wholesa le  ra tes  tha t in this  s ta te  properly a re  not s ta ted in
file d ta riffs . Also, Arizona  Dia ltone  re fuse d to ne gotia te  a
diffe re nt ra te , the re by pre cluding a ny re gula tory filing of
an agreement for an a lte rna tive  ra te .

6

29. Is s u e  5 :
7

8

9

Statement of Issue: Whe the r in light of the  na tiona l policy to imple me nt
the  TRRO expeditiously issues  ra ised by e ither party tha t were  not ra ised
by the  Reques t for Negotia tions  or tha t do not flow directly from the
TRRO should be deferred.

1 0 Sections affected:
3.1.6.3, TRRO Amendment, "Whereas" clause .

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

Qwe s t's  Pos ition: Section 252(a )(4) of the  Act provides  tha t a  s ta te
commiss ion's  cons ide ra tion of a  pe tition such a s  this  is  limited to the
matte rs  ra ised in the  pe tition and the  othe r pa rty's  re sponse , if any. The
only ma tte rs  ra ised in this  Pe tition re la te  sole ly and directly to Qwest's
proposed TRRO Amendment. Qwes t expre ss ly limited the  ma tte rs  it
ra ised in its  Reques t for Negotia tions  to the  implementa tion of the  TRRO;
Na tiona l te lecommunica tions  policy require s  tha t this  a rbitra tion to
implement the  TRO/TRRO proceed expeditiously unencumbered by issues
extraneous  to the  TRO/TRRO. Accordingly, Qwes t's  pos ition is  tha t the
matte rs  ra ised tha t a re  identified under "Issue  5" should not be  included in
this  a rbitra tion. They a re  not properly included because  they a re  not
addressed in the  Request for Negotia tions and do not directly re la te  to or
arise out of the  TRRO. Certa inly, inclus ion of non- TRO/TRRO issues  will
unnecessa rily de lay the  implementa tion of the  important na tiona l
te lecommunica tions  policie s  e s tablished under the  Act. Such de lay should
not be  a llowed.

20
CONCLUSION

2 1

22
30,

23

24

25

In its  proposed TRRO Amendment Qwest has  presented reasonable  modifica tions

to the  Inte rconnection Agreement tha t a re  consis tent with s ta te  and na tiona l public policy and

which conform to and a re  required by the  FCC's  TRO and TRRO. Arizona  Dia ltone 's  pos itions

are  utte rly inconsis tent with those  orders , and a re  ca lcula ted to thwart and further de lay those
26

b .

c.

a.

1 3



K I

1 public policy obje ctive s .

2 Qwest Corpora tion re spectfully reques t tha t this  Commiss ion:

3 l .

4 2. Resolve  the  above  lis ted disputed issues  in Qwest Corpora tion's  favor,

5 3. Find tha t Qwes t Corpora tion's  proposed TRRO Amendment is  cons is tent with

6 a pplica ble  la w,

4. Issue  an Order adopting the  TRRO Amendment as  proposed by Qwest, and,

5. Grant such othe r re lie f a s  is  fa ir and jus tified.

RES P ECTFULLY S UBMITTED this  17th da y of De ce mbe r, 2007.

WHEREFORES

QWES T CORP ORATION

7

8

9

10

11

12

13

14

15

16

17

18

M
No a n G Curtright
(Arizona  Ba r No. 022848)
20 E. Thomas Rd., 16th Floor
P hoe nix, Arizona  85012
Te l: (602) 630-2187
Fax: (303) 383-8484
Ema il: nonn.cu1trightQqwest.co1nCL,

ORIGINAL and 13 copie s  hand-de live red
for filing this  17th day of December, 2007, to:

19

20

21

22

23

24

25

26

Docke t Control
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007
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1 Copy of the  foregoing hand se rved and mailed
this  17th day of December, 2007, to

2

3

4

Tom Bade
P re s ide nt-Arizona  Dia ltone . Inc
115 S . Kyrene  Rd, Suite  103
Tempe , AZ 85283

6 Cla udio E. Ia nnite lli
Che ife tz. Ia nnite lli. & Ma rcolini P .C
Vla d Towe r. 19th Floor
1850 North Centra l Avenue
Phoenix. Arizona  85004

9

10

22
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Via Email and U.S. Mail
William D. Cleaveland, Esq.
Davis Miles, PLLC
560 W. Brown Rd., Suite 3004
Mesa, Arizona 85201-3225

July 20, 2007

Re :

Dear Mr. Cleaveland,

Qwest Corporation ("Qwest") proposed and attempted to enter into an amendment to its interconnection
agreements with Arizona Dialtone for the Triennial Review Order ("TRO") and the Triennial Review Remand
Order ("TRRO") in the states of Arizona, Colorado and Minnesota. Despite those attempts, Arizona Dialtone
failed to enter into that amendment on terms agreeable to Qwest under the applicable change of law process and
dispute resolution provisions in our interconnection agreements.

Attached is the last draft of the parties' TRO/TRRO amendment we have in our records. Arizona Dialtone
claimed its proposed modifications were based on Arizona Corporation Commission Decision No. 68840. Qwest
did not a not agree with your assertion that Decision No. 68840 requires Qwest to provide Section 271 unbundled
switching under the parties' interconnection agreements. Attached is an order from the United States District
Court for the District of Arizona dated July 17, 2007 supporting Qwest's position.

This letter serves as a Qwest request to Arizona Dialtone under Section 252 of the Telecommunications
Act to negotiate the TRO/TRRO amendment consistent with the TRO, TRRO and the attached District Court
order. Within three weeks, please provide Sandy Sanderson (sandy.sanderson@qwest.com) any changes
Arizona Dialtone has to its previously proposed modifications to the TRO/TRRO amendment to be compliant with
the District Court order. Sandy will then contact Mr. Bade in an attempt to negotiate an amendment to the
Arizona Dialtone interconnection agreement to bring it into compliance with the changes in law. If the parties are
unable to mutually agree on the TRO/TRRO amendment, Qwest will petition the applicable State commission to
arbitrate the TRO/TRRO amendment under Section 252.

Andrew J. Crefighton

Sincerely,

1
"W. \

Arizona Dialtone, Inc.

Spirits! sef=vz@e*"

a

' A.
.

1 z
E

L.>

Andrew J. Creighton
Corporate Counsel

Qwest Services Corporation
1801 California Street, 10th Floor
Denver, Colorado B0202
Phone 303.383.8552
Facslmlle 303.295.70490

cc: Larry Christensen
Sandy Sanderson
Norman G. Curtright, Esq.
Thomas W. Bade (via email and U.S. Mail)



WHEREAS, the TRO and TRRO Decision, individually and together ("Decisions") materially
modify Qwest's obligations under the Act with respect to, among other things, Qwest's
requirement to offer certain UNEs, and

WHEREAS, the TRO and TRRO Decision, individually and together ("Decisions") materially
modify Qwest's obligations under the Act with respect to, among other things, Qwest's
requirement to offer certain UNEs under Section 251, and

WHEREAS, the Decisions notwithstanding, Qwest remains obligated to offer certain UNEs
under Section 271 of the Act and other applicable law, and

l 1:

Triennial Review Order and Triennial Review Remand Order
("TROITRRO") Amendment

to the Interconnection Agreement between
Qwest Corporation and

COMPANY
for the State of

STATE

This is an Amendment ("Amendment") to incorporate the Triennial Review Order ("TRO") and
the Triennial Review Remand Order ("TRRO") into the interconnection Agreement between
Qwest Corporation ("Qwest"), formerly known as U S WEST Communications, Inc., a Colorado
corporation, and COMPANY ("CLEC"). CLEC and Qwest shall be known jointly as the "Parties".

RECITALS.

WHEREAS, CLEC and Qwest entered into an Interconnection Agreement (such Interconnection
Agreement, as amended to date, being referred to herein as the "Agreement") for services in the
state of STATE which was approved by the STATE Commission ("Commission") , and

WHEREAS, the Federal Communications Commission ("FCC") promulgated new rules and
regulations pertaining to, among other things, the availability of unbundled network elements
("UNEs") pursuant to Section 251(c)(3) of the Telecommunications Act of 1996 (the "Act") in its
Report and Order_In the Matter of Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996; Deployment of Wireline Se/vices Offering Advanced
Telecommunications Capability, CC Docket Nos. 01-338, 96-98 and 98-147, (effective October
2, 2003) ("TRO"), and

WHEREAS, on February 4, 2005, the FCC released the Review of the Section 251 Unbundling
Obligations of Incumbent Local Exchange Carriers, Order on Remand (Triennial Review
Remand Order)(FCC 04-290) ("TRRO"), effective March 11, 2005, which further modified the
rules governing Qwest's obligation to make certain UNEs available under Section 251(c)(3) of
the Act, and

Qwest proposes:

CLEC proposes:

CLEC proposes; Qwest rejects :

4-14-06-TRO and TRRO Amendment/COMPANY/STATE
Amendment to CDS-000000-0000 1



WHEREAS, CLEC and Qwest desire to have an understanding of billing disputes, ICA
interpretation, clarification and effective dates, and

Qwest agrees not to bill CLEC for any Operator Services or 1+ toll under this agreement.
Qwest agrees to pay CLEC a commission equal to the commission paid to it's highest paid
aggregator for Operator Services billed to CLEC's end users. Qwest agrees not to bill CLEC for
any charges On behalf of any other INC or other company under any billing agreement Qwest
may or may not have with a third party, Qwest agrees to file, within 60 days, it's discount for
finished Public Access Lines in Colorado to reflect it's avoided cost in order to comply with FCC
regulations and to refund CLEC for past 2 years within 30 days. Qwest agrees to properly
identify DUF records with the proper CIC codes for CLEC DUF RECORDS to bill locally ported
800 calls to loC and prepaid companies PRI lines and agrees that such traffic is not locally
terminated and is not "bill and keep" traffic. Qwest agrees thatQwest will no longer bill CLEC
for dial up ISP traffic from CLEC end users and that it is "Bill and Keep" traffic. Qwest will not
bill CLEC for end user line charges on resold finished Qwest lines. Qwest agrees to pay $25.00
per person hour for correcting Qwest billing errors.

Qwest and CLEC agree to extend the existing ICA for three years from the date of approval of
this amendment after which ICA 5.2 will govern.

I I

WHEREAS, the Parties wish to amend the Agreement to comply with the Decisions hereby
agree to do so under the terms and conditions contained herein.

AGREEMENT

NOW THEREFORE, in consideration of the mutual terms, covenants and conditions contained
in this Amendment and other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the Parties agree as follows:

I. Amendment Terms.

To the extent applicable, the Agreement is hereby amended by deleting certain UNEs or by
changing or adding terms and conditions for certain UNEs as set forth in Attachment 1 and
Exhibit A to this Amendment, attached hereto and incorporated herein by this reference.

CLEC proposes; Qwest rejects:

Limitations.

Nothing inthis Amendment shall be deemed an admission by Qwest or CLEC concerning the
interpretation or effect of the Decisions, nor rules, regulations, interpretations, and appeals
thereof, including but not limited to state rules, regulations, and laws as they may be issued or
promulgated regarding the same. Nothing in this Amendment shall preclude or stop Qwest or
CLEC from taking any position in any forum concerning the proper interpretation or effect of
Decisions or concerning whether the Decisions should be changed, vacated, dismissed, stayed
or modified.

III. Conflicts.

4-14-06-TRO and TRRO Amendment/COMPANY/STATE
Amendment to CDS-000000-0000 2



This Amendment shall be deemed effective upon approval by the Commission, except where
the change of law provision in CLEC's Interconnection Agreement specifies a different effective
date. The Parties agree to implement the provisions of this Amendment upon execution
("execution date").

This Amendment shall be deemed effective upon approval by the Commission. The Parties
agree to implement the provisions of this Amendment upon execution ("execution date").

s iv

In the event of a conflict between this Amendment and the terms and conditions of the
Agreement, this Amendment shall control, provided, however, that the fact that a term or
provision appears in this Amendment but hot in the Agreement shall not be interpreted as, or
deemed a grounds for finding, a conflict for purposes of this Section Ill.

IV. Scope.

This Amendment shall amend, modify and revise the Agreement only to the extent the UNEs
listed in Attachment 1 are included in the Agreement and, except to the extent set forth in
Section I and Section ll of this Amendment, the terms and provisions of the Agreement shall
remain in full force aha effect after the execution date.

v. Effective Date.

Qwest proposes :

CLEC proposes:

VI. Further Amendments.

The provisions of this Amendment, including the provisions of this sentence, may not be
amended, modified or supplemented, and waivers or consents to departures from the provisions
of this Amendment may not be given without the written consent thereto by both Parties'
authorized representative. No waiver by any Party of any default, misrepresentation, or breach
of warranty or covenant hereunder, whether intentional or not, will be deemed to extend to any
prior or subsequent default, misrepresentation, or breach of warranty or covenant hereunder or
affect in any way any rights arising by virtue of any prior or subsequent such occurrence.

*

4-14-06-TRO and TRRO Amendment/COMPANY/STATE
Amendment to CDS-000000-0000 3



The Agreement as amended (including the documents referred to herein) constitutes the full
and entire understanding and agreement between the Parties with regard to the subjects of the
Agreement as amended and supersedes any prior understandings, agreements, or
representations by or between the Parties, written or oral, to the extent they relate in any way to
the subjects of the Agreement as amended.

K r

VII. Entire Agreement.

Qwest proposed; CLEC rejects

The Parties intending to be legally bound have executed this Amendment as of the dates set
forth below, in multiple counterparts, each of which is deemed an original, but all of which shall
constitute one and the same instrument.

COMPANY Qwest Corporation

Signature Signature

Name Printed/Typed
L.T. Christensen
Name Printed/Typed

Title
Director- Interconnection Agreements
Title

Da te Date

4-14-06-TRO and TRRO Amer\dmer\VCOMPANY/STATE
Amendment to CDS-000000-0000 4
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ATTACHMENT 1

1.0 Definitions

"Business ~Line" means a Qwest-owned switched access line used to serve a business
customer, whether by Qwest itself or by CLEC that leases the line from Qwest. The number of
Business Lines in a Wire Center shall equal the sum of all Qwest business switched access
lines, plus the sum of all UNE loops connected to that Wire Center, including UNE loops
provisioned in combination with other unbundled elements. Among these requirements,
Business Line tallies (1) shall include only those access lines connecting End User Customers
with Qwest end-offices for switched services, (2) shall not include non-switched special access
lines, and (3) shall account for ISDN and other digital access lines by counting each 64 kbps-
equivalent as one line. For example, a DS1 line corresponds to twenty-four (24) 64 kbps-
equivalents, and therefore to twenty-four (24) Business Lines.

"Commingling" means the connecting, attaching, or otherwise linking of an Unbundled Network
Element, or a Combination of Unbundled Network Elements, to one or more facilities or services
that a requesting Telecommunications Carrier has obtained at wholesale from Qwest, or the
combination of an Unbundled Network Element, or a Combination of Unbundled Network
Elements, with one or more such facilities or services.

"Commingle" means the act of Commingling.

"Dark Fiber" is fiber within an existing fiber optic cable that has not yet been activated through
optronics to render it capable of carrying communications services.

"Dedicated Transport" is Qwest transmission facilities between wire centers or switches owned
by Qwest, or between wire centers or switches owned by Qwest and switches owned by
requesting telecommunications carriers, including, but not limited to, DS1-, DS3-, and OCn-
capacity level services, as well as dark fiber, dedicated to a particular customer or carrier.

"Fiber-based Collocator" means any carrier, unaffiliated with Qwest, that maintains a Collocation
arrangement in a Qwest Wire Center, with active electrical power supply, and operates a fiber-
optic cable or comparable transmission facility that (1) terminates at a Collocation arrangement
within the Wire Center, (2) leaves the Qwest Wire Center premises, and (3) is owned by a party
other than Qwest or any affiliate of Qwest, except as set forth in this paragraph. Dark fiber
obtained from Qwest on an indefeasible right of use basis shall be treated as non-Qwest fiber-
optic cable. Two (2) or more affiliated Fiber-based Collocators in a single Wire Center shall
collectively be counted as a single Fiber-based Collocator. For purposes of this paragraph, the
term "affiliate" is defined by 47 U.S.C. § 153(t) and any relevant interpretation in this Title.

"interexchange Service" means telecommunications service between stations in different
exchange areas. Cf, Modification of Final Judgment, § IV(K), reprinted in United States v. Am.
Tel. & Tel. Co., 552 F. Supp. 131, 229 (D.D.C. 1982) (defining "interexchange
telecommunications" as "telecommunications between a point or points located in one exchange
telecommunications area and a point or points located in one or more other exchange areas or
a point outside an exchange area").

"Long Distance Service" (see "interexchange Service").

4-14~06-TRO and TRRO Amendment/COMPANY/STATE
Amendment to CDS-000000-0000 6
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ATTACHMENT 1

"Mobile Wireless Service" means all mobile wireless telecommunications services, including
commercial mobile radio service (CMRS). CMRS includes paging, air-ground radio, telephone
service and offshore radiotelephone services, as well as mobile telephony services, such as the
vice offerings of carriers using cellular radiotelephone, broadband PCS and SMR licenses.

"Non-impaired Wire Center" - A Non-impaired Wire Center is a Wire Center that meets the loop
thresholds identified in CFR 47 §51.319(a)(4)(i) for DS1 Loops and §51.319(a)(5)(i) for DS3
Loops. Non-impaired Wire Centers also include Tier 1 and Tier 2 Wire Centers as defined in
§5t .319(e)(3) and subject to the limitations of §51.319(e)(2)(ii)(A) for DS1 Dedicated Transport,
§51.319(e)(2)(iii)(A) for DS3 Dedicated Transport and §51.319(e)(2)(iv)(A) for Dark Fiber
Transport.

"Route" is a transmission path between one of Qwest's Wire Centers or switches and another of
Qwest's Wire Centers or Switches. A Route between two (2) points (e.g., Wire Center or Switch
"A" and Wire Center or Switch "Z") may pass through one (1 ) or more intermediate Wire Centers
or Switches (e.g., Wire Center or Switch "X"). Transmission paths between identical end points
(e.g., Wire Center or Switch "A" and Wire Center or Switch "Z") are the same "route,"
irrespective of whether they pass through the same intermediate Wire Centers or Switches, if
any.

"Triennial Review Remand Order" The Triennial Review Remand Order is the Commission's
Order on Remand in CC Docket Nos. 01-338 and 04-313 (released February 4, 2005).

"Unbundled Network Element" (UNE) is a Network Element that has been defined by the FCC
as a Network Element to which Qwest is obligated under Section 251(c)(3) of the Act to provide
unbundled access or for which unbundled access is provided under CLEC's Agreement and
under this Amendment. Unbundled Network Elements do not include those Network Elements
Qwest is obligated to provide only pursuant to Section 271 of the Act.

"Wire center" A wire center is the location of a Qwest local Switching facility containing one or
more central offices, as defined in the Appendix to part 36 of this chapter. The wire center
boundaries define the area in which all customers served by a given wire center are located.

"Tier 1 Wire Centers" means those Qwest Wire Centers that contain at least four Fiber-based
Collocators, at least 38,000 Business Lines, or both. Tier 1 Wire Centers also are those Qwest
tandem Switching locations that have no line-side Switching facilities, but nevertheless serve as
a point of traffic aggregation accessible by CLEC. Once a Wire Center is determined to be a
Tier 1 Wire Center, that Wire Center is not subject to later reclassification as a Tier 2 or Tier 3
Wire Center.

"Tier 2 Wire Centers" means those Qwest Wire Centers that are not Tier 1 Wire Centers, but
contain at least 3 Fiber-based Collocators, at least 24,000 Business Lines, or both. Once a
Wire Center is determined to be a Tier 2 Wire CenterQ that Wire Center is not subject to later
reclassification as a Tier 3 Wire Center.

"Tier 3 Wire Centers" means those Qwest Wire Centers that do not meet the criteria for Tier 1 or
Tier 2 Wire Centers.

4-14-06-TRO and TRRO Amendment/COMPANY/STATE
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2.0 Unbundled Network Elements (UNE) General

2.1 CLEC's Interconnection Agreement may include terms and conditions for certain
Network Elements that Qwest is no longer required to offer on an unbundled basis pursuant to
Section 251 of the Act. The FCC determined in its Decisions, that certain Unbundled Network
Elements no longer satisfy the FCC's impairment test, and as a result, Qwest is no longer
obligated to offer to CLEC those Network Elements on an unbundled basis pursuant to Section
251 of the Act. The FCC also modified certain Terms and Conditions for other Unbundled
Network Elements.

2.2 As of the execution date of this Amendment, CLEC shall not order, and Qwest will not
provide, the following Network Elements on an unbundled basis pursuant to Section 251 of the
Act:

CLEC proposes; Qwest rejects:

2.2.1 Unbundled Loops

Certain DS1 Loops subject to the requirements of Section 3.0 following

Certain DS3 Loops subject to the requirements of Section 3.0 following

a)

b)

C)

d)

OCn Loops

FTl'H & C Loops subject to the requirements of Section 3.1.6
following

e)

f)

Dark Fiber Loops subject to the requirements of Section 3.1.5 following

Hybrid Loops (non-copper distribution Loops) except as identified in
Section 3.1.7 following

Q)

h)

Line Sharing

Feeder-Sub-Loop

Shared Distribution Loopsi)

2.2.2 Transport

a) E-UDIT (Extended Unbundled Dedicated Interoffice Transport), Transport
from a CLEC's Premises to a Qwest Wire Center,

b) E-UDF (Extended Unbundled Dark Fiber), Transport from a CLEC's
Premises to a Qwest Wire Center,

C) OCn UDIT, including Remote Node/Remote Port and SONET add/drop

4-14-06-TRO and TRRO Amendment/COMPANY/STATE
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d)

e)

multiplexing

UDIT and UDF as a part of a Meet-Point arrangement,

Certain DS1 Transport (UDIT) subject to the requirements of Section 4.0
following

f) Certain DS3 Transport (UDIT) subject to the requirements of Section 4.0
following

Q) Certain Dark Fiber Transport (UDF-IOF) subject to the requirements of
Section 4.1 .7 following

h) Multiplexing associated with UDIT and Loop/Mux Combo

2.2.3 Unbundled Switching

Packet Switching

Tandem Switching

a)

b)

C) Mass Market Switching, including UNE-P and
identified in Section 2.2.3.1

related services as

d) Enterprise Local Switching, including UNE-P and related services as
identified in Section 2.2.3.1

e) Signaling Networks (stand alone)

2.2.3.1 Related services

a)
b)
C)
d)
e)
f)
Q)
h)

Customized Routing
Signaling
AIN Database Services
Line information Database (LIDB)

XX Database Services
InterNetwork Calling Name (ICNAM)
Local Number Portability (LNP) Database
Shared Transport

2.2.4 Transition

2.2.4.1 Transition plans for embedded Network Elements identified
above lists are identified in the following sections.

in the
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2.3 After execution of this Amendment, Qwest shall back bill the FCC ordered rate increases
to March 11, 2005, for existing Non-Impaired DS1 Loop and Transport, DS3 Loop and
Transport, Dark Fiber Loop and Transport and Mass Market Switching Services pursuant to
Transition rate increases identified in Sections 3.1.1.2, 3.1.2.2, 3.1.5.1, 4.1.1.2, 4.1.2.2,
4.1.7.1.2 and 5.1.1.3. Such back billing shall not be subject to billing measurements and
penalties.

After execution of this Amendment, except for UNEs required to be offered under Section 271 of
the Act, Qwest shall back bill the FCC ordered rate increases to March 11, 2005, for existing
Non-Impaired DS1 Loop and Transport, DS3 Loop and Transport, Dark Fiber Loop and
Transport and Mass Market Switching Services pursuant to Transition rate increases identified
in Sections 3.1.1.2, 3.1.2.2, 3.1.5.1, 4.1.1.2, 4.1.2.2, 4.1.7.1.2 and 5.1.1.3. Such back billing
shall not be subject to billing measurements and penalties.

Additionally, for all UNEs required to be offered under Section 271 of the Act, Qwest shall
establish just and reasonable rates for each type and class of such UNEs. The just and
reasonable rates for UNEs offered under Section 271 shall be established at a commercially
viable wholesale pricing level reasonably proportionate to Qwest's retail pricing for competitive
classes of service such that the sum of the rates for all UNEs and all reasonable costs of any
additional elements or services that would need to be provided by a CLEC to reasonably
approximate Qwest's retail services that Qwest provides to its end user customers, less a
reasonable retail markup. If needed, a different rate for UNEs offered under Section 271 shall
be established for different classes of service, such as (by way of example but not limitation)
residential switching, business line switching, PAL line switching, etc.

For all UNEs that Qwest is required to offer under Section 271 of the Act, Instead of back billing
CLEC the FCC rate increases to March 11, 2005, as provided in Paragraph 2.3 above, Qwest
shall instead refund to CLEC any amounts above the newly established rates that CLEC paid
for all such UNE's back to March II, 2005.

Qwest and CLEC are aware of no law presently restricting the UNEs that Qwest may provide.

2.5 UNEs shall only be obtained for the provision of Telecommunications Services, which do
not include telecommunications utilized by CLEC for its own administrative use.

i

ATTACHMENT 1

Qwest proposes:

CLEC proposes:

2.4 UNEs shall be obtained solely for the provision of Telecommunications Services and
only to the extent allowed by law.

CLEC proposes; Qwest rejects:

Qwest proposes; CLEC rejects: *.

2.6 CLEC may not access UNEs for the exclusive provision of Mobile Wireless Services or
interexchange Services. A

4-14-06-TRO and TRRO Amendment/COMPANY/STATE
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The following paragraphs 2.8 through 7.0 do not apply to any UNEs required to be offered by
Qwest under Section 271 of the Act.
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2.7 If CLEC accesses and uses a UNE consistently with Sections 2.4, 2.5 and 2.6, CLEC
may provide any Telecommunications Services over the same UNE.

CLEC proposes; Qwest rejects:

2.8 To submit an order to obtain a high-capacity loop or transport UNE, CLEC must
undertake a reasonably diligent inquiry and, based on that inquiry, self-certify that, to the best of
its knowledge, its request is consistent with the requirements discussed in parts Iv, v, and Vl of
the Triennial Review Remand Order and that it is therefore entitled to unbundled access to the
particular network elements sought pursuant to section 251(c)(3). As part of such reasonably
diligent inquiry, CLEC shall ensure that a requested unbundled DS1 or DS3 loop is not in a Wire
Center identified on the list provided by Qwest of Wire Centers that meet the applicable non-
impairment thresholds specified in Sections 3.1.1 and 3.1.2, and that a requested unbundled
DS1, DS3 or dark fiber transport circuit is not between Wire Centers identified on the list of Wire
Centers that meet the applicable non-impairment threshold specified in Sections 4.1.1, 4.1.2
and 4.1.7.1.1. CLEC shall provide a letter or other mutually agreed upon form to document its
compliance. CLEC will maintain appropriate records that document what CLEC relied upon to
support its certification.

2.8.1 Upon receiving a request for access "to a dedicated transport or high-capacity
loop UNE that indicates that the UNE meets the relevant factual criteria discussed in
sections V and Vl of the Triennial Review Remand Order, Qwest must immediately
process the request, if the UNE is in a location that does not meet the applicable non-
impairment thresholds referred to in Section 2.8. To the extent that Qwest seeks to
challenge any other such UNEs, it subsequently can raise that issue through the dispute
resolution procedures provided for in CLEC's Interconnection Agreement.

2.8.2 If it is determined by CLEC and Qwest that CLEC's access to or use of UNEs is
inconsistent with Existing Rules, except due to change in law, CLEC has thirty (30)
calendar Days to convert such UNEs to alternate service arrangements and CLEC is
subject to back billing for the difference between rates for the UNEs and rates for the
Qwest alternate service arrangements. CLEC is also responsible for all non-recurring
charges associated with such conversions.

2.8.3 When CLEC submits an order to convert a special access circuit to a UNE and
that circuit has previously been exempt from the special access surcharge pursuant to
47 CFR 69.115, CLEC shall document in its certification when and how the circuit was
modified to permit interconnection of the circuit with a local exchange subscriber line.

2.8.4 Additional Non-lmpaired Wire Centers. 'If additional Qwest Wire Centers are
found to meet the relevant factual criteria discussed in Sections V and VI of the FCC's
Triennial Review Remand Order under which Qwest is no longer is required to offer
Unbundled DS1 or DS3 Loops, and/or if additional Qwest Wire Centers are reclassified
as Tiers 1 or 2, thus impacting the availability of Unbundled DS1, ass, or Dark Fiber
transport, Qwest shall provide notice to CLEC. Thirty (30) Days after notification from
Qwest, CLEC will no longer order impacted high capacity or Dark Fiber UNEs in or

4-14-06-TRO and TRRO Amendment/COMPANY/STATE
Amendment to CDS-000000-0000 11



2.9.1 The following Service Eligibility Criteria apply to combinations and/or
Commingling of high capacity (DS1 and DS3) Loops and interoffice transport (high
capacity EELs). This includes new UNE EELs, EEL conversions (including commingled
EEL conversions), or new commingled EELs (e.g., high capacity loops attached to
special access transport).

2.9.1 The following Service Eligibility Criteria apply to combinations andlor
Commingling of high capacity (DS1 and DS3) Loops and interoffice transport (high
capacity EELs). This includes new UNE EELs, EEL conversions (including commingled
EEL conversions), or new commingled EELs (e.g., high capacity loops attached to
special access transport) offered under Section 251 of the Act.

I
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between those additional Wire Centers. CLEC will have ninety (90) Days to transition
existing DS1 and DS3 UNEs to an alternative service. CLEC will have one hundred
eighty (180) Days to transition Dark Fiber transport to an alternative service. Qwest and
CLEC will work together to identify those circuits impacted by such change. Absent
CLEC transition of impacted UNEs within the transition period above, Qwest will convert
facilities to month-to-month service arrangements in Qwest's Special Access Tariff or
begin the disconnect process of Dark Fiber facilities. CLEC is subject to back billing for
the difference between the UNE and Tariff rates beginning on the ninety-first (91 st) Day
as well as for all applicable nonrecurring charges associated with such conversions.

2.9 Service Eligibility Criteria

Qwest proposes :

CLEC proposes:

2.9.1.1 Except as otherwise provided in this Section 2.9.'l.1, Qwest shall
provide access to Unbundled Network Elements and Combinations of Unbundled
Network Elements without regard to whether CLEC seeks access to the
Unbundled Network Elements to establish a new circuit or to convert an existing
circuit from a service to Unbundled Network Elements.

2.9.1.2 CLEC must certify that the following Service Eligibility Criteria are
satisfied to: (1) convert a Special Access Circuit to a high capacity EEL, (2) to
obtain a new high capacity EEL, or (3) to obtain at UNE pricing any portion of a
Commingled circuit that includes a high capacity Loop and transport facility or
service. Such certification shall be in accordance with all of the following
Sections.

229.1.2.1 State Certification. CLEC has received state certification
to provide local voice service in the area being served or, in the absence
of a state certification requirement, has complied with registration,
tariffing, filing fee, or other regulatory requirements applicable to the
provision of local voice service in that area.

2.9.1.2.2 Per Circuit Criteria. The following criteria are satisfied for
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each combined circuit, including each DS1 circuit, each DS1 EEL, and
each DS1-equivalent circuit on a DS3 EEL;

2.9.1.2.3 Telephone Number Assignment. Each circuit to be
provided to each End User Customer will be assigned a local telephone
number prior to the provision of service over that circuit. This requires
that each DS1 circuit must have at least one (1) local telephone number
and each DS3 circuit has at least twenty-eight (28) local telephone
numbers. The origination and termination of local voice traffic on each
local telephone number assigned to a circuit shall not include a toll charge
and shall not require dialing special digits beyond those normally required
for a local voice call.

2.9.1.2.4 911 or E911. Each circuit to be provided to each End User
Customer will have 911 or E911 capability prior to the provision of service
over that circuit.

2.9.1.2.5 Collocation.

2.9.1.2.5.1 Each circuit to be provided to each End
User Customer will terminate in a Collocation arrangement
that is established pursuant to Section 251(c)(6) of the Act
and located at Qwest's Premises within the same LATA as
the End User Customer's premises, when Qwest is not the
collocutor, and cannot be at an Interexchange Carrier POP
or ISP POP location,

2.9.1.2.5.2 Each circuit to be provided to each End
User Customer will terminate in a Collocation arrangement
that is located at the third party's premises within the same
LATA as the End User Customer's premises, when Qwest
is the collocutor, and

2.9.1.2.5.3 W hen a  DS1 o r  DS 3  E E L  L o o p  i s
connected to a multiplexed facility, the multiplexed facility
must be terminated in a Collocation arrangement that is
established pursuant to Section 251(c)(6) of the Act and
located at Qwest's Premises within the same LATA as the
End User Customer's premises, when Qwest is not the
collocutor, and cannot be at an Interexchange Carrier POP
or ISP POP location.

2.9.1.2.6 Interconnection Trunking. CLEC must arrange for the
meaningful exchange of traffic which must include hand-offs of local voice
calls that flow in both directions. Where CLEC does not arrange for a
meaningful exchange of traffic, those arrangements cannot be attributed
towards satisfaction of this criterion. At a minimum, each DS1 circuit
must be served by a DSO equivalent LIS trunk in the same LATA as the
End User Customer served by the circuit. For each twenty-four (24) DS1
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circuits, CLEC must maintain at least one (1) active DS1 LIS trunk in the
same LATA as the End User Customer served by the circuit.

2.9.1.2.6.1 Calling Party Number. Each circuit to be provided
to each End User Customer will be served by an Interconnection
trunk over which CLEC will transmit the Calling Party Number in
connection with calls exchanged over the trunk. For each twenty-
four (24) DS1 EELs or other facilities having equivalent capacity,
CLEC will have at least one (1) active DS1 LlS trunk over which
CLEC will transmit the Calling Party Number in connection with
calls exchanged over the trunk. If the Calling Party Number is not
exchanged over an Interconnection trunk, that trunk shall not be
counted towards meeting this criteria.

2.9.1.2.7 End Office Switch. Each circuit to be provided to each End
User Customer will be served by an End Office Switch capable of
Switching local voice traffic. CLEC must certify that the Switching
equipment is either registered in the LERG as a Class 5 Switch or that it
can switch local voice traffic.

2.9.1.3 CLEC must provide certification and the to Qwest through a
certification letter, or other mutually agreed upon communication, that each
individual high capacity loop in combination, or Commingled, with a Qwest-
provided high capacity transport facility or service, meets the Service Eligibility
Criteria set forth above before Qwest will provision or convert the high capacity
facility in combination or Commingled.

2.9.1.4 CLEC's high capacity combination or Commingled facility Service
Eligibility shall remain valid only so long as CLEC continues to meet the Service
Eligibility Criteria set forth above. If CLEC's Service Eligibility on a given high
capacity combination or Commingled facility is no longer valid, CLEC must
submit a service order converting the facility to the appropriate Private
Line/Special Access service within thirty (30) Days.

2.9.1.5 Service Eligibility Audits. In order to conf irm reasonable
compliance with these requirements, Qwest may perform Service Eligibility
Audits of CLEC's records. Service Eligibility Audits shall be performed in
accordance with the following guidelines:

2.9.1.5.1 Qwest may, upon thirty (30) Days written notice to CLEC
that has purchased high capacity combination and Commingled facilities,
conduct a Service Eligibility Audit to ascertain whether those high
capacity facilities were eligible for UNE treatment at the time of
Provisioning or conversion and on an ongoing basis thereafter.

2.9.1.5.2 CLEC shall make reasonable efforts to cooperate with any
Service Eligibility Audit by Qwest and shall maintain and provide Qwest
with relevant records (e.g., network and circuit configuration data, local
telephone numbers) which demonstrate that CLEC's high capacity
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combination and Commingled facilities meet the Service. Eligibility
Criteria.

28.1.5.3 An independent auditor hired and paid for by Qwest shall
perform any Service Eligibility Audits, provided, however, that if a Service
Eligibility Audit reveals that CLEC's high capacity combination and
Commingled facility circuit(s) do not meet or have not met the Service
Eligibility Criteria., then CLEC shall reimburse Qwest for the cost of the
audit. To the extent the independent auditor's report concludes that
CLEC complied in all material respects with the Service Eligibility Criteria,
Qwest shall reimburse CLEC for its costs associated with the Service
Eligibility Audit.

2.9.1.5.4 An independent auditor must perform its evaluation in
accordance with the standards established by the American Institute for
Certified Public Accountants (AICPA) and during normal business hours,
unless there is a mutual agreement otherwise.

2.9.1.5.5 Qwest shall not exercise its Service Eligibility Audit rights
with respect to CLEC (excluding Affiliates), more than once in any
calendar year, unless an audit finds non-compliance. If a Service
Eligibility Audit does find non-compliance, Qwest shall not exercise its
Service Eligibility Audit rights for sixty (60) Days following that audit, and if
any subsequent Service Eligibility Audit does not find non-compliance,
then Qwest shall not exercise its Service Eligibility Audit rights for the
remainder of the calendar year.

2.9.1.5.6 At the same time that Qwest provides notice of a Service
Eligibility Audit to CLEC under this paragraph, Qwest shall send a copy of
the notice to the Federal Communications Commission.

2.9.1.5.7 Service Eligibility Audits conducted by Qwest for the
purpose of determining compliance with Service Eligibility Criteria shall
not effect or in any way limit any audit or Dispute Resolution rights that
Qwest may have pursuant to other provisions of this Agreement.

2.9.1.5.8 Qwest shall not use any other audit rights it may have
under this Agreement to audit for compliance with the Service Eligibility
Criteria of this Section. Qwest shall not require a Service Eligibility Audit
as a prior prerequisite to Provisioning combination and Commingled
facilities.

28.1.5.9 CLEC shall maintain appropriate records to support its
Service Eligibility Criteria. However, CLEC has no obligation to keep any
records that it does not keep in the ordinary course of its business.

2.9.1.5.10 If a Service Eligibility Audit demonstrates that a high
capacity combination and Commingled facilities do not meet the Service
Eligibility Criteria above, the CLEC must convert all non-compliant circuits

4-14-06-TRO and TRRO Amendment/COMPANY/STATE
Amendment to CDS-000000-0000 15



9

ATTACHMENT .1

to Private Line/Special Access circuits and CLEC must true-up any
difference in payments within thirty (30) days.

3.0 Unbundled Loop

3.1 Unbundled Loops are available pursuant to CLEC's Agreement and the following terms
and conditions.

3.1.1 DS1 UnbundledLoops. Subject to the cap described in Section 3.1.1.1,
Qwest shall provide CLEC with non-discriminatory access to a DS1 loop on an
unbundled basis to any building not served by a Wire Center with at least 60,000
Business Lines and at least four (4) Fiber-based Collocators. Once a Wire Center
exceeds both of these thresholds, no future DS1 loop unbundling will be required in that
Wire Center.

3.1.1.1 Cap on Unbundled DS1 Loop Circuits. CLEC may obtain a
maximum of ten (10) unbundled DS1 Loops to any single building in which DS1
Loops are available as Unbundled Loops.

3.1.1.2 Transition period for DS1 loop circuits. For a twelve (12)
month period beginning on the effective date of the Triennial Review Remand
Order, any DS1 loop UNEs that a CLEC leases from Qwest as of that date, but
which Qwest is not obligated to unbundle pursuant to Sections 3.1.1 or 3.1.1.1,
shall be available for lease from Qwest at a rate equal to the higher of (1) 115%
of the rate the requesting carrier paid for the loop element on June 15, 2004, or
(2) 115% of the rate the state commission has established or establishes, if any,
between June 16, 2004, and the effective date of the Triennial Review Remand
Order, for that Loop element. Where Qwest is not required to provide unbundled
DS1 loops pursuant to Sections 3.1.1 or 3.1.1.1, CLEC may not obtain new DS1
loops as unbundled network elements. Qwest and CLEC will work together to
identify those circuits impacted in Non-Impaired Wire Centers.

3.1.1.3 Billing. The 15% transitional rate increment will be applied to
CLECs bill as a manual adjustment on the following bill cycle. The first bill
adjustment will be applied to each account based on the Billing Telephone
Number (BTN) and/or Circuit (CKT) per Billing Account Number (BAN) with an
effective bill date of March 11, 2005 on the first or second bill cycle following the
contract execution date.

3.1.2 DS3Unbundle.dLoops. Subject to the cap described in Section 3.1.2.1,
Qwest shall provide CLEC with non-discriminatory access to a DS3 loop on an
unbundled basis to any building not sewed by a Wire Center with at least 38,000
Business Lines and at least four (4) Fiber-based Collocators. If a Wire Center exceeds
both of these thresholds, no future DS3 Loop unbundling is required in that Wire Center.

3.1.2.1 Cap on Unbundled DS3 Loop Circuits. CLEC may obtain a
maximum of a single unbundled DS3 Loop to any single building in which DS3
Loops are available as unbundled loops.
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3.1.2.2 Transition period for DS3 loop circuits. For a twelve (12)
month period beginning on the effective date of the Triennial Review Remand
Order, any DS3 loop UNEs that a CLEC leases from Qwest as of that date, but
which Qwest is not obligated to unbundle pursuant to Sections 3.1.2 or 3.1.2.1,
shall be available for lease from Qwest at a rate equal to the higher of (1) 115%
of the rate the requesting carrier paid for the loop element on June 15, 2004, or
(2) 115% of the rate the state commission has established or establishes, if any,
between June 16, 2004, and the effective date of the Triennial Review Remand
Order, for that loop element. Where Qwest is not required to provide unbundled
DS3 loops pursuant to Sections 3.1.2 or 3.1 .2.1, CLEC may not obtain new DS3
loops as unbundled network elements. Qwest and CLEC will work together to
identify those circuits impacted in Non-Impaired Wire Centers.

3.1.2.3 Billing. The 15% transitional rate increment will be applied to
CLECs bill as a manual adjustment on the following bill cycle. The first bill
adjustment will be applied to each account based on the BTN and/or CKT per
BAN within effective bill date of March 11, 2005 on the first or second bill cycle
following the contract execution date.

3.1.3 Non-Impaired Services - DS1 and DS3 Loops

3.1.3.1 Use after March 10, 2006. For any non-impaired DS1 or DS3
loop leased by CLEC from Qwest after March 10, 2006, CLEC is subject to back
billing to the later of March 11, 2006 or the installation date of the loop for the
difference between the rate for the UNE and the rate of Qwest's month-to-month
alternative service arrangement in Qwest's Special Access Tariff until CLEC
transitions the UNE to an alternative service arrangement or disconnects the
UNE.

3.1.3.2 Failure To Convert Non-Impaired Services - DS1 and DS3
Loops. Absent CLEC Transition of DS1 and DS3 Loops within ninety (90) Days
after the execution of this Amendment, Qwest will convert facilities to month to
month service arrangements in Qwest's Special Access Tariff. CLEC is subject
to back billing for the difference between the rates for the UNEs and rates for the
Qwest alternative service arrangements to March 11, 2006. CLEC is also
responsible for all non-recurring charges associated with such conversions.

3.1.4 Qwest shall make available to CLEC a list of those Non-Impaired Wire Centers
that satisfy the above criteria and update that list as additional Wire Centers meet these
criteria.

3.1.5 Dark Fiber Loops Including Fiber Sub-loop. Qwest s .not required to provide
CLEC with access to a Dark Fiber Loop on an unbundled basis except for UDF-MTE
Subloop below. Dark fiber is fiber within an existing fiber optic cable that has not yet
been activated through optronics to render it capable of carrying communications
services.

3.1.5.1 Transition period for Dark Fiber Loop circuits. For an
18-month period beginning on the effective date of the Triennial Review Remand
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Order, any Dark Fiber Loop UNEs that a CLEC leases from Qwest as of that date
shall be available for lease from Qwest at a rate equal to the higher of (1) 115%
of the rate the requesting carrier paid for the loop element on June 15, 2004, or
(2) 115% of the rate the state commission has established or establishes, if any,
between June 16, 2004, and the effective date of the Triennial Review Remand
Order, for that Loop element. CLEC may not obtain new Dark Fiber Loops as
Unbundled Network Elements. Qwest and CLEC will work together to identify
those circuits impacted.

3.1.5.2 Failure To Convert Non-Impaired Network Elements - Dark
Fiber Loops including Fiber Sub-loop. Absent CLEC transition of Dark Fiber
Loops as of September 10, 2006, Qwest will, or maintains the right to, begin the
disconnection process of CLEC Dark Fiber Loops.

3.1.5.3 UDF MTE Subloop begins at or near an MTE to provide access to
MTE premises wiring.

3.1.5.3.1 Access to Dark Fiber MTE Subloops at or near an MTE
Terminal within a non-Qwest owned MTE is done through an MTE-POI.
Collocation is not required to access Subloops used to access the
network infrastructure within an MTE, unless CLEC requires the
placement of equipment in a Qwest Premises. The termination and
placement of CLEC fiber facilities at an MTE is solely the responsibly of
CLEC. CLEC is responsible for all negotiations with the End User
Customer and or premises owner for such placement of CLEC facilities.

3.1.5.3.2 Termination at an MTE. CLEC shall access the UDF MTE
Subloop on the MTE premises at a technically feasible point if possible.
If access is not technically feasible on the MTE premises, then CLEC
may request access to UDF MTE Subloop at a technically feasible point
near the MTE premises. Qwest will prepare and submit to CLEC a
quote along with the original Field Verification Quote Preparation form
(FVQP) within the interval set forth in Exhibit c. Quotes are on an
individual Case Basis (ICE) and will include costs and an interval in
accordance within the interval set forth in the Agreement.

3.1 .5.3.3 A complex III is used to determine if a UDF MTE Subloop
is available to gain access to network infrastructure within an MTE.
Quotes are on an Individual Case Basis (ICE) and may include costs in
addition to any installation charges specified in Exhibit A. of your
Agreement.

3.1.6 FTTH and FTTC Loops. For purposes of this Section, a Fiber-to-the-Home
(F`lll'H) loop is a local Loop consisting entirely of fiber optic cable, whether dark or lit,
and sewing an End User Customer's Premises, or, in the case of predominantly
residential multiple dwelling units (MDUs), a fiber optic cable, whether dark or lit, that
extends to the MDU's minimum point of entry (MPOE). For purposes of this Section, a
Fiber-to-the-Curb (FTTC) loop is a local loop consisting of fiber optic cable connecting to
a copper distribution plant loop that is not more than 500 feet from the End User
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Customer's Premises or, in the case of predominantly residential MDU, not more than
500 feet from the MDU's MPOE. The fiber optic cable in a F'lTC must connect to a
copper distribution plant loop at a serving area interface from which every other copper
distribution subloop also is not more than 500 feet from the respective End User
Customer's Premises.

3.1.6.1 FTTHIFTTC New Builds. Qwest shall have no obligation to
provide access to an FTTHIFTTC loop as an Unbundled Network Element in any
situation where Qwest deploys such a loop to an End User Customer's Premises
that had not previously been served by any loop facility prior to October 2, 2003.

3.1.6.2 FTTHIFTTC Overbuilds. Qwest shall have no obligation to
provide access to an FTTH/FTl'C loop as an Unbundled Network Element in any
situation where Qwest deploys such a loop parallel to, or in replacement of, an
existing copper loop facility. Notwithstanding the foregoing, where Qwest
deploys a FTllH/FTVC loop parallel to, or in replacement of, an existing copper
loop facility:

3.1.6.2.1 Qwest shall: (i) leave the existing copper loop connected
to the End User Customer's Premises after deploying the FTTH/F'l'TC
loop to such Premises, and (ii) upon request provide access to such
copper loop as an Unbundled Network Element. Notwithstanding the
foregoing, Qwest shall not be required to incur any expense to ensure
that any such existing copper loop remains capable of transmitting signals
prior to receiving a request from CLEC for access, as set forth above, in
which case Qwest shall restore such copper loop to serviceable condition
on an Individual Case Basis. Any such restoration shall not be subject to
Performance Indicator Definition or other performance service
measurement Or intervals. Qwest's obligations under this subsection
3.1.6.2.1 shall terminate when Qwest retires such copper Loop in
accordance with the provisions of Section 3.1 .6.3 below.

3.1.6.2.2 In the event Qwest, in accordance with the provisions of
Section 3.1.6.3 below, retires the existing copper loop connected to the
End User Customer's Premises, Qwest shall provide access, as an
Unbundled Network Element, over the FTTH/FTTC loop to a 64 kbps
transmission path capable of voice grade service.

[The following Section 3.1.6.3 applies in states other than lowa.]

3.1.6.3 Retirement of Copper Loops or Copper Subloops and
Replacement with F`lTH/FTTC Loops. In the event Qwest decides to replace
any. copper loop or copper Subloop with a FTTH/FTTC Loop, Qwest will: (i)
provide notice of such planned replacement on its web site
(www.qwest.com/disclosures), (ii) provide e-mail notice of such planned
retirement to CLECs, and (iii) provide public notice of such planned replacement
to the FCC. Such notices shall bein addition to any applicable state Commission
notification that may be required. Any such notice provided to the FCC shall be
deemed approved on the ninetieth (90"') Day after the FCC's release of its public
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notice of the filing, unless an objection is filed pursuant to the FCC's rules. in
accordance with the FCC's rules: (i) a CLEC objection to a Qwest notice that it
plans to replace any copper Loop or copper subloop with a F`lTH/FllTC Loop
shall be filed with the FCC and served upon Qwest no later than the ninth (9'*')
business day following the release of the FCC's public notice of the filing and (ii)
any such objection shall be deemed denied ninety (90) Days after the date on
which the FCC releases public notice of the filing, unless the FCC rules
otherwise within that period.

[The following Section 3.1.6.3 applies in Iowa only.]

3.1.6.3 Retirement of Copper Loops or Copper Subloops and
Replacement with F`lTH/FTllC Loops. In the event Qwest decides to replace
any copper loop or copper Subloop with an FTTH/FTTC Loop, Qwest will: (i)
provide notice of such planned replacement on its web site
(wvvw.qwest.com/disclosures), ii) provide e-mail notice of  such planned
retirement to CLECs, and (iii) provide public notice of such planned replacement
to the FCC. Such notices shall be in addition to any applicable state Board
notification that may be required. Any such notice provided to the FCC shall be
deemed approved on the ninetieth (90'*') Day after the FCC's release of its public
notice of the filing, unless an objection is filed pursuant to the FCC's rules. In
accordance with the FCC's rules: (i) a CLEC objection to a Qwest notice that it
plans to replace any copper Loop or copper subloop with a FTl'H/FTTC Loop
shall be filed with the FCC and served upon Qwest no later than the ninth (9'h)
business day following the release of the FCC's public notice of the filing and (ii)
any such .objection shall be deemed denied ninety (90) Days after the date on
which the FCC releases public notice of the filing, unless the FCC rules
otherwise within that period.

3.1.6.4 Handling of embedded FTTH/FTl'C Loops. All embedded CLEC
services over . H/ C Loops in place prior to the signature on this
Amendment will be 'grandfathered' subject to re-classification upon change of
service.

3.1.7 Hybrid Loops. A "Hybrid Loop" is an Unbundled Loop composed of both fiber
optic cable, usually in the feeder plant, and copper wire or cable, usually in the
distribution plant.

3.1.7.1 Broadband Services. When CLEC seeks access to a Hybrid Loop
for the provision of broadband services, including DS1 or DS3 capacity, but not
DSL, Qwest shall provide CLEC with non-discriminatory access on an unbundled
basis to time division multiplexing features, functions, and capabilities of that
Hybrid Loop, only where impairment has been found to exist to establish a
complete transmission path between Qwest's Central Office and an End User
Customer's premises. This access shall include access to all features, functions,
and capabilities of the Hybrid Loop that are not used to transmit packetized
information.

3.1.7.2 Narrowband Services. When CLEC seeks access to a Hybrid
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Loop for the provision of Narrowband services, Qwest may either:

3.1.7.2.1 Provide non-discriminatory access, on an unbundled basis,
to an entire Hybrid Loop capable of voice-grade service (i.e., equivalent to
DSO capacity), using time division multiplexing technology, or

:8.1.7.2.2 Provide nondiscriminatory access to a spare home-run
copper loop serving that End User Customer on an unbundled basis.

3.1.8 Subloop Unbundling. An Unbundled Subloop is defined as the distribution
portion of a copper Loop or hybrid Loop comprised entirely of copper wire or copper
cable that acts as a transmission facility between any point that it is Technically Feasible
to access at terminals in Qwest's outside plant (originating outside of the Central Office),
including inside wire owned or controlled by Qwest, and terminates at the End User
Customer's premises. An accessible terminal is any point on the Loop where
technicians can access the wire within the cable without removing a splice case to reach
the wire within. Such points may include, but are not limited to, the pole, pedestal,
Network Interface Device, minimum point of entry, single point of Interconnection,
Remote Terminal, Feeder Distribution Interface (FDI), or Serving Area Interface (SAl).
CLEC shall not have access on an unbundled basis to a feeder subloop defined as
facilities extending from the Central Office to a terminal that is not at the End User
Customer's premises or multiple tenant environment (MTE). CLEC shall have access to
the feeder facilities only to the extent it is part of a complete transmission path, not a
subloop, between the Central Office and the End User Customer's premises or MTE.
This section does not address Unbundled Dark Fiber MTE Subloop which is addressed
in Section 3.1.5.3.

[The following Section 3.1.8 is applicable in Minnesota only.]

3.1.8 An Unbundled Subloop is defined as the distribution portion of a copper
Loop or hybrid Loop comprised entirely of copper wire or copper cable that acts as a
transmission facility between any point that it is Technically Feasible to access at
terminals in Qwest's outside plant (originating outside of the Central Office), including
inside wire owned or controlled by Qwest, and terminates at the End User Customer's
premises. An accessible terminal is any point on the Loop where technicians can
access the wire within the cable without removing a splice case to reach the wire within.
Such points may include, but are not limited to, the pole, pedestal, Network interface
Device, minimum point of entry, single point of Interconnection, Remote Terminal,
Feeder Distribution Interface (FDI), or Serving Area Interface (SAI). CLEC shall not
have access on an unbundled basis to a feeder subloop defined as facilities extending
from the Central Office to a terminal that is not at the End User Customer's premises or
multiple tenant environment (MTE). CLEC shall have access to the feeder facilities only
to the extent it is part of a complete transmission path, not a subloop, between the
Central Office and the End User Customer's premises or MTE. This section does not
address Unbundled Dark Fiber MTE Subloop which is addressed in Section 3.1.5.3.
Pursuant to Minnesota Exchange and Network Services Tariff - Section 2.1.1,
Minnesota is a Minimum Point of Presence state, and therefore Qwest owns intra-
building cable in limited Multi-Tenant Environments (e.g., airports, marinas, and trailer
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parks). The intra-building cable provisions of this Section 3.1.8 apply only in those
limited Multi-Tenant Environments in which Qwest owns the intra-building cable.

[The following Section 3.1.8 is applicable in North Dakota only

3.1.8 An Unbundled Subloop is defined as the distribution portion of a copper
Loop or hybrid Loop comprised entirely of copper wire or copper cable that acts as a
transmission facility between any point that it is Technically Feasible to access at
terminals in Qwest's outside plant (originating outside of the CentralOffice), including
inside wire owned or controlled by Qwest, and terminates at the End User Customer's
premises. An accessible terminal is any Cointon the Loop where technicians can
access the wire within the cable without removing a splice case to reach the wire within.
Such points may include, but are not limited to, the pole, pedestal, Network Interface
Device, minimum point of entry, single point of Interconnection, Remote Terminal,
Feeder Distribution Interface (FDI), or Serving Area Interface (SAI). CLEC shall not
have access on an unbundled basis to a feeder subloop defined as facilities extending
from the Central Office to a terminal that is not at the End User Customer's premises or
multiple tenant environment (MTE). CLEC shall have access to the feeder facilities only
to the extent it is part of a complete transmission path, not a subloop, between the
Central Office and the End User Customer's premises or MTE. This section does not
address Unbundled Dark Fiber MTE Subloop which is addressed in Section 3.1.5.3.
Due to the limited number of locations in North Dakota where Qwest owns premises
cable, campus cable or inside wiring, Qwest will provide premises cable, campus cable
or inside wiring ownership notification at each MTE terminal.

3.1.8.1 Qwest's obligation to construct a Single Point of Interface (SPOI)
is limited to those MTEs where Qwest has distribution facilities to that MTE and
owns, controls, or leases the inside wire at the MTE. In addition, Qwest shall
have an obligation to construct a SPOI only when CLEC indicates that it intends
to place an order for access to an unbundled Subloop Network Element via a
SPOI.

3.1.8.2 Access to Distribution Loops or lntrabuilding Cable Loops at an
MTE Terminal within a non-Qwest owned MTE is done through an MTE-POI.
Collocation is not required to access Subloops used to access the network
infrastructure within an MTE, unless CLEC requires the placement of equipment
in a Qwest Premises. Cross-Connect Collocation, refers to creation of a cross
connect field and does not constitute Collocation. The terms and conditions of
Collocation do not apply to Cross-Connect Collocation if required at or near an
MTE.
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3.1.8.3 Retention of Embedded Services - Feeder Subloops. A
embedded CLEC services over Feeder Subloops in place prior to the signature
on this Amendment will be "grandfathered" subject to re-classification upon any
modification to or disconnection of the service. Recurring charge rates effective
prior to the signature on this amendment will remain in place. No new requests
will be accepted for Feeder Subloop subsequent to signature on this
Amendment.

3.1.9 Line Sharing. Qwest shall not berequired to provide Line Sharing unless the
Agreement has been amended with a Qwest Commercial Line Sharing Amendment.

3.1.10 Shared Distribution Loop. Qwest shall not be required to provide Shared
Distribution Loop unless the Agreement has been amended with a Qwest Commercial
Shared Distribution Loop Amendment.

4.0 Unbundled Dedicated Interoffice Transport (UDIT)

4.0.1 Qwest is not obligated to provide CLEC with unbundled access to dedicated
transport that does not connect a pair of Qwest Wire Centers.

4.0.2 All transport services, when combined with high capacity Loops, are subject to
the Service Eligibility Criteria as outlined in Section 2.9 of this Amendment.

4.1 UDIT is available pursuant to CLEC's Agreement and the following terms and conditions.

4.1.1 DS1 UDIT. Qwest shall unbundle DS1 transport between any pair of Qwest
Wire Centers except where, through application of "Tier" classifications, as defined in
Section 1.0 of this Amendment, both Wire Centers defining the Route are Tier 1 Wire
Centers. As such, Qwest must unbundle DS1 transport if a Wire Center at either end of
a requested Route is not a Tier 1 Wire Center, or if neither is a Tier 1 Wire Center.

4.1,1.1 On Routes for which no unbundling obligation for DS3 Dedicated
Transport circuits exists but for which DS1 Dedicated Transport is available on
an unbundled basis, CLEC may obtain a maximum of ten (10) unbundled DS1
Dedicated Transport circuits."

4.1.1.2 Transition period for DS1 transport circuits. For a twelve (12)
month period beginning on the effective date of the Triennial Review Remand
Order, any DS1 dedicated transport UNE that a CLEC leases from Qwest as of
that date, but which Qwest is not obligated to unbundle pursuant to Sections
4.1.1 or 4.1.1.1, shall be available for lease from Qwest at a rate equal to the
higher of (1) 115 percent of the rate the requesting carrier paid for the dedicated
transport element on June 15, 2004, or (2) 115 percent of the rate the state
commission has established or establishes, if any, between June 16, 2004, and
the effective date of the Triennial Review Remand Order, for that dedicated
transport element. Where Qwest is not required to provide unbundled DS1
transport pursuant to Sections 4.1.1 or 4.1.1.1, CLEC may not obtain new DS1
transport as unbundled network elements. Qwest and CLEC will work together
to identify those circuits impacted between Non-impaired Wire Centers.

4-14-06-TRO and TRRO AmendmenUCOMPANY/STATE
Amendment to CDS-000000-0000 23



4 v

ATrACHMENT 1

4.1.1.3 Billing. The 15% transitional rate increment will be applied to
CLECs bill as a manual adjustment on the following bill cycle. The first bill
adjustment will be applied to each account based on the BTN and/or CKT per
BAN with an effective bill date of March 11,2005 on the first or second bill cycle
following the contract execution date.

4.1.2 DS3 UDIT - Qwest shall unbundle DS3 transport between any pair of Qwest Wire
Centers except where, through application of "Tier" classifications, as defined in Section
1.0 of this Amendment, both Wire Centers defining the Route are either Tier 1 or Tier 2
Wire Centers. As such, Qwest must unbundle DS3 transport if a Wire Center on either
end of a requested Route is a Tier 3 Wire Center.

4.1.2.1 CLEC may obtain a maximum of twelve (12) unbundled DS3
dedicated transport circuits on each Route where DS3 dedicated transport is
available on an unbundled basis.

4.1.2.2 Transition period for DS3 transport circuits. For a twelve (12)
month period beginning on the effective date of the Triennial Review Remand
Order, any DS3 dedicated transport UNE that a CLEC leases from Qwest as of
that date, but which Qwest is not obligated to unbundle pursuant to Sections
4.1.2 or 4.1.2.1, shall be available for lease from Qwest at a rate equal to the
higher of (1) 115 percent of the rate the requesting carrier paid for the dedicated
transport element on June 15, 2004, or (2) 115 percent of the rate the state
commission has established or establishes, if any, between June 16, 2004, and
the effective date of the Triennial Review Remand Order, for that dedicated
transport element. Where Qwest is not required to provide unbundled DS3
transport pursuant to Sections 4.1.2 or 4.1.2.1, CLEC may not obtain new DS3
transport as unbundled network elements. Qwest and CLEC will work together to
identify those circuits impacted between Non-lmpaired Wire Centers.

4.1.2.3 Billing. The 15% transitional rate increment will be applied to
CLECs bill as a manual adjustment on the following bill cycle. The first bill
adjustment will be applied to each account based on the BTN and/or CKT per
BAN with an effective bill date of March 11, 2005 on the first or second bill cycle
following the contract execution date.

4.1.3 Qwest shall make available to CLEC a list of those Non-Impaired Wire Centers
that satisfy the above criteria and update that list as additional Wire Centers meet these
criteria.
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4.1.4 Non-Impaired Services - DS1 and DS3 UDIT

4.1.4.1 Use after March 10, 2006. For any non-impaired DS1 or DS3
UDlT leased by CLEC from Qwest after March 10, 2006, CLEC is subject to back
billing to the later of March 11, 2006 or the installation date of the transport for
the difference between the rate for the UNE and the rate of Qwest's month-to-
month alternative service arrangement in Qwest's Special Access Tariff until
CLEC transitions the UNE to an alternative service arrangement or disconnects
the UNE.

4.1.4.2 Failure To Convert Non-Impaired Services - DS1 and DS3
UDIT. Absent CLEC transition of DS1 and DS3 Transport within ninety (90)
Days after the execution of this Amendment, Qwest will convert facilities to
month to month service arrangements in Qwest's Special Access Tariff and
CLEC is subject to back billing for the difference between the rates for the UNEs
and rates for the Qwest alternative service arrangements to March 11, 2006.
CLEC is also responsible for all non-reeurring charges associated with such
conversions.

4.1.5 Failure To Convert Non-Impaired Services - OCn UDIT. Absent CLEC
transition of OCn Transport within ninety (90) days of Execution of this Amendment,
Qwest will convert facilities to month to month service arrangements in Qwest's Special
Access Tariff and CLEC is subject to back billing for the difference between the rates for
the UNEs and rates for the Qwest alternative service arrangements to the 91 S1 day.
CLEC is also responsible for all non-recurring charges associated with such
conversions.

4.1.6 Failure To Convert Non-impaired Services - DS1 and DS3 E-UDIT and M-
UDIT. Absent CLEC transition of DS1 and DS3 E-UDIT and M-UDIT within ninety (90)
days of Execution of this Amendment, Qwest will convert facilities to month to month
service arrangements in Qwest's Special Access Tariff and CLEC is subject to back
billing for the difference between the rates for the UNEs and rates for the Qwest
alternative service arrangements to the 91 S' day. CLEC is also responsible for all non-
recurring charges associated with such conversions.

4.1.7 Unbundled Dark Fiber (UDF) IOF

4.1.7.1 Dedicated dark fiber transport shall be made available to CLEC on an
unbundled basis as set forth in the Interconnection Agreement and as set forth
below. Dark f iber transport consists of  inactivated optical interoffice
transmission facilities.

4.1 .7.1 .1 Qwest shall unbundle dark fiber transport between any pair
of Qwest Wire Centers except where, through application of "Tier"
classifications defined in Section 1.0 of this Amendment, both Wire
Centers defining the Route are either Tier 1 or Tier 2 Wire Centers. As
such, Qwest must unbundle dark fiber transport if a Wire Center on either
end of a requested Route is a Tier 3 Wire Center.

4-14-06-TRO and TRRO Amendmer1VCOMPANY/STATE
Amendment to CDS-000000-0000 25



9

ATTACHMENT 1

I

4.1.7.1.2 Transition period for dark fiber transport circuits. For
an 18-month period beginning on the effective date of the Triennial
Review Remand Order, any dark fiber dedicated transport UNE that a
CLEC leases from Qwest as of that date, but which Qwest is not
obligated to unbundle pursuant to Section 4.1.7.1.1, shall be available for
lease from Qwest at a rate equal tithe higher of (1) 115 percent of the
rate the requesting carrier paid for the dedicated transport element on
June 15, 2004, or (2) 115 percent of the rate the state commission has
established or establishes, if any, between June 16, 2004, and the
effective date of the Triennial Review Remand Order, for that dedicated
transport element. Where Qwest is not required to provide unbundled
dark fiber transport pursuant to Section 4.1.7.1.1, CLEC may not obtain
new dark fiber transport as unbundled network elements. Qwest and
CLEC will work together to identify those circuits impacted in Non-
Impaired Wire Centers.

4.1.7.1.3 Billing. The 15% transitional rate increment will be
applied to CLECS bill as a manual adjustment on the following bill cycle.
The first bill adjustment will be applied to each account based on the BTN
andlor CKT per BAN with an effective bill date of March 11, 2005 on the
first or second bill cycle following the contract execution date.

4.1.7.1.4 Qwest shall make available to CLEC a list of those Non-
Impaired Wire Centers that satisfy the above criteria and update that list
as additional Wire Centers meet these criteria.

4.1.7.1.5 Failure To Convert Non-Impaired Services - UDF-IOF.
Absent CLEC Transition of UDF, as of September 10, 2006, Qwest will,
or maintains the right to, begin the disconnection process of CLEC Dark
Fiber Facilities.

4.1.8 E-UDF and M-UDF (Meet Point Billed-UDF) Transition Language. Upon
the Execution Date of this Amendment, CLEC will not place, and Qwest will not accept,
any ASRs for Extended Unbundled Dark Fiber (E-UDF) or M-UDF (Meet Point UDF).
Qwest account representatives will work with CLECs on a plan to convert any existing E-
UDF or M-UDF to other alternative Qwest products or services, if CLEC so desires.

4.1.8.1 Transition period for dark fiber transport circuits. For an
eighteen (18) month period beginning on the effective date of the Triennial
Review Remand Order, any E-UDF and M-UDF that a CLEC leases from Qwest
as of that date, but which Qwest is not obligated to unbundle pursuant to Section
4.1.8, shall be available for lease from Qwest at a rate equal to the higher of (1)
115 percent of the rate the requesting carrier paid for *he E-UDF and M-UDF
element on June 15, 2004, or (2) 115 percent of the rate the state commission
has established or establishes, if any, between June 16, 2004, and the effective
date of the Triennial Review Remand Order, for that element. Where Qwest is
not required to provide unbundled dark fiber E-UDF and M-UDF pursuant to
Section 4.1.8, CLEC may not obtain E-UDF and M-UDF as unbundled network
elements. Qwest and CLEC will work together to identify those circuits impacted.
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4.1.8.2 Billing. The 15% transitional rate increment will be applied to
CLECs bill as a manual adjustment on the following bill cycle. The first bill
adjustment will be applied to each account based on the BTN and/or CKT per
BAN with an effective bill date of March 1~1, 2005 on the first or second bill cycle
following the contract execution date.

4.1.8.3 Failure To Convert Non-Impaired Networks Elements - E-UDF
and M-UDF. Absent CLEC Transition E-UDF and M-UDF as of September 10,
2006, Qwest will begin or maintain the right to begin, disconnect process of Dark
Fiber Facilities.

5.0

5.1

Unbundled Local Switching

Transition of Unbundled Local circuit Switching, including UNE-P Services

5.1.1 DSO Capacity (Mass Market)

5.1.1.1 Qwest is not required to provide access to local circuit Switching
on an unbundled basis to requesting telecommunications carriers for the purpose
of serving end-user customers using DSO capacity loops.

5.1.1.2 Each requesting telecommunications carrier shall migrate its
embedded base of end-user customers off of the unbundled local circuit
Switching element to an alternative arrangement within twelve (12) months of the
effective date of the Triennial Review Remand Order.

5.1.1.3 Notwithstanding Section 5.1.1.2, for a twelve (12) month period
from the effective date of the Triennial Review Remand Order, Qwest shall
provide access to local circuit Switching on an unbundled basis for a requesting
carrier to Serve its embedded base of end-user customers. The price for
unbundled local circuit Switching in combination with unbundled DSO capacity
loops and shared transport obtained pursuant to this paragraph shall be the
higher of: (A) the rate at which the requesting carrier obtained that combination
of network elements on June 15, 2004 plus one dollar, or (B) the rate the state
public utility commission establishes, if any, between June 16, 2004, and the
effective date of the Triennial Review Remand Order, for that combination of
network elements, plus one dollar. CLEC may not obtain new local Switching as
an unbundled network element. Qwest and CLEC will work together to identify
those impacted accounts.

5.1.1.4 Qwest shall provide a requesting telecommunications carrier with
nondiscriminatory access to signaling, call-related databases, and shared
transport facilities on an unbundled basis, in accordance with section 251(c)(3) of
the Act and this part, to the extent that local circuit Switching is required to be
made available pursuant to Section 5.1.1.3. These elements are defined as
follows:

54.1.4.1 Signaling networks. Signaling networks include, but are
not limited to, signaling links and signaling transfer points.
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5.1.1.4.2 Call-related databases.

(1) Call-related databases include, but are not limited to,
the calling name database, 911 database, E911 database,
line information database, toll free calling database,
advanced intelligent network databases, and downstream
number portability databases by means of physical access
at the signaling transfer point linked to the unbundled
databases.

(2) Service management systems

5.1.1.4.3 Shared transport.

5.1.1.5 Use after March 10, 2006 - For any UNE-P POTS or UNE-P Centrex 21
leased by CLEC from Qwest after March 10, 2006, CLEC is subject to back
billing to March 11, 2006 for the difference between the rate for the UNE and a
rate equal to the Qwest month-to-month resale service alternatives identified in
this Section 5.1.1.6.2. All other Mass Market UNE-P services, including UNE-P
Centrex Plus/Centron, UNE-P ISDN BRI, UNE-P PAL, UNE-P PBX leased by
CLEC from Qwest after March 10, 2006 are subject to back billing to March 11,
2006 for the difference between the rate for the UNE and a rate equal to the
Qwest month-to-month Local Exchange Resale service.

5.1.1.6 Failure to Convert Non-Impaired Networks Elements
Market Switching

Mass

5.1.1.6.1 Mass Market Unbundled Switching - Stand Alone: Absent
CLEC Transition within ninety (90) Days after the execution of this
Amendment, Qwest will disconnect any remaining services on or after this
date.

51.1.6.2 UNE-P POTS & UNE-P Centrex 21:  Absent  CLEC
Transition within ninety (90) Days after the execution of this Amendment,
Qwest will convert services to the equivalent Qwest Local Exchange
Business Measured Resale services, e.g. Class of Service (COS) LMB. In
the event Measured Services are unavailable, services will be converted
to the equivalent Qwest Local Exchange Business Resale services, e.g.
COS 1 FB. CLEC is subject to back billing for the difference between the
rates for the UNE-P and rates for the Qwest Resale Service to March 11,
2006. CLEC is also responsible for all non-recurring charges associated
with such conversions.

5.1.1.6.3 All other Mass Market UNE-P services, including UNE-P
Centrex Plus/Centron, UNE-P ISDN BRI, UNE-P PAL, UNE-P PBX:
Absent CLEC Transition within ninety (90) Days after the execution of this
Amendment, Qwest will convert services to the equivalent Qwest Local
Exchange Resale services. CLEC is subject to back billing for the
difference between the rates for the UNEs and rates for the Qwest

al
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alternative service arrangements to March 11, 2006. CLEC is also
responsible for all non-recurring charges associated with such
conversions.

5.1.1.6.4 Any UNE-P services with Line Splitting: Absent CLEC
Transition within ninety (90) Days after the execution of this Amendment,
Qwest will convert services as described above. Line Splitting will be
removed from any UNE-P services with Line Splitting.

5.1.2 Enterprise Switching. DS1 Capacity and above (i.e., enterprise market)
Qwest is not required to provide access to local circuit Switching on an unbundled basis
to requesting telecommunications carriers for the purpose of serving end-user customers
using DS1 capacity and above loops.

5.1.2.1 Transition for DS1 Capacity Unbundled Switching; including
UNE-P - Upon the Execution Date of this Amendment, CLEC will not place, and
Qwest will not accept, LSRs for Unbundled Local Switching at the DS1 or above
capacity. Qwest account representatives will work with CLEC on a plan to
convert any existing Unbundled Local Switching at the DS1 or above capacity to
other available Qwest products or services, if CLEC so desires. CLEC will
submit complete, error-free LSRs to convert or disconnect any existing
Unbundled Local Switching at the DS1 or above capacity with Due Dates within
ninety (90) Days of the Execution Date of this Amendment.

5.1.2.2 Failure
including UNE-P.

to Convert DS1 Capacity Unbundled Switching:

5.1.2.2.1 Enterprise Unbundled Switching - Stand Alone: Absent
CLEC Transition within ninety (90) Days after the execution of this
Amendment, Qwest will disconnect any remaining services on or after
this date.

5.1.2.2.2 Enterprise Unbundled Switching purchased as a part of
UNE-P: Absent CLEC Transition pursuant to the timeline above in
5.1.2.1, Qwest will convert services to the equivalent month to month
Resale arrangements. CLEC is subject to back billing for the difference
between the rates for the UNEs and rates for the Resale arrangement
to the ninety-first (919) day. CLEC is also responsible for all non-
recurring charges associated with such conversions.

5.1.3 Signaling Networks

5.1.3.1 Trzansition for Signaling Networks - Upon the Execution Date of
this Amendment, CLEC will not place, and Qwest will not accept, ASRs for
Unbundled Signaling Network Elements. Qwest account representatives will
~work with CLEC on a plan to convert any existing Unbundled Signaling Network
Elements to other available Qwest products or services. CLEC will submit
complete, error-free ASRs to convert or disconnect any existing Unbundled
Signaling Network Elements with Due Dates that are within ninety (90) Days of
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the Execution Date of this Amendment.
identify those network elements.

Qwest and CLEC will work together to

5.1.3.2 Failure to Convent Non-Impaired Network Elements
Signaling Networks. Absent CLEC Transition of Signaling Networks within
ninety (90) days of the Execution Date of this Amendment, Qwest will convert
services to alternate arrangements. CLEC is subject to back billing for the
difference between the rates for the UNEs and rates for the Qwest alternative
service arrangements to the 91" day. CLEC is also responsible for all non-
recurring charges associated with such conversions.

6.0 Unbundled Network Element Combinations

6.1 Enhanced Extended Loop (EEL)

6.1.1 EEL is available pursuant to CLEC's Agreement, the relevant loop and
transport terms and conditions of this amendment and the following terms and
conditions.

6.1.1.1 The "Significant Amount of Local Exchange Traffic" eligibility
criteria for EEL is replaced by the Service Eligibility Criteria described in Section
2.9, including the collocation requirement of Section 2.9.1.2.5.

6.1.1.2 CLEC EEL certification process is replaced by the Certification
process described in Sections 2.9.1.3.

6.1.1.3 EEL Audit provisions are replaced by the Service Eligibility Audit
process described in Sections 2.9.1 .5.

6.1.1.4 Service Eligibility Criteria in Section 2.9 apply to combinations of
high capacity (DS1 and DS3) loops and interoffice transport (high capacity
EELS). This includes new UNE EELs, EEL conversions (including commingled
EEL conversions) or new commingled EELs (e.g., high capacity loops attached
to special access transport). CLEC cannot utilize combinations of Unbundled
Network Elements that include DS1 or DS3 Unbundled Loops and DS1 or DS3
unbundled dedicated interoffice transport (UDIT) to create high capacity EELs
unless CLEC certifies to Qwest that the EELs meet the Service Eligibility Criteria
in Section 2.9.

6.1.1.5 Transition for EEL - CLEC must verify that all embedded EEL
meet the new Service Eligibility Criteria. Qwest account representatives will work
with CLEC on a plan to convert any non-compliant EEL to other service
arrangements.
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6.1.1.6 Use after March 10, zoos. For any non-compliant EELs leased by
CLEC from Qwest after March 10, 2006, CLEC is subject to back billing in
accordance with the back billing terms for non-impaired DS1 and DS3 loops and
UDlT, as applicable, set forth in Sections 3.1.3.1 and 4.1.4.1.

6.1.1.7 Failure to Convert Non-Compliant EEL. Absent CLEC
Transition of non-compliant EEL within ninety (90) days of the Execution Date of
this Amendment, Qwest will convert services to alternate arrangements. CLEC
is subject to back billing for the difference between the rates for the UNEs and
rates for the Qwest alternative service arrangements to March 11, 2006. CLEC
is also responsible for all non-recurring charges associated with such
conversions.

6.2 Loop-Mux Combination (LMC)

6.2.1 Description

6.2.1.1 Loop-mux combination (LMC) is an unbundled Loop, as defined
by CLEC's Agreement as amended, (referred to in this Section as an LMC Loop)
Commingled with a private line (PLT), or with a special access (SA), Tariffed DST
or DS3 multiplexed facility with no interoffice transport. The PLT/SA multiplexed
facility is provided as either an Interconnection Tie Pair (ITS) or Expanded
Interconnection Termination (EICT) from the high side of the multiplexer to
CLEC's Collocation. The multiplexer and the Collocation must be located in the
same Qwest Wire Center.

6.2.1.2 LMC provides CLEC with the abil ity to access End User
Customers and aggregate DS1 or DSO unbundled Loops to a higher bandwidth
via a PLT/SA DS1 or DS3 multiplexer. There is no interoffice transport between
the multiplexer and CLEC's Collocation.

6.2.1 .3
provisioning.

Qwest offers the LMC Loop as a billing conversion or as new

6.2.2 Terms and conditions

6.2.2.1 An Extended Enhanced Loop (EEL) may be commingled with the
PLT/SA multiplexed facility.

6.2.2.2 LMC Loops will be provisioned where existing facilities are available.

6.2.2.3 The
Collocation.

PLT/SA Ds1 or DS3 multiplexed facility must terminate in a

6.2.2.4The multiplexed facility is subject to all terms and conditions (ordering,
provisioning, and billing) of the appropriate Tariff.

6.2.2.5 The multiplexer and the Collocation must be located in the same Qwest
Wire Center.
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6.2.2.6 A rearrangement nonrecurring charge may be assessed on some
requests for work to be performed by Qwest on an existing LMC Loop, or on
some Private Line/Special Access circuits when coupled with a Conversion as
Specified Request to convert to LMC Loop.

6.2.3 Rate Elements

6.2.3.1 The LMC Loop is the Loop connection between the End User
Customer Premises and the multiplexer in the serving Wire Center where CLEC
is Collocated. LMC Loop is available in DSO and DS1. Recurring and non-
recurring charges apply

6.2.3.2 DSO Mux Low Side Channelization. LMC DSO channel cards are
required for each DSO LMC Loop connected to a 1/0 LMC multiplexer. Channel
cards are available for analog loop start, ground start, reverse battery, and no
signaling. See channel performance for recurring charges as set forth in Exhibit
A.

6.2.3.3 Nonrecurring charges for billing conversions to LMC Loops and
Rearrangement of existing LMC Loops are set forth in Exhibit A.

6.2.4 Ordering Process

6.2.4.1 Ordering processes for LMC Loop(s) are contained in this
Agreement and in Qwest's Product Catalog (PCAT). The following is a high-level
description of the ordering process:

6.2.4.1.1 Step 1: Complete product questionnaire for LMC
Loop(s) with account team representative.

6.2.4.1.2 Step 2: Obtain billing account number (BAN)
through account team representative.

62.4.1.3 Step 3: Allow two (2) to three (3) weeks from
Qwest's receipt of a completed questionnaire for accurate loading
of LMC rates to the Qwest billing system.

6.2.4.1.4 Step 4: After account team notification, place LMC
Loop orders via an LSR.

6.2.4.2 Prior to placing an order on behalf of each End User Customer,
CLEC shall be responsible for obtaining and have in its possession a Proof of
Authorization (POA) as set forth in this Agreement.

6.2.4.3 Standard service intervals for LMC Loops are in the Service
Interval Guide (SIG) available at www.qwest.com/wholesale.

6.2.4.4 Due date intervals are established when Qwest receives a
complete and accurate LSR made through the MA or EDI interfaces or through
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facsimile. For LMC Loops, the date the LSR is received is considered the start of
the service interval if the order is received on a business Day prior to 3:00 p.m.
For LMC Loops, the service interval will begin on the next business Day for
service requests received on a non-business day or after 3:00 p.m. on a
business day. Business Days exclude Saturdays, Sundays, New Year's Day,
Memorial Day, Independence Day (4"1 of July), Labor Day, Thanksgiving Day and
Christmas Day.

6.2.5 Billing

6.2.5.1 Qwest shall provide CLEC, on a monthly basis, within seven to ten
(7 to 10) calendar Days of the last day of the most recent billing period, in an
agreed upon standard electronic billing format, billing information including (1) a
summary bill, and (2) individual End User Customer sub-account information.

6.2.6 Maintenance and Repair

6.2.6.1 Qwest will maintain facilities and equipment for LMC Loops
provided under this Agreement, Qwest will maintain the multiplexed facility
pursuant to the Tariff. CLEC or its End User Customers may not rearrange,
move, disconnect or attempt to repair Qwest facilities or equipment, other than by
connection or disconnection to any interface between Qwest and the End User
Customer, without the prior written consent of Qwest.

6.3 Commingling

6.3.1 To the extent it is Technically Feasible, CLEC may Commingle
Telecommunications Services purchased on a resale basis with an Unbundled Network
Element or combination of Unbundled Network Elements. Notwithstanding the
foregoing, the following are not available for resale Commingling:

H) Non-telecommunications services,

b) Enhanced or Information services,

c) Network Elements offered pursuant to Section 271 .

6.3.2 CLEC may Commingle UNEs and combinations of UNEs with wholesale services
and facilities (e.g., Switched and Special Access Services offered pursuant to Tariff) and
request Qwest to perform the necessary functions to provision such Commingling.
CLEC will be required to provide the CFA (Connecting Facility Assignment) of CLEC's
network demarcation (e.g., Collocation or multiplexing facilities) for each UNE, UNE
Combination, or wholesale service when requesting Qwest to perform the Commingling
of such services. Qwest shall not deny access to a UNE on the grounds that the UNE or
UNE Combination shares part of Qwest's network with Access Services.

6.3.3 When a UNE and service are commingled, the service interval for each facility
being commingled will apply only as long as a unique provisioning process is not
required for the UNE or service due to the commingling. Performance measurements
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and\or remedies are not applicable to the total commingled arrangement but do apply to
each facility or service ordered within the commingled arrangement. Work performed by
Qwest to provide Commingled services that are not subject to standard provisioning
intervals will not be subject to performance measures and remedies, if any, contained in
this Agreement or elsewhere, by virtue of that service's inclusion in a requested
Commingled service arrangement. Provisioning intervals applicable to services included
within a requested Commingled service arrangement will not begin to run until CLEC
provides a complete and accurate service request, necessary CFAs to Qwest, and
Qwest completes work required to perform the Commingling that is in addition to work
required to provision the service as a stand-alone facility or service.

6.3.4 Qwest will not combine or Commingle services or Network Elements that are
offered by Qwest pursuant to Section 271 of the Communications Act of 1934, as
amended, with Unbundled Network Elements or combinations of Unbundled Network
Elements.

6.3.5 Services are available for Commingling only in the manner in which they are
provided in Qwest's applicable product Tariffs, catalogs, price l is ts,  or other
Telecommunications Services offerings.

6.3.6 Entrance Facilities and mid-span meet SPOI obtained pursuant to the Local
interconnection section of the Agreement are not available for Commingling.

6.3.7 CLEC may request Qwest to commingle DS1 or DSO analog voice grade
unbundled Loops with DS3 or DS1 multiplexed facilities ordered by CLEC from Qwest's
special access or private line Tariffs. Terms and conditions for this Commingled
arrangement are provided in Section 6.2 of this Amendment.

7.0 Ratcheting

7.1 To the extent that CLEC requests Qwest to commingle a UNE or a UNE Combination
with one or more facilities or services that CLEC has obtained at wholesale from Qwest
pursuant to a method other than unbundling under Section 251(c)(3) of the Act, Qwest Will not
be required to bill that wholesale circuit at multiple rates, otherwise known as ratcheting. Such
commingling will not affect the prices of UNEs or UNE Combinations involved.

7.2 To the extent a multiplexed facility is included in a Commingled circuit then: (1) the
multiplexed facility will be ordered and billed at the UNE rate if and only if all circuits entering the
multiplexer are UNEs and (2) in all other situations the multiplexed facility will be ordered and
billed pursuant to the appropriate Tariff.

8.0 Routine Network Modifications
x

8.1 Qwest shall make all routine network modifications to unbundled loop and transport
facilities used by CLEC where the requested loop or transport facility has already been
constructed. Qwest shall perform these routine network modifications to unbundled loop or
transport facilities in a nondiscriminatory fashion, without regard to whether the loop or transport
facility being accessed was constructed on behalf, or in accordance with the specifications, of
any carrier.

I
/
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8.2 A routine network modification is an activity that Qwest regularly undertakes for its own
customers. Routine network modifications include, but are not limited to, rearranging or splicing
of cable, adding an equipment case, adding a doubler or repeater, adding a smart jack,
installing a repeater shelf, adding a line card, deploying a new multiplexer or reconfiguring an
existing multiplexer, and attaching electronic and other equipment that Qwest ordinarily attaches
to a DS1 loop to activate such loop for its own customer. They also include activities needed to
enable CLEC to light a dark fiber transport facility. Routine network modifications may entail
activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and
installing equipment casings. Routine network modifications do not include the installation of
new aerial or buried cable for CLEC.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

1
I

1

) No. CV 06-1030-PPD{-ROS

P la intiff, ORDER

1

2

3

4

5

6

7

8

9 Qwe st Corpora tion,

10

11 v.

12

13

14

15

16

17 This  case  involves  wha t is  now an inte rpre ta tion of the  Te lecommunica tions  Act of

18 1996 adopted by a  Maj rarity of the  courts that have considered it.

19 Section251 of the Telecommunications Act of 1996 defines the interconnection duties

20 of te le com m unica tions  ca rrie rs . Un d e r th a t s e c tio n ,  e v e ry

21 te le communica tions  ca rrie r ha s  the  duty "to inte rconne ct dire ctly or indire ctly with the

22 facilitie s  and equipment of othe r te lecommunica tions  ca rrie rs ." S ection 25l(c) s ta te s  tha t

23 incum be nt loca l e xcha nge  ca rrie rs  (lLECs )',  m us t ne gotia te  in  good fa ith  with  a ny

24 competitive  local exchange carrier (CLEC) the  particular terms and conditions of agreement

25

26

27

28

Arizona Corporation Commission, et al.,

Defendants. >
)
)

Qwest is  an incumbent and Coved is a  competitive  loca l exchange  carrie r.
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l to fulfill the  duties listed in paragraphs (1) through (5) of subsection (b).2 Further, a ll ILE Cs

2 must provide  for inte rconnection with any reques ting CLEC's , he re  Covad's , ne twork and

3 provide  to a ll re que s ting CLECs  nondis crimina tory a cce s s  to ne twork e le me nts  on a n

. by imposing

4 unbundled basis.

5 Section 252 of the Act provides the procedures for negotiation, arbitration, and

6 approval of interconnection agreements. If the ILEC and the CLEC can reach a voluntary

7 negotiated agreement, such agreement may be entered into without regard to the

8 requirements of subsections (b) and (c) of section 251. If no voluntary agreement has been

9 reached 135 to 160 days after the CLEC's request for interconnection, the CLEC may

10 petition the appropriate state commission, in this case, the Arizona Corporation Commission

11 (ACC), for compulsory arbitration, in which the parties must participate.3 Regardless, all

12 interconnection agreements must be submitted to the ACC for approval. 47 U.S.C. §

13 252(e)(1). Under §252 (b)(4), the ACC must limit its consideration of the petition to the

14 issues set forth in the petition and the response from the ILEC. Further, the State

15 commission shall resolve each issue set forth in the petition and the response ..

16 appropriate conditions as required to

17

18

19

20

21

22

23

24

25

26

27

28

2 The five duties listed in subsection (b) are: (1) Resale - The duty not to prohibit, and
not to impose unreasonable or discriminatory conditions or limitations on, the resale of its
telecommunications services, (2) Number portability - The duty to provide, to the extent
technically feasible, number portability in accordance with requirements prescribed by the
CommisSion; (3) Dialing parity - The duty to provide dialing parity to competing providers
of telephone exchange service and telephone toll service, and the duty to permit all such
providers to have nondiscriminatory access to telephone numbers, operator services,
directory assistance, and directory listing, with no unreasonable dialing delays, (4) AcCess
to rights-of-way - The duty to afford access to the poles, ducts, conduits, and rights-of-way
of such carrier to competing providers of telecommunications services on rates, terms, and
conditions that are consistent with section 224 of this title, and (5) Reciprocal compensation -
The duty to establish reciprocal compensation arrangements for the transport and termination
of telecommunications. `

3 The ACC is required to conclude the resolution of any unresolved issues not later
than 9 months after the date on which the ILEC received the request for interconnection. 47
U.S.C. § 2512

Case 2:06-cv-01030-ROS
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1

2

3

4

5

6

(1) e ns ure  tha t s uch re s olution a nd conditions  me e t the
re quire me nts  of s e c tion 251 of th is  title ,  inc luding the
regulations  prescribed by the Commission pursuant to section
251 of this  title ;

(2) establish any rates for interconnection, services, or network
elements according to subsection (d) of this section, and

(3) provide a schedule for implementation of the terms and
conditions by the parties to the agreement.

Section 271 of the Telecommunications Act of 1996 states that no Bell operating

companies (Bocs)4 may provide interLATA5 services except as provided in that section.

Section 271 states that a BOC may provide interLATA services only after an application is

filed with and approved by the Federal Communications Commission (FCC). Section

27l(d)(2)(B) provides that before a determination is made with respect to a BOC's

7

8

9

10

11

12

13

14

15

16

17

18

application, the FCC must consult with the appropriate s tate commission, in this  case the

ACC, in order to "verify the compliance of the [BOC] with the requirements  of subsection

(c) of this  section. Section 271(c) lis ts  the requirements  for providing interLATA services  .

The firs t requirement under section 271(c) is  that all BOCs must have either:

(A) entered into one or more binding agreements  that have
been approved under section 252 o this  title  specifying
the terms and conditions under which the Bell operating
company is  providing access  and interconnection to its
ne twork fa cilitie s  for the  ne twork fa cilitie s  of one  or
more  una ffilia ted com ea ting provide rs  of te lephone
exchange sen/ice to residential and business subscribers ,
or

(B) not e n te re d  in to  one  or more  b ind ing  a gre e me nts  if no
CLEC ha s  re que s te d a cce s s  a nd inte rconne ction be fore
th e  d a te  wh ic h  is  3  m o n th s  b e fo re  th e  d a te  th e  BOC
ma ke s  its  a pplica tion  for in te rLATA, a nd a  s ta te me nt of
th e  te rm s  a n d  c o n d itio n s  th a t th e  c o m p a n y g e n e ra lly
offe rs  to  p rovide  s uch  a cce s s  a nd  in te rconne c tion  ha s

that Qwest is  a BOC.

4

19

20

21

22

23

24

25

26

27

28

a point located in a local access and transport area and a point located outside such area."
Effectively, this  means  long-dis tance calls .

5
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been approved or permitted to take effect by the state
commission under section 252(f) of this title .

The  se cond re quire me nt unde r s e ction 271(c) is  tha t a cce s s  or inte rconne ction

provided or generally offered by the  BOC to other te lecommunications carriers must comply

with a  checklis t.6

After consultation with Me ACC, the FCC must then issue a written determination

within 90 days after receiving the application approving or denying the BOC's request to

provide interLATA services. 47 U.S.C. 271(d)(3). After approval, under section 27 i (d)(6),

if the FCC determines that a BOC has ceased to meet any of the interLATA requirements,

it may issue an order requiring the BOC to correct the deficiency, suspend or revoke the

approval, or impose penalties on the BOC.

Defendant Coved, as a CLEC, pursuant to sections 251 and 252 of the

Telecommunications Act requested interconnection with Qwest, as a ILEC. After failing to

reach an agreement, the parties underwent compulsory arbitration with the ACC. On

February 2, 2006, the ACC issued an Arbitration Order which resolved the disputed issues

between the parties regarding their ICA. The parties agree that the only issue of relevance

at this point is issue #2: "May Section 271 Elements and Unbundled Elements Under State

Law be Included in the Interconnection Agreement?"

In its  orde r, the  ACC include d provis ions  in the  ICA tha t de fine d Qwe s t's

interconnection and access obligations under Section 271 . The ACC found that since section

252(e) requires that "[a]ny 'interconnection agreement adopted by negotiation or arbitration

shall be submitted for approval to the [ACC]," it had the authority to monitor and enforce

Qwest's  obliga tions  under Section 271 and impose  Section 27l(c)(2) inte rconnection

1

2

3

4

5

6

7

8

9

10

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The checklist lists 14 requirements, including interconnection in accordance
with sections 25l(c)(2) and 252(d)(l), nondiscriminatory access to network elements in
accordance with sections 251 (c)(3) and 252(d)(1 ), and reciprocal compensation arrangements
in accordance with section 252(d)(2). 47 U.S.C. § 27l(c)(2)(B),

6

(ass 2:06-cv-01030-ROS
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1 re quire me nts  into the  a rbitra te d ICA. The  ACC a ls o found tha t it ha d a uthority unde r

2 Arizona  law to impose  unbundling requirements  even though they had been e limina ted by

3 the  FCC under Section 251 and by the  D.C. Circuit in U.S . Telecom Ass 'n v. FCC, 359 F.3d

4 554 (D.C. Cir. 2004>.1 Fina lly, the  ACC found tha t the  tota l e lement long-run incrementa l

5 cost (TELRIC) pricing methods for unbundled ne twork e lements  (UNEs) tha t was in e ffect

6 whe n the  FCC a pprove d Qwe s t's  e ntry into the  Arizona  inte rLATA ma rke t would re ma in

7 in e ffect.

91I
!

1

5

I. Standard of Review

An UNE  is  de fine d  a s  a  fa c ility o r e qu ipm e n t u s e d  in  the  p rov is ion  o f a
telecommunications service that must be given a separate price for equipment and supporting
services. Such te rm a lso includes fea r res , functions, and capabilities  tha t a re  provided by
means  of such facility or equipment, including subscribe r numbers , da tabase s , s igna ling
sys tems, and informa tion sufficient for billing and colle ction or used in the  transmiss ion,

AT & T Corp.
v .  Iowa  Utilitie s  Bd., 525 U.S . 366, 394 (U.S . 1999) (s ta ting tha t FCC's  de finition of
unbundled matches the  FCC's  inte rpre ta tion of the  word).

8 Qwest argues the three rulings made by the ACC are incorrect and must be

9 overturned. First, it is argued that the Telecommunications Act does not give the ACC any

10 decision making or enforcement authority relating to Section 271 obligations. Second,

11 Qwest argues that the ACC has no authority to require unbundling under Arizona law that

12 the FCC has explicitly rejected. Finally, Qwest argues that the Arbitration Order improperly

13 applies TELRIC prices to Section 271 elements because the TELRIC pricing standard only

14 applies to UNEs dirt ILE Cs provide under Section251(c)(3). The ACC and Coved disagree,

15 and argue that the ACC was correct in its order for the reasons discussed below.

16

17

18

19

20

21

22

23

24

25

26

27

28

8 The FCC defines TELRIC as the forward-looking cost over the long run of the total
quantity of the facilities and functions that are directly attributable to, or reasonably
identifiable as incremental to, such element, calculated tddng as a given the I LEC's
provision of other elements. 47 C.F.R. §§51.503, 51.505 (1997). TELRIC pricing is based
upon the cost of operating a hypothetical network built with the most efficient technology
available. AT & T Corp. v, Iowa Utilities Ba., 525 U.S. 366, 375 (U.S.l999).

(Ase 2:06-cv-01030-ROS
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3

4

5

6

7

8

9 the  de cis ions  m a de  by due  s ta te  a ge ncy to which Congre s s  ha s  com m itte d prim a ry

11

14 II . Th e  ACC's  Ro le  Un d er S ec tio n  271

16
9

*

1

ca s e  in which a  S ta te commiss ion ma ke s  a  de te rmina tion unde r this  se ction, a ny pa rty

aggrieved by such determination may bring an action in an appropria te  Federal district court

to de termine  whether the  agreement or sta tement meets the  requirements of section 251 of

U.S . West Communica tions. Inc. v. Jennings, 46 F.S upp.2d 1004, 1008-09 (D.Ariz. 1999),

reversed impart on other grounds , 304 F.3d 950 (9th Cir. 2002). with regard to the s tandard

of review, this  court does not sit as a  surrogate  public utilities commission to second-guess

10 responsibility for implementing the  Act in Arizona , Ld- Ra the r, this  court's  principa l ta sk is

to  de te rm ine  whe the r the  ACC prope rly in te rpre te d the  Act a nd a ny im ple m e nting .

12 regula tions , which is  a  question of fede ra l law tha t is  reviewed de  novo. E ,  In  a ll o the r

13 respects , review will be  under the  a rbitra ry and capricious s tandard. Ld.

15

17 The  ACC a rgue s  tha t the  is s ue s  tha t Q we s t p re s e n ts  a re  no t ripe  for
a djudica tion. In e ffe ct, the  ACC cla ims  tha t until it a ctua lly orde rs  tha t Qwe st provide  to

18 Cova d a  spe cific S e ction 271 ne twork e le me nt a t a  spe cific ra te  on a  non-inte rim ba s is ,
Qwest's  cha llenge  to the  ACC's  S ection 271 authority is  not ripe . To de te rmine  ripeness ,

19 the  Com must eva lua te  (1) whe ther the  issues a re  tit for judicia l decis ion, and (2) whe ther
the  parties  will suffe r hardship if the  Court declines to consider the  issues. City of Auburn
v. Qwest Corp., 260 F.3d 1160, 1171 (9th Cir. 2001). If a  controve rsy is  "e ssentia lly lega l
in na ture ," W. Oil & Gas Ass 'n v. S onoma  County, 905 F.2d 1287, 1291 (9th Cir.1990), it
is  fit for judic ia l de c is ion. This  is  the  ca s e  whe n no "furthe r fa c tua l a m plifica tion is
necessary." City of Auburn v. Qwe st Corp., 260 F.3d a tl172. He re , Qwe s t is  cha lle nging
the  ACC's  de te rmina tion tha t it can enforce  and monitor Qwest's  Section 271 compliance ,
a rguing tha t the  ACC cannot do so under federa l law, which is  pure ly lega l in na ture . Thus,
Qwest's  cla ims a re  tit for judicia l decis ion.

Further, Qwest will suffer hardship if the  Court declines to consider the  issues. Qwest
need not wa it until the  ACC finds tha t a  specific e lement in required under Section 271, it
is  e nough tha t the  ACC ha s  found tha t it ca n e nforce  S e ction 271. See L41 Furthe r, the
ACC's  orde r tha t TELRIC ra te s  apply on an inte rim basis  is  not imagina ry or specula tive .
This  is  an immedia te  ha rm suffe red by Qwest, and is  ripe  for review. Ld.

20

21

22

2.3

24

25

26

27

28

1

l.
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I

1 Qwest a rgues tha t the  Telecommunica tions Act does not give  the  ACC the  authority

2 to ensure  compliance  with the  S ection 271 checklis t requirements . Qwest ma inta ins  tha t

3 because  the re  is  an absence  of specific language  in the  Act which authorize s  the  ACC to

4 perform such a  function, it is  forbidden as  preempted by federa l law. Qwest mainta ins tha t

5 the  only role  tha t the  ACC is authorized to perform under Section 27 l .is  to consult with the

6 FCC before  the  FCC makes a  final determination regarding a  BOC ' s interLATA application.

7 Further, Qwest argues the  Act does not contemplate  that the  ACC could impose Section 271

8 requirements into ICes tha t the  ACC arbitra tes under Section 252. Fina lly, Qwest contends

9 that the  only requirements tha t the  ACC may impose  into the  ICes are  those  in Section 25 l

10 rega rding inte rconnection. See

l 1 resolve  open issues by imposing conditions tha t meet the  requirements of Section 25 l )

i n The  ACC and Covad respond by a rguing tha t under the  Act, the  ACC plays a  major

13 role  in imple me nting S e ction 271, spe cifica lly through the  S e ction 252 ICA a rbitra tion

14 process. They cla im tha t since  the  FCC only has a  limited 90 days to grant or deny Section

15 271 a pplica tions , which a re  e xtre me ly comple x, the  FCC ha s  pla ce d re lia nce  on s ta te

16 commiss ions  to deve lop factua l records  which the  FCC uses  to make  its  de te rmina tions .

17 The s e  fa c tua l re cords  a re  p roduce d  v ia  the  S e c tion  252  ICA a rb itra tion  p roce s s .

18 Accordingly, it is  a rgued tha t the  Act contempla tes  tha t the  ACC can impose  Section 27 l

19 requirements into a rbitra ted ICes and monitor and enforce  compliance  with those  Sections

20 Furthe r, De fe nda nts  point to S e ction 252(e ) cla iming tha t the

2 1 ACC is  g ive n re vie w a nd a pprova l a uthority ove r "a ny inte rconne ction a gre e me nt."

22 (Empha s is  a dde d.) Additiona lly, S e ction 271(c)(2) is  e ntitle d "spe cific inte rconne ction

23 re quire me nts ." De fe nda nts  s ta te  tha t it is  nonse ns ica l for Qwe s t to a rgue  tha t Congre ss

24

25

26

27

28

- 7 -
Document 88 File d 07/18/2007

10 During ora l a rgument, Defendants  cited S outhwe s te rn Be ll Te le phone . LP . v.
Public Utility Commission of Texas, 467 F.3d418 (S th Cir. 2006) in support of the ir position
that state  commissions can enforce Section 271 of the Act. S outhwe s te r Be ll, howe ve r, did
not de a l with the  issue  of whe the r a  s ta te  commiss ion ca n e nforce  a nd monitor a  BOC's
S e ction 271 complia nce  unde r fe de ra l la w. In S outhwe s te rn Be ll, the  P la intiffs  ne ve r
challenged the  sta te  commissions ' authority under Federa l law, unlike  the  present case .
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1 intended for the states to arbitrate only Section 251 interconnection requirements while

2 Section 271 requirements are absent from leAs.

3 In reply, Qwest argues that while there are no Ninth Circuit cases directly on point,

4 there are several opinions from other districts the upshot of which are that state commissions

5 do not have the authority to impose Section 271 requirements into arbitrated 1CAs. See

6 DIECA Communications. Inc. v. Florida Public Service Commission, 447 F.Supp.2d 1281,

7 1286 (N.D.Fla. 2006) (stating under the plain terms of the statute, the state commission's

8 resolution of open issues and imposition of conditions must be based on § 251, the statute

9 directs the state commission to ensure that such resolution and conditions meet the

10 requirements of section 251, including the regulations prescribed by the FCC and that state

11 commissions have no authority to enforce Section 271), Southwestern Bell Telephone. L.P.

12 v. Missouri Public Service Corn'n, 461 F.Supp.2d 1055, 1069 (E.D.Mo.2006) (stating that

13 state commissions do not have the jurisdiction and authority to order § 271 unbundling

14 obligations to be included as part of an interconnection agreement arbitration pursuant to §

15 252, where the parties have not agreed to negotiate access to these facilities pursuant to §

16 251), Indiana Bell, 359 F.3d at 497 (state agency cannot "parlay" its limited role as a

17 consultant under Section 271 into an opportunity to issue an order dictating the provision of

18 local service).' I

19 The Court agrees with Qwest. The Defendants' interpretation of the Act makes no

20 textual sense. They offer an interpretation of the Act that confuses the complimentary yet

21 distinct nature of the requirements of Sections 252 and 252 and those of 271,

22 By enacting the Telecommunications Act in 1996, "Congress entered what was

23 primarily a state system of regulation of local telephone service and created a comprehensive

24

25

26

27

28

De fe nda nts  re ly on Ne w Engla nd v. Ma ine  P ublic Utilitie s  Commiss ion, 441 F.
Supp.2d 147 (D.Me. 2006), holding tha t sta te  commissions do have  the  authority under the
Act to se t ra tes for Section 271 elements. The Court declines to follow this case , finding that
the  reasoning is  unpersuasive  in light of the  ana lysis  in the  line  of cases  cited by P la intiff,
holding tha t s ta te  commissions have  no such authority.

I I

(Ase 2:06-cv-01030-ROS
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1 scheme  of te lecommunica tions  regula tion adminis te red by the  Fede ra l Communica tions

2 Commiss ion." India na  Be ll Te l. Co. v. India na  Utility Re gula tory Cornm'n, 359 F.3d 493,

3 494 (7th Cir. 2004). While  s ta te  utility commissions have  a  role  in ca rrying out the  Act, the

4 Supreme Court of the  United S ta tes has he ld tha t the  Act "unquestionably" took "regula tion

5 of loca l te le communica tions  compe tition a wa y from the  S ta te s ," a nd re quire d tha t the

6 participation of the state  commissions in the new federal regime be guided by federal-agency

7 re gula tions . AT & T Corp. v. Iowa  Utilitie s  Bd., 525 U.S. 366, 378 n. 6 (1999), Southweste rn

8 Bell Telephone. L.P . v. Missouri Public Service  Com'n, 461 F.Supp.2d 1055, 1058 (E.D.Mo .

9 2006), India na  Be ll, 359 F.3d a t 494. Re gula ting loca l te le communica tions  compe tition

10 under the  1996 Act no longer is  a  lawful or pe rmiss ible  activity for a  s ta te . Ra the r, it is  an

11 activity in which sta tes and sta te  commissions are  not entitled to engage except by express

12 leave of Congress. MCI Te lecommunica tion Corp. v. Be ll Atlantic P ennsylvania , 271 F.3d

13 491, 510 (3rd Cir, 2001).

14 Congressional intent " 'is  the  ultimate  touchstone ' ofpre-emption analysis."Cipollone

15 v. Ligge tt Group. Inc., 505 U .S . 504, 516 (1992) (quoting Ma lone  v. White  Motor Corp.,

16 435 U.S. 497, 504 (1978)). Courts find Congress' intent e ither explicit in a  sta tute 's language

17 or implicit in a  s ta tute 's  s tructure  and purpose . Ld., Gade  v. Na tiona l S olid Waste s  Mgmt.

18 Ass 'n, 505 U.S .  88 ,  98  (1992).  Whe re ,  like  in  the  Ac t,  Congre s s  ha s  not e xplic itly

19 commanded preemption, the Supreme Court has recognized two types of implied preemption.

20 Na tiona l S olid Waste s  Mgmt. Ass 'n, 505 U.S . a t 98. Firs t, the re  is  fie ld preemption, which

21 occurs when the federal law occupies a  legislative field so thoroughly "as to make reasonable

22 the inference that Congress left no room for the States to supplement it."Cipollone, 505 U.S .

23 a t516 (quoting Fidelity Fed. Sav. & Loan Ass'n v. De la  Cuesta , 458 U.S . 141, 153 (1982)),

24 Na tiona l S olid Wa ste s  Mgmt. Ass 'n, 505 U.S . a t 98. Second, the re  is  conflict preemption,

25 where  compliance  with both the  sta te  and federa l law is physica lly impossible , or where  the

26 s ta te  re gula tion "s ta nds  a s  a n obs ta cle  to the  a ccomplishme nt a nd e xe cution of the  full

27 purposes and objectives of Congress."Na tiona l S olid Waste s  Mgmt. Ass 'n, 505 U.S . a t 98

28 (quoting Hine s  v. Da vidowitz, 312 U.S . 52, 67 (194l)).

(Take 2:06-cv-01030-ROS

- 9 _
Document 88 Filed 07/18/2007 Page9 of13



I

1 Due  to conflict preemption, die  a rbitra tion orde rs  of the  ACC conflict with the  Act.

2 "For when the  question is  whether a  Federa l act overrides a  sta te  law, the  entire  scheme of

3 the  sta tute  must, of course , be  considered.... If the  purpose  of the  act cannot otherwise  be

4 accomplished-ifits operation within its chosen fie ld e lse  must be  frustra ted and its provisions

5 be  re fused the ir na tura l e ffect-the  s ta te  law must yie ld to the  regula tion of Congress within

6 the  sphere  of its  de lega ted power." Hine s  v. Da vidowitz, 312 U.S . 52, 67 (1941) (quoting

7 Savage v. Jones. 225 U.S . 501, 533 (19l2)). The  scope  of the  ACC's  role  in regula ting loca l

8 compe tition a nd the  ACC's  pa rticipa tion in 271 Applica tion proce e dings  is  me a sure d by

9 federal law and must follow the purposes and objectives of Congress. It is clear from the Act

10 tha t Section 252 provides the  ACC with the  audiority to enforce  ICes and tha t Section 271

l l contemplates merely an advisory role  for the  ACC, where  it makes recommendations to the

12 FCC rega rding Qwest's  compliance . India na  Be ll, 2003 WL 1903363 a t 10.

13 According to the  pla in te rms of the  s ta tute , the  ACC camion impose  S ection 271

14 requirements into an arbitra ted ICA under Section 252. Section 252 clearly sta tes tha t sta te

15 commissions are  to resolve  open issues by imposing conditions that meet the  requirements

16 of S e ction 251. In S e ction 252(c) ("S ta nda rds  for a rbitra tion"), the re  is  no me ntion of

17 Section 271, and aga in under Section 271, the  ACC's role  is  de fined as  only an advisor to

18 the  FCC. If a  BOC is not complying with the  checklist requirements of Section 271, it is  not

19 the  ACC's  role  to impose  such re quire me nts  in a n ICA so tha t the y ma y the re a fte r be

20 monitored by the state . Rather, Section271 (d)(6)(B) provides the sole means of enforcement

2 1 of Section 271 (c)'s  requirements - a  compla int shall be  tiled with the  FCC, which it will rule

22 on within 90 days without uninvited involvement from the  s ta te .

23

24 Unde r S e ction 251(c), ILE Cs  a re  re quire d to provide  to a ll re que s ting CLECs

25

26 251(c)(3). ILE Cs, however, do not have  to provide  a ll ne twork e lements  on an unbundled

27 basis. Rather, under Section 251(d)(2), only where  access to such network e lements as are

28 proprietary in nature and the failure to provide access to such network elements would impair

III. Th e  ACC's  Au th o rity Re ga rd ing  Unbundling

C Ase 2:06-cv~01030-ROS
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1 the  ability of the  CLEC to provide  the  se rvices  tha t it seeks  to offe r is  it necessa ry for the

2 ILEC to provide  those  e lements on a  unbundled basis . r

3 Qwest a rgues tha t Congress explicitly assigned to the  FCC the  task of "de te rmining

4 wha t ne twork e le me nts  should be  ma de  a va ila ble  to CLECs [on a  unbundle d ba s is ]," 47

5 U.S , Te lecom Ass 'n v. FCC, 359 F.3d 554,

6 568 (DC. Cir. 2004) confirmed tha t ta sk must be  pre formed by the  FCC and it cannot be

en orcement
commlsslon that--

In prescribing and enforcing regulations to implement the
uire me nts  of this  se ction, the  FCC] sha ll not pre clude  the

of a ny re gula tion ,  orde r,  or policy of a  S ta te

Thus, a  s ta te  commission may impose  the ir own unbundling requirements , but only where

s uch re quire m e nts  a re  cons is te nt with  the  re quire m e nts  of S e c tion 251 a nd do not

substantia lly prevent implementa tion of the  requirements of Section 251 and the  purposes

of the  Act. S e e  In the  Ma tte r of Re vie w of the  S e ction 251 Unbundling Obliga tions  of

Incumbent Loca l Exchange  Carrie rs , he re ina fte r TRO, 18 F.C.C.R. 16978, 17100 (August

21, 2003).

\.
4

7 delegated to state commissions.

8 However, Section 251(d)(3) explains

9

10

11
(A) establishes access and interconnection obligations of local

12 exchange carriers,

13 (B) is consistent with the requirements of this section, and

14 (c) does not substantially prevent implementation of the
15 requirements of this section and the purposes of this part.

16

17

18

19

20

21

22

23

24

25

26

27

28

Qwest states that the ACC adopted Coved' s proposed language regarding unbundling,

with the  la ngua ge  "Qwe st will continue  providing a cce ss  to ce rta in ne twork e le me nts  a s

required by Section 271 or sta te  law, regardless of whether access to such UNEs is required

by Section 251 of the  Act." Qwest a rgues, however, tha t the  FCC in the  TRO sta ted tha t it

"dec1ine[d] to use  section 271 ... to broaden the  unbundling obliga tions of section 25 l ." 18

F.C.C.R. 16978, 17387 Further, the  FCC sta ted:

Our recognition that pricing pursuant to section 252 does not
apply to network elements that are not required to be unbundled

C Ase 2:06-cv-01030-ROS
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1
t

1 is  cons is te nt with the  Commiss ion's
UNE Remand Order,

2

eneral approach in the
and has been app led - apparently with no

adverse effect - with respect to access to directory assistance and
operator services. T  e Commission removed directory
assistance and o aerator services from the list of UNEs in the
UNE Remand Carder. These network elements, like loops,
transport, switching and singling databases, are separately
list in the competitive chic list. Accordingly, as exp aimed in
subsequent section 271 Orders, access to directory assistance
and operator services remains a condition of long distance entry
- but the standard as livable to rates and conditions is not
derived from sections 351 and 252.

ld- a t 17388 (Empha s is  a dde d). Qwe s t a rgue s  tha t those  e le me nts  without unbundling

requirements specifica lly De-listed from Section 251 and placed into the  checklist of Section

271 ca nnot be  re quire d to be  unbundle d a ga in by s ta te  commiss ions , a s  unde r S e ction

251(d)(3), which would substantia lly prevent implementa tion of the  purposes  of the  Act.

The Court agrees. The mine run of e lements that were removed from section 251 and

pla ce d into S e ction 271 without unbundling re quire me nts , a s  de scribe d in the  TRO, a re

in te nde d  by Congre s s  a nd  the  F CC to  be  ou ts ide  the  s cope  of unbundling . State

commissions, including the  ACC, cannot impose  broad sweeping unbundling requirements

in ICe s  tha t would re quire  a ll S e c tion 271 e le m e nts  to  be  unbundle d." S e e  Ve rizon

Telephone Companies v. F.C.C.,374 F.3d 1229, 1235 (C.A.D.C. 2004) (sta ting that the  TRO

resolved the  issue  of whe ther the  remova l of the  section 251 unbundling requirement for a

pa rticula r e le m e nt by its e lf m a nda te s  forbe a ra nce  lion the  corre s ponding che cklis t

re quire m e nt unde r s e c tion 271), TRO a t 17384 (s ta ting BOCs  ha ve  a n inde pe nde nt

obliga tion, under section 271 (c)(2)(B), to provide  access  to ce rta in ne twork e lements  tha t

a re  no longer subj e t to unbundling under section251). Such an outcome would be  contra ry

to the  purpose s  of the  Act, na me ly to promote  compe tition within ma rke ts  a nd usurp the

authority of the  FCC.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

At ora l a rgume nt, the  ACC took issue  with this  ruling by the  Court, a rguing
tha t the re  a re  unbundling re quire me nts  in S e ction 271. The  Court re a lize s  tha t ce rta in
S e c tion  271  ne twork e le m e nts  m us t be  unbundle d ,  s e pa ra te  from  the  unbundling
requirements  of Section 251(d)(3). Nothing in the  Court's  ruling is  intended to hold or is  to
be  inte rpre ted otherwise .

12

C Ase 2:06-cv-01030-ROS
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IV. TELRIC Price s
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Conclusion

K

2/Uh)

1

2 Qwest argues tha t the  Arbitra tion Order improperly applies TELRIC prices to Section

3 271 e lements because  the  TELRIC pricing standard only apply to UNEs tha t ILE Cs provide

4 under Section 251 (c)(3). Because  the  Court holds tha t the  ACC does not have  the  authority

5 or jurisdiction to impose  S ection 271 requirements  into ICes , it follows tha t the  ACC does

6 not have  to authority to se ttle  price s  for those  S ection 271 e lements . Furthe r, even if the

7 ACC did ha ve  some  sort of a uthority to se t price s  for S e ction 271 e le me nts , it would be

8 inappropria te  to use  TELRIC pricing for those  e lements  in light of FCC rulings . See TRO,

9 18 F.C.C.R. a t 17386-87, Ve rizon Ne w Engla nd. Inc. v. Ne w Ha mpshire  P ublic Utilitie s

10 Com'n, 2006 WL2433249 a te  (D.N.H. 2006) (sta ting tha t FCC has de termined tha t TELRIC

11

12 and nondiscrimina tory ra te  s tandard as  codified in Sections 201 and 202 of the  Act).

13 v .

14 Although the briefing was not presented as such because it is undisputed that there are

15 no issues of fact, the  Court will treat the  briefs as cross-motions for summaryjudgment, deny

16 De fe nda nts ' motion a nd gra nt P la intiffs  motion.

17 Accordingly,

18 IT IS  ORDERED THAT Qwest's requests for declaratory and injunctive relief are

19 granted and judgment is  granted in Pla intiffs  favor. Pla intiff shall file  a  proposed form of

20 judgment for decla ra tory and injunctive  re lie f within 10 days from the  da te  of this  orde r.

2 1 DATED this  l 7"' day of J uly, 2007 .

22

23

24

25

26

27

28
1 _ Silva

United States District Judge

C Ase 2:06-cv-01030-ROS

- 13 -

Document 88 Filed 07118/2007 Page 13 of 13



AP P ENDIX B



I r

Qwest
Spirit of Service

Larry Christensen
Director - Interconnection Agreements
1801 California Street, Room 2430
Denver, CO 80202
303-896-4686
larry.christensen@qwest.com

via email and overnight mail

March 1, 2006

Arizona Dial Tone
Tom Bade .
7170 W Oakland Street
Chandler, AZ 85226
480-705-9461
tombade@arizonadialtone.com

Dear Mr. Bade:

RE: Initiation of Dispute Resolution on Triennial Review Remand Order Amendment

On February 4, 2005, the FCC released the Review of the Section 251 Unbundling
Obligations of Incumbent Local Exchange Carriers, Order on Remand (Triennial Review
Remand Order) (FCC 04-290) ) ("TRRO"), effective March 11, 2005 which modified the
rules governing Qwest's obligation to make certain UNEs available to CLECs under
Section 251 (c)(3) of the Telecommunications Act of 1996.

Qwest has attempted to negotiate a TRRO Amendment with your company without
success. As we have yet to receive any proposal of the amendment from Arizona Dial
Tone, Qwest feels i t  must  take this step. Pursuant to the prov isions of  your
interconnection Agreement ("Agreement"), Qwest is initiating formal Dispute Resolution.
Therefore, Steve Hansen, Vice President - Carrier Relations will be the designated
Qwest representative with authori ty to make commitments to rev iew, meet, and
negotiate to resolve the dispute. Please provide the name and contact information of
your designated representative to me so l can set up a call to discuss this dispute.

Sincerely,

' I 1 1

Larry Christensen



APPENDIX C



MORRILL 8 ARCNSON P.L.C.
ATTORNEYS AT LAW
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MAR 0 6 REED

ONE EAST CAMELBACK novo, SUITE 349
PHOENIX, ARIZONA 850124648

(era) 263-B993
FAX (era) 285-9544

K. LAYNE MORRILL
MARTIN A. ARONSON
JOHN T. MOSHIER
WILLIAM D. CLEAVELAND
SCOTT o. LARMORE
STEPHANIE L. SAMUELSON WRlTER'S mREc:T LINE

Action (602) 650-4124
-4 WRITERIS E-MAIL

wc1eaveland@1naaLz1aw. com
F ILE N u MB E R

36063-0100
Ma rch 3, 2006

Mr. Larry Christensen
Director - Interconnection Agreements
Qwest
1801 California Street
Room 2430
Denver, CO 80202

RE: Arizona Dialtone/Qwest
Proposed Triennial Review Remand Order Amendment

Dear Mr. Chris tensen

We represent Arizona Dialtone, Inc. I am in receipt of your letter, dated March 1, 2006,
to Tom Bade at Arizona Dialtone regarding modifications Qwest recently proposed relating to
the  Qwes t/Arizona  Dia ltone  Inte rconnection Agreement and the  FCC's  Triennia l Review
Remand Order ("TRRO"). In your le tte r to Mr. Bade , you s ta te  tha t you are  "initia ting formal
Dispute Resolution" procedures set out in the current Arizona Dialtone/Qwest Interconnection
Agreement. Those dispute resolution procedures have no application to the ongoing discussions
rega rding Qwes t's  dra ft of proposed new inte rconnection agreement provis ions  tha t you
a ttribute  to the  TRRO. While  discuss ions  a bout Qwe s t's  ne w propose d inte rconne ction
agreement terms among upper level business executives within Qwest and Arizona Dialtone
may be appropriate considering the importance of these issues involving sweeping changes from
the current interconnection terms, we must emphasize that in no way are any such discussions
to be  cons true d a s  a ny kind of "conse nt" or "a cquie sce nce " by Arizona  Dia ltone  in the
application of the Dispute Resolution procedures found in the current Qwest/Arizona Dialtone
Inte rconnection Agreement. To the  contra ry, Arizona  Dia ltone  e xplicitly obi e cts  to the
a pplica tion of a ny of the  Dis pute  Re s olution provis ions  in the  e xis ting Inte rconne ction
Agreement to any discussions of the so-called TRRO Amendment that Qwest now proposes.

i
1

Qwest's proposed TRRO Amendment is no part of the current Qwest/Arizona Dialtone
Inte rconne ction Agre e me nt. To the  contra ry, the TRRO Amendment proposed by Qwest
includes sweeping changes that if adopted would create a significantly different interconnection
agreement, and the proposed amendments themselves constitute an interconnection agreement.
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Interconnection agreements, like the draft TRRO Amendment are subj act to different dispute
resolution processes  including but not limited to a rbitra tion by the  Sta te  Commission under
certa in circumstances.

f
i
I
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I
i
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Additionally, the proposed TRRO Amendment that Qwest has drafted seems to imply
that somehow the modifications contained in it are mandated by the TRRO currently on review
in the Washington DC courts. While the TRRO is quite a lengthy document, I have been
searching it for any mention of such a mandate to implement the changes in the Amendment,
but I have been unable to find one. If you would provide me with an explanation and citation
to the appropriate provisions that you interpret as mandating these changes, I will certainly
review them.

In any event, the TRRO Amendment that Qwest has drafted is significantly contrary to
Arizona Dialtone's business plan, and therefore Arizona Dialtone cannot agree to such an
amendment in its present form. Arizona Dialtone has been searching for alternatives that more
closely tit its business model and yet also address what apparently are Qwest's concerns. They
have had numerous conversations with Qwest personnel over the past year, but as of yet, they
have been unable to find a promising "middle ground alternative" so to speak. If you know of
any viable alternatives Arizona Dialtone will certainly consider them as well.

Quite  fra nkly, Arizona  Dia ltone  vie ws  the  is s ue s  in  Qwe s t's  propos e d TRRO
Amendment more a long the lines of the  recent Arizona Corporation Commission Decision in
the Qwest/Covad Interconnection Arbitration, ACC Docket No. T-03632A-04-0425, in that the
changes are not mandated in the TRRO, and instead, the continued offering of ume switching
is  mandatory under other applicable  provisions of the  Telecommunications Act of 1996 and
other applicable laws and regulations. We understand that Qwest has sought reconsideration
of that Qwest/Covad ACC Decision, and that Qwest is taking other measures to challenge that
Decision or have it modified. We believe that under the circumstances, it would be appropriate
to let the Qwest/Covad regulatory and litigation process play out, and then the two companies
can revisit these issues after we both know if the Qwest/Covad Interconnection Agreement is
available  for opt-in, or know whether other issues may be further resolved in that process.

Ve ry truly yours ,

MORRILL & ARONSON, P.L.C.

William D. Cleaveland
WDc/lk
cc: Norman G. Curtright,

Timothy Berg, Esq.
Mr. Thomas Bade
Martin A. Aronson, Esq.

Esq.
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Triennial Review Order and Triennial Review Remand Order
("TROlTRRO") Amendment

to the Interconnection Agreement between
Qwest Corporation and

COMPANY
for the State of

STATE

This is an Amendment ("Amendment") to incorporate the Triennial Review Order ("TRO") and
the Triennial Review Remand Order TRRO") into the Interconnection Agreement between
Qwest Corporation ("Qwest"), formerly known as U S WEST Communications, Inc., a Colorado
corporation, and COMPANY ("CLEC"). CLEC and Qwest shall be known jointly as the "Parties".

("

RECITALS.

WHEREAS, CLEC and Qwest entered into an Interconnection Agreement (such Interconnection
Agreement, as amended to date, being referred to herein as the "Agreement") for services in the
state of STATE which was approved by the STATE Commission ("Commission") , and

WHEREAS, the Federal Communications Commission ("FCC") promulgated new rules and
regulations pertaining to, among other things, the availability of unbundled network elements
("UNEs") pursuant to Section 251(c)(3) of the Telecommunications Act of 1996 (the "Act") in its
Report and Order In the Matter of Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers; Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996; Deployment of VWreline Services Offering Advanced
Telecommunications Capability, CC Docket Nos. 01-338, 96-98 and 98-147, (effective October
2, 2003) ("TRO"), and

WHEREAS, on February 4, 2005, the FCC released the Review of the Section 251 Unbundling
Obligations of Incumbent Local Exchange Carriers, Order on Remand (Triennial Review
Remand Order)(FCC 04-290) ("TRRO"), effective March 11, 2005, which further modified the
rules governing Qwest's obligation to make certain UNEs available under Section 251(c)(3) of
the Act, and

WHEREAS, the TRO and TRRO Decision, individually and together ("Decisions") materially
modify Qwest's obligations under the Act with respect to, among other things, Qwest's
requirement to offer certain UNEs, and

WHEREAS, CLEC and Qwest desire to have an understanding of billing disputes. ICA
interpretation, clarification and effective dates: and

WHEREAS, the Parties wish to amend the Agreement to comply with the Decisions hereby
agree to do so under the terms and conditions contained herein.

AGREEMENT

NOW THEREFORE, in consideration of the mutual terms, covenants and conditions contained
in this Amendment and other good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the Parties agree as follows:

TRO and TRRO Amendment/COMPANY/STATE
Amendment to CDS-000000-0000 1
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|. Amendment Terms.

To the extent applicable, the Agreement is hereby amended by deleting certain UNEs or by
changing or adding terms and conditions for certain UNEs as set forth in Attachment 1 and
Exhibit A to this Amendment, attached hereto and incorporated herein by this reference.

(A) Qwest agrees not to bill CLEC for any Operator Services or 1+ toll under this agreement.
(B) Qwest agrees to pay CLEC a commission equal to the commission paid to it's highest Daid
aqqreqator for Operator Services billed to CLEC's end users. (Cl Qwest agrees not to bill
CLEC for any charles on behalf of any other loC or other company under any billing agreement
Qwest may or may not have with a third party. (D) Qwest agrees to file, within 60 days, it's
discount for finished Public Access Lines in Colorado to reflect it's avoided cost in order to
comply with FCC regulations and to refund CLEC for past 2 years within 30 days. (E) Qwest
agrees to properly identify DUF records with the proper ac codes for CLEC DUF RECORDS to
bill locally ported 800 calls to INC and prepaid companies PRI lines and agrees that such traffic
is not locally terminated and is not "bill and keen" traffic. (F) Qwest agrees that Qwest will no
longer bill CLEC for dial up ISP traffic from CLEC end users and that it is "BilI and Keep" traffic.
(G) Qwest will not bill CLEC for end user line charges on resold finished Qwest lines. Qwest
agrees to pay $25.00 per person hour for correcting Qwest billing errors. (H) The parties agree
that Qwest PAL lines will be priced less than the rate for residential lines in the commercial
UNE-P replacement agreement. (I) Qwest agrees to remove Pair Gains from CLECs PAL lines
on request and at no charge (in order to not discriminate between PAL services for POTS vs.
coin lines, which are not put on Pair Gains).

Qwest and CLEC agree to extend the existing ICA for three years from the date of aDDroval of
this amendment after which ICA 5.2 will govern.

ll. Limitations.

Nothing in this Amendment shall be deemed an admission by Qwest or CLEC concerning the
interpretation or effect of the Decisions, nor rules, regulations, interpretations, and appeals
thereof, including but not limited to state rules, regulations, and laws as they may be issued or
promulgated regarding the same. Nothing in this Amendment shall preclude or stop Qwest or
CLEC from taking any position in any forum concerning the proper interpretation or effect of
Decisions or concerning whether the Decisions should be changed, vacated, dismissed, stayed
or modified.

ill. Conflicts.

In the event of a conflict between this Amendment and the terms and conditions of the
Agreement, this Amendment shall control, provided, however, that the fact that a term or
provision appears in this Amendment but not in the Agreement shall not be interpreted as, or
deemed a grounds for finding, a conflict for purposes of this Section Ill.

IV. Scope.

This Amendment shall amend, modify and revise the Agreement only to the extent the UNEs
listed in Attachment 1 are included in the Agreement and, except to the extent set forth in
Section l and Section ll of this Amendment, the terms and provisions of the Agreement shall
remain in full force and effect after the execution date.

TRO and TRRO AmendmenVCOMPANY/STATE
Amendment to CDS-000000-0000 2
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v. Effective Date.

This Amendment shall be deemed effective upon approval by the Commission.

vi. Further Amendments.

The provisions of this Amendment, including the provisions of this sentence, may not be
amended, modified or supplemented, and waivers or consents to departures from the provisions
of this Amendment may not be given without the written consent thereto by both Parties'
authorized representative. No waiver by any Party of any default, misrepresentation, or breach
of warranty or covenant hereunder, whether intentional or not, will be deemed to extend to any
prior or subsequent default, misrepresentation, or breach of warranty or covenant hereunder or
affect in any way any rights arising by virtue of any prior or subsequent such occurrence.

all. Entire Agreement.

The Agreement as amended (including the documents referred to herein) constitutes the full
and entire understanding and agreement between the Parties with regard to the subjects of the
Agreement as amended and supersedes any prior understandings, agreements, or
representations by or between the Parties, written or oral, to the extent they relate in any
way to the subjects of the Agreement as amended.

The Parties intending to be legally bound have executed this Amendment as of the dates set
forth below, in multiple counterparts, each of which is deemed an original, but all of which shall
constitute one and the same instrument.

COMPANY Qwest Corporation

Signature Signature

Name Printed/Typed
L.T. Christensen
Name Printed/Typed

Title
Director- Interconnection Agreements
Title

Da te Da te

TRO and TRRO Amendment/COMPANY/STATE
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1.0 Definitions

"Commingling" means the connecting, attaching, or otherwise linking of an Unbundied Network
Element, or a Combination of Unbundled Network Elements, to one or more facilities or services
that a requesting Telecommunications Carrier has obtained at wholesale from Qwest, or the
combination of an Unbundled Network Element, or a Combination of Unbundled Network
Elements, with one or more such facilities or services.

"Commingle" means the act of Commingling.

"Dark Fiber" is fiber within an existing fiber optic cable that has not yet been activated through
optronics to render it capable of carrying communications services.

"Dedicated Transport" is Qwest transmission facilities between wire centers or switches owned
by Qwest, or between wire centers or switches owned by Qwest and switches owned by
requesting telecommunications carriers, including, but not limited to, DS1-, DS3-, and OCn-
capacity level services, as well as dark fiber, dedicated to a particular customer or carrier.

"Interexchange Service" means telecommunications service between stations in different
exchange areas. Ci Modification of Final Judgment, § IV(K), reprinted in United States v. Am.
Tel. & Tel. Co., 552 F. Supp- 131, 229 (D.D.C. 1982) (defining "interexchange
telecommunications" as "telecommunications between a point or points located in one exchange
telecommunications area and a point or points located in one or more other exchange areas or
a point outside an exchange area").

"Long Distance Service" (see "Interexchange Service").

"Mobile Wireless Service" means all mobile wireless telecommunications services, including
commercial mobile radio service (CMRS). CMRS includes paging, air-ground radio, telephone
service and offshore radiotelephone services, as well as mobile telephony services, such as the
vice offerings of carriers using cellular radiotelephone, broadband PCS and SMR licenses.

"Triennial Review Remand Order" The Triennial Review Remand Order is the Commission's
Order on Remand in CC Docket Nos. 01-338 and 04-313 (released February 4, 2005).

"Unbundled Network Element" (UNE) is a Network Element that has been defined by the FCC
as a Network Element to which Qwest is obligated under Section 251(c)(3) of the Act to provide
unbundled access or for which unbundled access is provided under CLEC's Agreement and
under this Amendment. Unbundled Network Elements do not include those Network Elements
Qwest is obligated to provide only pursuant to Section 271 of the Act.

"Wire center" A wire center is the location of a Qwest local Switching facility containing one or
more central offices, as defined in the Appendix to part 36 of this chapter. The wire center
boundaries define the area in which all customers served by a given wire center are located.

TRO and TRRO AmendmenVCOMPANY/STATE
Amendment to CDS-000000-0000 5
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2.0 Unbundled Network Elements (UNE) General

2.1 CLEC's Interconnection Agreement may include terms and conditions for certain
Network Elements that Qwest is no longer required to offer on an unbundled basis pursuant to
Section 251 of the Act. The FCC determined in its Decisions, that certain Unbundled Network
Elements no longer satisfy the FCC's impairment test, and as a result, Qwest is no longer
obligated to offer to CLEC those Network Elements on an unbundled basis pursuant to Section
251 of the Act. The FCC also modified certain Terms and Conditions for other Unbundled
Network Elements.

2.2 As of the execution date of this Amendment, CLEC shall not order, and Qwest will not
provide, the following Network Elements on an unbundled basis pursuant to Section 251 of the
Act:

2.2.1 Unbundled Loops

DS1 Loops subject to the requirements of Section 3.0 following

DS3 Loops subject to the requirements of Section 3.0 following

a)

b)

C)

d)

OCn Loops

FTTH & FTTC Loops subject to the requirements of Section 3.1.6
following

e)

f)

Dark Fiber Loops

Hybrid Loops (non-copper distribution Loops) except as identified in
Section 3.1.7 following

Q)

h)

Line Sharing

Feeder-Sub-Loop

Shared Distribution Loopsi)

2.2.2 Transport

a) E-UDIT (Extended Unbundled Dedicated Interoffice Transport), Transport
from a CLEC's Premises to a Qwest Wire Center,

b) E-UDF (Extended Unbundled Dark Fiber), Transport from a CLEC'S
Premises to a Qwest Wire Center,

C) OCn UDIT, including Remote Node/Remote Port and SONET add/drop
multiplexing

d) UDIT and UDF as a part of a Meet-point arrangement,

TRO and TRRO AmendmenUCOMPANY/STATE
Amendment to CDS-000000-0000 6
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e) DS1 Transport (UDIT)

f) DS3 Transport (UDIT)

g) Dark Fiber Transport (UDF-IOF)

h) Multiplexing associated with UDIT and Loop/Mux Combo

2.2.3 Unbundled Switching

a)

b)

C)

Packet Switching

Tandem Switching

Mass Market Switching, including UNE-P and related services as
identified in Section 2.2.3.1

d) Enterprise Local Switching, including UNE-P and related services as
identified in Section 2.2.3.1

e) Signaling Networks (stand alone)

2.2.3.1 Related services

a)
b)
C)
d)
G)
f)
Q)
h)

Customized Routing
Signaling
AIN Database Services
Line Information Database (LIDB)

XX Database Services
InterNetwork Calling Name (ICNAM)
Local Number Portability (LNP) Database
Shared Transport

2.2.4 Transition

2.2.4.1 Transition plans for embedded Network Elements identified in the
above lists are identified in the following sections.

TRO and TRRO Amendment/COMPANY/STATE
Amendment to CDS-000000-0000 7
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2.3 After execution of this Amendment, Qwest shall back bill the FCC ordered rate
increases to March 11, 2005, for existing Mass Market Switching Services pursuant to
Transition rate increases identified in Section 5.1. Such back billing shall not be subject
to billing measurements and penalties. Qwest and CLEC agree that Qwest has no approved
back-billinq tariff and Qwest has not been approved by any state PUC to retroactively increase
its rates or to back charge CLEC any amounts for Mass Market Switching or other Services.

2.4
only to the extent allowed by law, which do not Include telecommunications utilized by
CLEC for its own administrative use. Qwest and CLEC are aware of no law presently
restricting the UNEs that Qwest may provide.

UNEs shall be obtained solely for the provision of Telecommunications Services and

2.5 CLEC may not access UNEs for the exclusive provision of Mobile Wireless Services or
interexchange Services.

2.6 If CLEC accesses and uses a UNE consistently with Sections 2.4 and 2.5, CLEC may
provide any Telecommunications Services over the same UNE.

2.7 CLEC represents that as of the effective date of this Amendment, CLEC has not
purchased any DS1, DS3, dark fiber, or EEL (IOF) facilities from Qwest. The parties agree that
Ds1, DS3, dark fiber, EELs (IOF) Stand Alone Signaling, E-UDIT (Extended Unbundled
Dedicated Interoffice Transport) M-UDIT (Meet Point Unbundled Dedicated Interoffice
Transport) will no longer be available under the Agreement.

3.0 Unbundle d  Loop

3.1 ONLY DSO Unbundled Loops are available pursuant to CLEC's Agreement.

3.1.1 INTENTIONALLY LEFT BLANK

3.1.2 INTENTIONALLY LEFT BLANK

3.1.3 INTENTIONALLY LEFT BLANK

3.1.4 INTENTIONALLY LEFT BLANK

3.1.5 INTENTIONALLY LEFT BLANK

3.1.6 FTTH and FTTC Loops. For purposes of this Section, a Fiber-to-the-Home
(FTTH) loop is a local Loop consisting entirely of fiber optic cable, whether dark or lit,
and serving an End User Customer's Premises, or, in the case of predominantly
residential multiple dwelling units (MDUs), a fiber optic cable, whether dark or lit, that
extends to the MDU's minimum point of entry (MPOE). For purposes of this Section, a
Fiber-to-the-Curb (FTTC) loop is a local loop consisting of fiber optic cable connecting to

TRO and TRRO Amendment/COMPANY/STATE
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a copper distribution plant loop that is not more than 500 feet from the End User
Customer's Premises or, in the case of predominantly residential MDU, not more than
500 feet from the MDU's MPOE. The fiber optic cable in a FTTC must connect to a
copper distribution plant loop at a serving area interface from which every other copper
distribution subloop also is not more than 500 feet from the respective End User
Customer's Premises.

3.1.6.1 FTTH/FTTC New Builds. Qwest shall have no obligation to
provide access to an FTTH/FTTC loop as an Unbundled Network Element in any
situation unless recluired by state regulations or any other applicable law where
Qwest deploys such a loop to an End User Customer's Premises that had not
previously been served by any loop facility prior to October 2, 2003.

3.1.6.2 FTTH/FTTC Overbuilds. Qwest shall have no obligation to
provide access to an FTTH/FTl'C loop as an Unbundled Network Element in any
situation where Qwest deploys such a loop parallel to, or in replacement of, an
existing copper loop facility. Notwithstanding the foregoing, where Qwest
deploys a FTTH/FTTC loop parallel to, or in replacement of, an existing copper
loop facility:

3.1.6.2.1 Qwest shall: (i) leave the existing copper loop connected
to the End User Customer's Premises after deploying the FTTH/FTTC
loop to such Premises, and (ii) upon request provide access to such
copper loop as an Unbundled Network Element. Notwithstanding the
foregoing, Qwest shall not be required to incur any expense to ensure
that any such existing copper loop remains capable of transmitting signals
prior to receiving a request from CLEC for access, as set forth above, in
which case Qwest shall restore such copper loop to serviceable condition
on an Individual Case Basis. Any such restoration shall not be subject to
Performance Indicator Definition or other performance service
measurement or intervals. Qwest's obligations under this subsection
3.1.6.2.1 shall terminate when Qwest retires such copper Loop in
accordance with the provisions of Section 3.1 .6.3 below.

3.1.6.2.2 In the event Qwest, in accordance with the provisions of
Section 3.1.6.3 below, retires the existing copper loop connected to the
End User Customer's Premises, Qwest shall provide access, as an
Unbundled Network Element, over the FTTH/F'lTC loop to a 64 kbps
transmission path capable of voice grade service.

3.1.6.3 Retirement of Copper Loops or Copper Subloops and
Replacement with FTTH/FTTC Loops. In the event Qwest decides to replace
any copper loop or copper Subloop with a FTTH/FTTC Loop, Qwest will: (i)
provide notice of such planned replacement on its web site
(www.qwest.com/disclosures), (ii) provide by e-mail and certified mail notice of
such planned retirement to CLEC including identification of the specific looplsi
and sublooplsi that are applicable to CLEC and (iii) provide public notice of such
planned replacement to the FCC. Such notices shall be in addition to any

TRO and TRRO Amendment/COMPANY/STATE
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applicable state Commission notification that may be required. Any such notice
provided to the FCC shall be deemed approved on the ninetieth (90"') Day after
the FCC's release of its public notice of the filing, unless an objection is filed
pursuant to the FCC's rules. In accordance with the FCC's rules: (i) a CLEC
objection to a Qwest notice that it plans to replace any copper Loop or copper
subloop with a FTTH/FTTC Loop shall be filed with the FCC and sewed upon
Qwest no later than the ninth (9"') business day following the release of the
FCC's public notice of the filing and (ii) any such objection shall be deemed
denied ninety (90) Days after the date on which the FCC releases public notice of
the filing, unless the FCC rules otherwise within that period.

3.1.7 Hybrid Loops. A "Hybrid Loop" is an Unbundled Loop composed of both fiber
optic cable, usually in the feeder plant, and copper wire or cable, usually in the
distribution plant.

3.1 .7.1 Broadband Services. When CLEC seeks access to a Hybrid Loop
for the provision of broadband services, including DS1 or DS3 capacity, but not
DSL, Qwest shall provide CLEC with non-discriminatory access on an unbundled
basis to time division multiplexing features, functions, and capabilities of that
Hybrid Loop, only where impairment has been found to exist to establish a
complete transmission path between Qwest's Central Office and an End User
Customer's premises. This access shall include access to all features, functions,
and capabilities of the Hybrid Loop that are not used to transmit packetized
information.

3.1.7.2 Narrowband Services. When CLEC seeks access to a Hybrid
Loop for the provision of Narrowband services, Qwest may either:

3.1 .7.2.1 Provide non-discriminatory access, on an unbundled basis,
to an entire Hybrid Loop capable of voice-grade service (i.e., equivalent to
DSO capacity), using time division multiplexing technology, or

3.1.7.2.2 Provide nondiscriminatory access to a spare home-run
copper loop serving that End User Customer on an unbundled basis.

3.1.8 Subloop Unbundling. An Unbundled Subloop is defined as the distribution
portion of a copper Loop or hybrid Loop comprised entirely of copper wire or copper
cable that acts as a transmission facility between any point that it is Technically Feasible
to access at terminals in Qwest's outside plant (originating outside of the Central Office),
including inside wire owned or controlled by Qwest, and terminates at the End User
Customer's premises. An accessible terminal is any point on the Loop where
technicians can access the wire within the cable without removing a splice case to reach
the wire within. Such points may include, but are not limited to, the pole, pedestal,
Network Interface Device, minimum point of entry, single point of Interconnection,
Remote Terminal, Feeder Distribution interface (FDI), or Serving Area Interface (SAI).
CLEC shall not have access on an unbundled basis to a feeder subloop defined as
facilities extending from the Central Office to a terminal that is not at the End User
Customer's premises or multiple tenant environment (MTE). CLEC shall have access to

TRO and TRRO Amendment!COMPANY/STATE
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the feeder facilities only to the extent it is part of a complete transmission path, not a
subloop, between the Central Office and the End User Customer's premises or MTE.
This section does not address Unbundled Dark Fiber MTE Subloop.

[The following Section 3. 1.8 is applicable in Minnesota only.]

3.1.8 Subloop Unbundling. An Unbundled Subloop is defined as the distribution
portion of a copper Loop or hybrid Loop comprised entirely of copper wire or copper
cable that acts as a transmission facility between any point that it is Technically Feasible
to access at terminals in Qwest's outside plant (originating outside of the Central Office),
including inside wire owned or controlled by Qwest, and terminates at the End User
Customer's premises. An accessible terminal is any point on the Loop where
technicians can access the wire within the cable without removing a splice case to reach
the wire within. Such points may include, but are not limited to, the pole, pedestal,
Network Interface Device, minimum point of entry, single point of Interconnection,
Remote Terminal, Feeder Distribution Interface (FDI), or Serving Area Interface (SAI).
CLEC shall not have access on an unbundled basis to a feeder subloop defined as
facilities extending from the Central Office to a terminal that is not at the End User
Customer's premises or multiple tenant environment (MTE). CLEC shall have access to
the feeder facilities only to the extent it is part of a complete transmission path, not a
subloop, between the Central Office and the End User Customer's premises or MTE.
This section does not address Unbundled Dark Fiber MTE Subloop. Pursuant to
Minnesota Exchange and Network Services Tariff - Section 2.1.1, Minnesota is a
Minimum Point of Presence state, and therefore Qwest owns intra-building cable in
limited Multi-Tenant Environments (e.g., airports, marinas, and trailer parks). The intra-
building cable provisions of this Section 3.1.8 apply only in those limited Multi-Tenant
Environments in which Qwest owns the intra-building cable.

3.1.8.1 Qwest's obligation to construct a Single Point of Interface (SPOI)
is limited to those MTEs where Qwest has distribution facilities to that MTE and
owns, controls, or leases the inside wire at the MTE. In addition, Qwest shall
have an obligation to construct a SPOI only when CLEC indicates that it intends
to place an order for access to an unbundled Subloop Network Element via a
SPOI.

3.1.8.2 Access to Distribution Loops or Intrabuilding Cable Loops at an
MTE Terminal within a non-Qwest owned MTE is done through an MTE-POI.
Collocation is not required to access Subloops used to access the network
infrastructure within an MTE, unless CLEC requires the placement of equipment
in a Qwest Premises. Cross-Connect Collocation, refers to creation of a cross
connect field and does not constitute Collocation. The terms and conditions of
Collocation do not apply to Cross-Connect Collocation if required at or near an
MTE.

3.1.8.3 Retention of Embedded Services - Feeder Subloops. All
embedded CLEC services over Feeder Subioops in place prior to the signature
on this Amendment will be "grandfathered" subject to re-classification upon any
modification to or disconnection of the service. Recurring charge rates effective

TRO and TRRO Amendment/COMPANY/STATE
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prior to the signature on this amendment will remain in place. No new requests
will be accepted for Feeder Subloop subsequent to signature on this
Amendment.

3.1.9 Line Sharing. Qwest shall not be required to provide Line Sharing unless the
Agreement has been amended with a Qwest Commercial Line Sharing Amendment.

3.1.10 Shared Distribution Loop. Qwest shall not be required to provide Shared
Distribution Loop unless the Agreement has been amended with a Qwest Commercial
Shared Distribution Loop Amendment.

4.0 INTENTIONALLY LEFT BLANK

5.0 Unbundled Local Switching

5.1 Transition of Unbundled Local circuit Switching, including UNE-P Services

5.1.1 DSO Capacity (Mass Market), including UNE-P

5.1.1 .1 Unless required to do so by any applicable state or federal laws or
regulations, Qwest is not required to provide access to local circuit Switching on
an unbundled basis to requesting telecommunications carriers ("CLEC") for the
purpose of serving end-user customers using DSO capacity loops.

5.1 .1 .1 .1 CLEC represents that as of the effective date of
this Amendment, CLEC has not purchased any: 1) Mass
market or enterprise stand-alone switching services, 2)
Enterprise switching services as part of UNE-P; 3) Mass
market switching services as a part of UNE-P other than UNE-
P PAL and UNE-P POTS; or Line Splitting services from
Qwest. The parties agree that these services will no longer be
available under the Agreement.

5.1.1 .2 CLEC shall disconnect or migrate its embedded base of end-user
customers off of the unbundled local circuit Switching element to an alternative
arrangement within [ninety (90) calendar days of the execution date of this
Amendment.] [twelve (121 months of the effective date of this Amendment.i

5.1.1.3 Notwithstanding Section 5.1.1.2, for a twelve (12) month period
from the effective date of this Agreement Qwest shall provide access to local
circuit Switchinq on an unbundled basis for a reduestinq carrier to serve its
embedded base of end-user customers. The price for unbundled local circuit
Switching in combination with unbundled DSO capacity loops and shared
transport obtained pursuant to this paragraph shall be the higher of: (A) the rate
at which the reduestind carrier obtained that combination of network elements on
June 15, 2004 or (Bl the rate the state public utility commission establishes. if
any, between June 16, 2004, and the effective date of this Agreement, for that
combination of network elements. Pursuant to the Triennial Review Remand
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Order,  CLEC may not  obtain new local  Swi tching as an unbundled network
element. Qwest  and CLEC wi l l  work together  to ident i f y  those impacted
accounts and to execute a commercial agreement for Mass Market Switching.

5.1 .1.4 Use breen March 11, 2005 and March 10, 2006 - The price
for the unbundled local circuit switching in combination with unbundled
DSO capacity loops and shared transport obtained under this Agreement,
effective March 11, 2005 through March 10, 2006 shall be the rate at which
the requesting carrier obtained that combination of network elements on
June 15, 2004 plus one dollar. Effective upon execution of this Amendment,
CLEC will be billed the one dollar increase for all lines that were in service
during this period. Qwest shall provide a requesting telecommunications carrier
with nondiscriminatory access to signaling, call-related databases, and shared
transport facilities on an unbundled basis, in accordance with section 251(cl(3i of
the Act and this part, to the extent that local circuit Switching is required to be
made available pursuant to Section 5.1.1.3. These elements are defined as
follows:

5.1 .1 .4.1 g
not limited to, siqnalinq links and signaling transfer points.

Signalinq networks. Signaling networks include, but are

5.1.1.4.2 Call-related databases.

(1) Call-related databases include, but are not l imited to,
the calling name database, 911 database, E911 database,
l i ne inf ormat ion database,  to l l  f ree cal l i ng database.
advanced intell igent network databases, and downstream
number oortabilitv databases by means of Dhvsical access
at  the siqnal inq t ransfer Doint  l inked to the unbundled
databases.

5.1.1.4.3

(2) Serv ice management systems

Shared transport.

5.1.1.5 Use after March 10, 2006 - For any and al l  UNE-P services
leased by CLEC from Qwest after March 10, 2006, effective upon execution
of this Amendment, CLEC is subject to back billing to March 11, 2006 for
the difference between the rate for the UNE and a rate equal to the Qwest
month-to-month local exchange resale service alternatives identified in
Section 5. 1.1.6.1.

5.1.1.6 Failure to Convert Non-lmpaired Networks Elements - Mass
Market Switching, including UNE-P

5.1.1.6.1 UNE-P POTS & UNE-P PAL: Absent CLEC transition
within ninety (90) Days after the execution date of this Amendment,
Qwest will convert services to the equivalent month to month Qwest
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local exchange measured rate resale services e.g. class of service
(cos) LMB. In the event measured services are unavailable,
services will be converted to the equivalent month-to-month Qwest
local exchange flat rate resale services, e.g. COS 1FB. All UNE-P
POTS services will be converted to a month-to-month Business
COS. All UNE-P PAL services will be converted to a month-to-month
PAL COS. CLEC is also responsible for all manual non-recurring
charges associated with such conversions.

5.1.1.6.2 UNE-P POTS & UNE-P Centrex 21: Absent CLEC
transition within 12 months after the effective date of this Amendment,
Qwest will convert services to the equivalent Qwest Local Exchange
Business or Residential Flat Rate Resale services at no charge to CLEC.
e.o. Class of Service (COS) LMB. In the event Measured Services are
unavailable. services will be converted to the equivalent Qwest Local
Exchange Fiat Rate Resale services, e.d. cos 1FB

5.1.1.6.3 All other Mass Market UNE-P services, including UNE-P
Centrex Plus/Centron, UNE-P ISDN BRI, UNE-P PAL, UNE-P PBX:
Absent CLEC transition within 12 months after the effective date of this
Amendment, Qwest will convert services to the equivalent Qwest Local
Exchanqe Measured Resale services at no charge to CLEC. In the event
Measured Services are unavailable. services will be converted to the
equivalent Qwest Local Exchange Measured Resale services. Qwest
agrees to promptly file in compliance with applicable FCC rules and
regulations a resale PAL percentage discount rate in Colorado including a
wholesale percentage discount set at 15.70 percent for recurring and
non-recurrinq charges and use its best efforts to obtain redulatorv
approval of that rate as an FCC compliance filing.

5.1.1.6.4 Anv UNE-P services with Line Splitting: Absent CLEC
transition within 12 months after the execution of this Amendment, Qwest
will convert services as described above. Line Solittinq will be removed
from any UNE-P services with Line Splitting.

6.0 INTENTIONALLY LEFT BLANK

6.1 INTENTIONALLY LEFT BLANK

6.2 INTENTIONALLY LEFT BLANK

6.3 Commingling

6.3.1 To the extent it is Technically Feasible, CLEC may Commingle
Telecommunications Services purchased on a resale basis with an Unbundled Network
Element or combination of Unbundled Network Elements. Notwithstanding the
foregoing, the following are not available for resale Commingling:
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a) Non-telecommunications services,

b) Enhanced or Information services,

C) Network Elements offered pursuant to Section 271 .

6.3.2 CLEC may Commingle UNEs and combinations of UNEs with wholesale services
and facilities (e.g., Switched and Special Access Services offered pursuant to Tariff) and
request Qwest to perform the necessary functions to provision such Commingling.
CLEC will be required to provide the CFA (Connecting Facility Assignment) of CLEC's
network demarcation (e.g., Collocation or multiplexing facilities) for each UNE, UNE
Combination, or wholesale service when requesting Qwest to perform the Commingling
of such services. Qwest shall not deny access to a UNE on the grounds that the UNE or
UNE Combination shares part of Qwest's network with Access Services.

6.3.3 When a UNE and service are commingled, the service interval for each facility
being commingled will apply only as long as a unique provisioning process is not
required for the UNE or service due to the commingling. Performance measurements
and\or remedies are not applicable to the total commingled arrangement but do apply to
each facility or service ordered within the commingled arrangement. Work performed by
Qwest to provide Commingled services that are not subject to standard provisioning
intervals will not be subject to performance measures and remedies, if any, contained in
this Agreement or elsewhere, by virtue of that service's inclusion in a requested
Commingled service arrangement. Provisioning intervals applicable to services included
within a requested Commingled service arrangement will not begin to run until CLEC
provides a complete and accurate service request, necessary CFAs to Qwest, and
Qwest completes work required to perform the Commingling that is in addition to work
required to provision the service as a stand-alone facility or service.

6.3.4 Qwest will not combine or Commingle services or Network Elements that are
offered by Qwest pursuant to Section 271 of the Communications Act of 1934, as
amended, with Unbundled Network Elements or combinations of Unbundled Network
Elements.

6.3.5 Services are available for Commingling only in the manner in which they are
provided in Qwest's applicable product Tarif fs, catalogs, price l ists,  or other
Telecommunications Services offerings.

6.3.6 Entrance Facilities and mid-span meet spot obtained pursuant to the Local
Interconnection section of the Agreement are not available for Commingling.

6.3.7 CLEC may request Qwest to commingle DS1 or DSO analog voice grade
unbundled Loops with DS3 or DS1 multiplexed facilities ordered by CLEC from Qwest's
special access or private line Tariffs. Terms and conditions for this Commingled
arrangement are provided in Section 6.2 of this Amendment.
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1.0 Ratcheting

7.1 To the extent that CLEC requests Qwest to commingle a UNE or a UNE Combination
with one or more facilities or services that CLEC has obtained at wholesale from Qwest
pursuant to a method other than unbundling under Section 251(c)(3) of the Act, Qwest will not
be required to bill that wholesale circuit at multiple rates, otherwise known as ratcheting. Such
commingling will not affect the prices of UNEs or UNE Combinations involved

7.2 To the extent a multiplexed facility is included in a Commingled circuit then: (1) the
multiplexed facility will be ordered and billed at the UNE rate if and only if all circuits entering the
multiplexer are UNEs and (2) in all other situations the multiplexed facility will be ordered and
billed pursuant to the appropriate Tariff

8.0 Routine Network Modifications

8.1 Qwest shall make all routine network modifications to unbundled loop and transport
facilities used by CLEC where the requested loop or transport facility has already been
constructed. Qwest shall perform these routine network modifications to unbundled loop or
transport facilities in a nondiscriminatory fashion, without regard to whether the loop or transport
facility being accessed was constructed on behalf, or in accordance with the specifications, of
any carrier

8.2 A routine network modification is an activity that Qwest regularly undertakes for its own
customers. Routine network modifications include, but are not limited to, rearranging or splicing
of cable, adding an equipment case, adding a doubler or repeater, adding a smart jack
installing a repeater shelf, adding a line card, deploying a new multiplexer or reconfiguring an
existing multiplexer, and attaching electronic and other equipment that Qwest ordinarily attaches
to a DS1 loop to activate such loop for its own customer. They also include activities needed to
enable CLEC to light a dark fiber transport facility. Routine network modifications may entail
activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and
installing equipment casings. Routine network modifications do not include the installation of
new aerial or buried cable for CLEC
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