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17 Tucs on Electric Power Company ("TEP"), through unde rs igned couns e l, he reby re s ponds  in

18 oppos ition to RUCO's  Motion to S trike  the  Te s tim ony of Thom a s  A. Zla ke t ("RUCO's  Motion to

19 S trike ") a s  follows :

20 RUCO's  Motion to S trike  s hould be  re je cte d be ca us e  it is  (i) untime ly, (ii) uns upporte d by,

21 a nd contra ry to , Arizona  la w, (iii) unjus tly s e le c tive  a s  it s e e ks  to  e xc lude  only Chie f J us tice

22 Zla ke t's expert te s timony while  a clmowle dging tha t othe r non-la wye r witne s s e s  ha ve  s pons ore d

23 le ga l m e m ora nda  a s  pa rt of the ir te s tim ony which is  include d in the  re cord of this  ca s e , a nd (iv)

24 incons is te nt with  the  s cop e  of the  he a ring  re g a rding  the  S e ttle m e nt Ag re e m e nt s che dule d to

25 commence  on J uly 9, 2008.

26 As  s e t forth be low, RUCO's  Motion to S trike  com ple te ly ignore s  Arizona  la w gove rning

27 e vide nce  a dmis s ible  in Commis s ion proce e dings . In fa ct, Arizona  la w give s  the  Commis s ion wide

IN THE MATTER OF THE APPLICATION OF
TUCSON ELECTRIC POWER COMPANY FOR
THE ESTABLISHMENT OF JUST AND
REASONABLE RATES AND CHARGES
DESIGNED TO REALIZE A REASONABLE
RATE OF RETURN ON THE FAIR VALUE OF
ITS OPERATIONS THROUGHOUT THE STATE
OF ARIZONA.
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TEP'S RESPONSE TO RUCO'S
MOTION TO S TRIKE

TESTIMONY OF THOMAS A.
ZLAKET
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dis cre tion to a dmit e vide nce . At be s t, the  RUCO Motion to S trike  a rgue s  to the  we ight tha t the

Commis s ion s hould a fford Chie f J us tice  Zla ke t's  te s timony a t this  point in the  proce e ding. Its

a rguments  regarding admissibility a re  groundless

RUCO's  Motion to S trike  is  a n unfortuna te , la s t minute  a tte mpt to dis tra ct the  Pa rtie s  from

the  purpose  of the  Se ttlement Agreement Hearing, tha t is , to adjudica te  the  merits  of the  proposed

S e ttle me nt Agre e me nt. RUCO's  a tte mpt to s trike  Chie f Jus tice  Zla ke t's  te s timony a t this  point is

an unnecessa ry s tep backwards . Chie f Jus tice  Zlake t's  te s timony was  filed a s  rebutta l te s timony in

the  ra te  case  applica tion portion of this  case . The  s igna torie s  to the  Se ttlement Agreement have  a ll

a gre e d tha t a ll pre vious ly file d te s timony in this  ca s e  would be  a dmitte d a s  e vide nce  (including

Chie f Jus tice  Zlake t's  te s timony, the  te s timony it was  rebutting and even RUCO's  te s timony). The

s igna torie s  furthe r a gre e d to pre se rve  the ir proce dura l rights  in the  e ve nt the  Commiss ion re je cts

the  Se ttlement Agreement and a  hea ring on the  ra te  ca se  applica tion is  he ld. If RUCO's  Motion to

S trike  we re  gra nte d, it would unila te ra lly nullify tha t provis ion ne gotia te d a nd a gre e d upon by the

signatories  of the  Settlement Agreement

The re  is  no fa ctua l, e quita ble  or le ga l ba s is  for gra nting RUCO's  Motion to S trike  a nd it

should be  re j ected by the  Commission

RUCO's  Mo tio n  is  Un time lv

TEP  file d Chie f Jus tice  Zla ke t's  te s timony on April 1, 2008. RUCO's  Motion to S trike  wa s

19 tile d three  months  la te r. RUCO did not offe r a ny e xpla na tion a s  to why it wa ite d until two da ys

20 be fore  the  pre -hea ring confe rence  and one  week be fore  the  commencement of the  hea ring in this

21 ca se  to file  its  Motion. TEP  be lie ve s  tha t RUCO is  me re ly a tte mpting to dis tra ct the  pa rtie s  from

22 the  re a l is s ue  a t ha nd-whe the r the  S e ttle me nt Agre e me nt is  in the  public inte re s t. More ove r

23 RUCO is  we ll a wa re  tha t the  S e ttle me nt Agre e me nt provide s  tha t a ll pre vious ly file d te s timony is

24 to be  admitted in the  record and tha t, a ccordingly, TEP  will not be  ca lling Chie f Jus tice  Zla ke t a s  a

25 witne s s  a t the  he a ring a s  it did not s ubmit a ny a dditiona l te s timony from Chie f J us tice  Zla ke t in

26 s upport of the  S e ttle me nt Agre e me nt. Furthe r, TEP  would  be  oppos e d  to  a ny de la y in  the

27 comme nce me nt of the  he a ring due  to RUCO's  Motion. The re fore , TEP  ha s  re s ponde d  with in
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twenty-four hours and is prepared to discuss RUCO's Motion to Strike at the July 3, 2008

Procedural Conference and submit the matter for determination by the Administrative Law

3 Judge at that time.
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The  Commis s ion s hould not a llow the  be la te d Motion to S trike  to  dis tra ct the  pa rtie s '

e fforts , de lay the  hearing or circumvent the  te rms of the  Se ttlement Agreement.

6 11. Chie f J us tic e  Zla ke t's  Te s timony is  Admis s ib le  Unde r Contro lling  Arizona  La w.
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RUCO's  Motion to S trike  is  unde rmine d by its  fa ilure  to cite  a ny ca s e  tha t a ddre s s e s  the

admiss ibility of te s timony in a  Commiss ion proceeding. Ins tead, RUCO proffe rs  no more  than two

isola te d quote s  from une xpla ine d ca se s  tha t de a l with jury tria l a nd courtroom de corum in othe r

10 juris dictions . RUCO fa ils  to cite  a n Arizona  ca s e , s ta tute , or rule . Once  a ctua l Arizona  la w is

cons ide red, it is  cle a r tha t RUCO's  motion is  ill-founded.

40-243, "[n]e ithe r the  commis s ion nor a  commis s ione r s ha ll be  bound by te chnica l ru le s  of

e vide nce , a nd no informa lity in a ny proce e ding or in the  ma nne r of ta king te s timony be fore  the

commis s ion or a  commis s ione r s ha ll inva lida te  a ny orde r, de cis ion, rule  or re gula tion ma de ,

a pprove d or confirme d by the  commis s ion." Like wis e , the  Commis s ion's  proce dura l rule s  s ta te

tha t the  Commiss ion is  not bound by "te chnica l rule s  of e vide nce " a nd tha t the  rule s  of e vide nce

ma y be  "re la xe d" by the  P re s iding Office r. A.A.C. R14-3-l09.K. The se  provis ions  re cognize  tha t

proceedings  be fore  the  Commiss ion a re  unlike  court proceedings . Indeed, the  Commiss ion's  broad

provis ions  for a dmis s ibility a re  pa rticula rly e ffe ctive  in a s s is ting the  Commis s ion in de te rmining

whe the r the  broa d  s ta nda rd  of "in  the  public  in te re s t" is  me t - s ome th ing  na rrow te chnica l

e vide ntia ry rule s  would inhibit.

Moreove r, even if this  ca se  was  subject to the  full technica l rule s  of evidence , Chie f Jus tice

Zla ke t's  te s timony would s till be  a dmiss ible .1 Eve n RUCO a cknowle dge s  tha t the re  is  support for
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If Justice  Zlaket's  testimony were submitted in court, its  admissibility would be governed by Arizona
Rule of Evidence 702, which provides that "If scientific, technical or other specialized knowledge will
assist the Mer of fact to understand the evidence or determine a fact in issue, a witness qualified as an
expert by lmowledge , skill, experience , tra ining or educa tion, may testify there to in the  form of an

3
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ha ving e xpe rt opinion e vide nce  s uch a s  Chie f J us tice  Zla ke t's  in the  re cord. (RUCO's  Motion a t

page  3, line  7). For example , expert lega l te s timony on the  meaning of s ta tutes  has  been a llowed in

an e lectric ra te  dispute . S e e  NUCOR Corp v. Ne bra ska  P ublie  P owe r Dis t, 891 F.2d 1343, 1350

(8'*' Cir. 1989).
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III. Chie f J us tice  Zlake t's  Tes timonv is  Unius tlv Se lec ted for Exc lus ion.

Chie f Jus tice  Zlake t's  te s timony was  submitted a s  rebutta l to the  direct te s timony of seve ra l

othe r pa rtie s , including RUCO. RUCO's  Motion to S trike  ha s  a cknowle dge d (a t pa ge  2, line s  10-

19 ) tha t TEP , RUCO a nd  AECC p re vious ly ha d  file d  te s timony d irt inc lude d  in fo rma tion

a ddre s s ing le ga l is sue s  surrounding TEP 's  contra ct cla ims . In RUCO's  Fe brua ry 29, 2008 dire ct

te s timony, RUCO a dopte d tha t pre vious  te s timony [se e  Dire ct Te s timony of Ma ryle e  Dia z Corte z,

pa ge  33] a nd a s se rte d tha t TEP 's  pos ition wa s  ba se d on imprope r a s sumptions  a bout the  1999

Se ttle me nt Agre e me nt. [Se e  Dire ct Te s timony of Be n Johnson, Ph.D, pa ge s  15-l6]. S ta ff witne ss

John Antonuk a lso provide d his  inte rpre ta tion of the  1999 S e ttle me nt Agre e me nt in his  Fe brua ry

29, 2008 dire ct te s timony a t pa ge s  6 a nd 15 - 20. In re s pons e , Chie f J udge  Zla ke t offe re d his

opinion as  a  former judge  as  to how, if he  was a  judge  today, he  would approach the  dispute  re la ted

to the  1999 Se ttlement Agreement. No w, in the  context of the  pending Se ttlement Agreement, a ll of

the  te s timony re ga rding the  1999 S e ttle me nt Agre e me nt - both from Chie f J us tice  Zla ke t a nd

othe rs  - p rovide s  ba ckground  informa tion  re ga rd ing  the  unde rlying  d is pute  ove r the  1999

Settlement Agreement.

Notably, RUCO does  not a sk tha t any othe r te s timony rega rding the  dispute  ove r the  1999

Se ttlement Agreement be  s tricken. RUCO's  objection does  not seem to be  to the  subject ma tte r of

Chief Justice  Zlake t's  tes timony. RUCO's  obi section appears  to focus on the source of the  evidence

in a tte mpting to e xclude  only Chie f Jus tice  Zla ke t's  te s timony. It would be  unjus t a nd ine quita ble
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opinion or othe rwise ." RUCO doe s  not conte nd tha t Chie f J us tice  Zla ke t is  not a n e xpe rt on Arizona
law or Arizona  courts. Thus, centra l issue  under Rule  702 is  whether the  testimony "wi11 assist the  trie r
of fa ct." More ove r, unde r Arizona  Rule  of Evide nce  704, te s timony in the  form  of a n opinion or
infe rence  tha t is  otherwise  admissible  is  not objectionable  because  it embraces an ultimate  issue  to be
decided.
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to s trike  Chie f Jus tice  Zla ke t's  te s timony while  a ll othe r te s timony re ga rding the  dispute  ove r the

1999 Se ttle me nt Agre e me nt re ma ins  in the  re cord. And, in orde r to provide  the  full conte xt of the

issues  unde rlying the  Se ttlement Agreement, a ll of the  pre -filed te s timony should be  admitted - a s

is  common in se ttle me nt ca se s  a nd is  provide d for in the  Se ttle me nt Agre e me nt. As  is  a lwa ys  the

ca s e , the  P re s id ing  Adminis tra tive  La w J udge  a nd the  Commis s ion  will g ive  the  te s timony

whatever weight they deem appropria te .
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IV. RUCO's Motion is Inconsistent with the Scope of the Hearing.
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RUCO s ugge s ts  tha t cros s -e xa mining Chie f J us tice  Zla ke t will ta ke  up Commis s ion time

and re source s . Although RUCO appea rs  to sugges t tha t Jus tice  Zlake t will be  appea ring to te s tify

in s upport of the  S e ttle me nt Agre e me nt [Motion a t pa ge  3, line  lb], tha t is  not the  ca s e . Chie f

Jus tice  Zlake t did not provide  direct te s timony in support of the  Se ttlement Agreement and will not

appear a t the  hearing. In this  regard, Chie f Jus tice  Zlake t is  no diffe rent than any other witness  who

previous ly filed te s timony in the  ra te  ca se  portion of the  proceeding, but who did not file  te s timony

in support of (or in oppos ition to) the  S e ttle me nt Agre e me nt. Ra the r, pursua nt to the  P a ra gra ph

20.1 of the  S e ttle me nt Agre e me nt, a ll pre vious ly pre -file d te s timony, including Chie f J us tice

Zla ke t's  re butta l te s timony, will be  submitte d into the  re cord - a s  ha s  be e n a  s ta nda rd pra ctice  in

pre vious  docke ts  re s ulting in s e ttle me nts . For e xa mple , RUCO file d te s timony on be ha lf of Be n

J ohns on. Mr. J ohns on's  prior te s timony would be  a dmitte d into e vide nce  whe the r he  file d ne w

te s timony or was  ca lled a s  a  witne ss  a t the  hea ring. This  proce ss  provide s  the  context unde rlying

the  S e ttle me nt Agre e me nt a nd provide s  informa tion tha t a s s is ts  the  Commiss ion in de te rmining

whe the r the  S e ttle me nt Agre e me nt is  in the  public inte re s t. Thus , contra ry to RUCO's  a s se rtion,

a llowing Chie f Jus tice  Zla ke t's  te s timony to be  submitte d with a ll the  othe r pre -file d te s timony will

not re quire  a dditiona l time  or re source s . Ra the r it is  RUCO's  untime ly Motion tha t is  a tte mpting to

delay this  process and take-up Commission time and resources.

Furthe r, Pa ragraph 20.1 express ly rese rves  the  right for pa rtie s  to cha llenge  te s timony such

as  Chie f Jus tice  Zlake t's  te s timony should the  Commiss ion re ject the  new Se ttlement Agreement.

Any potentia l conce rns  othe r pa rtie s  may have  about any such te s timony have  been pre se rved by

5



Co n c lu s io n

RESPECTFULLY SUBMITTED this  2nd da y of July 2008.

TUCSON ELECTRIC POWER COMPANY

B y
Raymond S. I-Ieyman
P hilip J . Dion
Miche lle  Live ngood
Tucson Electric Power Company
One South Church Avenue, Ste  200
Tucson, Arizona  85701

and

1 the  s igna torie s  in the  event tha t the  Se ttlement Agreement is  not approved by the  Commiss ion and

2 the  hearing resumes on the  origina l applica tion in this  docke t.

3 v .

4 The  Commiss ion should deny RUCO's  Motion to S trike . It is  clea r tha t the re  is  no ba s is  for

5 s ingling out Chie f Jus tice  Zla ke t's  te s timony for e xclus ion. While  RUCO ma y not be  ple a se d with

6 Chie f Jus tice  Zla ke t's  conclus ions , the re  is  no ba s is  to s trike  his  te s timony from the  re cord. The

7 P re s iding Adminis tra tive  La w J udge  a nd the  Commis s ion ca n re vie w Chie f J us tice  Zla ke t's

8 te s timony unde r the  circumstances  it ha s  been submitted and give  it the  cons ide ra tion and we ight

9 that they deem appropria te .

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

Micha e l W. P a tte n
Ros hka  De Wu1f & P a tte n, P LC
One  Arizona  Ce nte r
400 Ea s t Va n Bure n S tre e t, S uite  800
P hoe nix, Arizona  85004
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1 Origina l and 15 copies  of the  foregoing
filed this  2nd day of July 2008 with:

2

3

4

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

5 Copy of the  foregoing hand-de live red/mailed
this  2nd day of July 2008 to:6

7

8

Billy L. Burne tt, P .E.
3351 North Rive rbend Circle  Eas t
Tucson, Arizona  85750

9

1 0

JOhI1 E. O'Hare
3865 North Tucson Blvd
Tucson, Arizona  95716

1 1 Copy of the foregoing emailed this 2nd
day of July 2008 to:

1 2

1 3

1 4

1 5

Jane Rodder, Esq.
Adminis tra tive  La w Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion
400 W. Congress
Tucson, Arizona  85701
jrodda@azcc.gov
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Janet Wagner, Esq.
Robin Mitche ll, Es q.
Chie f Counse l, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
iwagner@azcc.gov
nnitche11@azcc.gov
nscott@azcc.gov
rosorio@azcc.gov
mfinica l@a zcc.gov
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Ernest G. Johnson
Dire ctor, Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
aigwe@azcc.gov
obuck@azcc.gov
tford@azcc.gov
bkeene@azcc.gov
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1 Da nie l Poze fsky
Re s ide ntia l Utility Consume r Office
1100 West Washington, Suite  220
Phoenix, Arizona  85007
dpozefskv@azruco.gov
egamble@azruco.gov

C. Webb Crocke tt
P a trick J . Bla ck
FENNEMORE CRAIG, P C
3003 North Centra l Avenue , Suite  2600
Phoenix, Arizona  85012-2913
wcrocke tt@fcla w.com
pb1ack@fc1aw.con1
khiggins@energvstra t.com

Michael Grant, Esq.
Gallagher & Kennedy
2575 East Camelback Road
Phoenix, Arizona 85016
mmg@gknet.com
gvaquinto@ar*izonaic.org

Peter Q. Nyce , Jr
Gene ra l Attorney-Regula tory Office
De pa rtme nt of the  Army
901 North Stuart S tree t
Arlington, Virginia  22203
peter.nyce@us.arn1y.mi1

Da n Ne idlinge r
Ne idlinge r & Associa te s
3020 Nollth 17th Drive
Phoenix, Arizona  85015
dne id@cox.ne t
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Nicola s  J . Enoch
Lubin & Enoch, P C
349 North Fourth Avenue
Phoenix, Arizona  85003
Nicholas .enoch@azbar.org
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Lawrence  Robertson
p. o. Box 1448
Tubac, AZ 85646
tubac1awver@aol.com
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Thomas Mum aw
Ba rba ra  A. Kle ms tine
Arizona  Public Se rvice  Company
p . o . Box 53999, S ta tion 9708
Phoenix, Arizona  85072
Barbara .kle rnstine@aps.com
Meghan.grable@pinnaclewest.com
Susan.casady@aps.co1n

Robe rt J . Me tli
S ne ll & Wilme r LLP
One  Arizona  Cente r
400 East Van Buren
P hoe nix, AZ 85004
rn1et1i@swlaw.com
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Chris tophe r Hitchcock
La w Office s  of Chris tophe r Hitchcock
P . O. Box AT
Bisbee , Arizona  85603
lawvers@bisbee law.com

Timothy Hoga n
Arizona  Cente r for Law
in the  Public Inte re s t

202 Eas t McDowell Road, Suite  153
Phoenix, Arizona  85004
thogan@aclpi.org

Je ff Schlege l
SWEEP Arizona  Representa tive
1167 West Samalayuca Dr
Tucson, Arizona  85704
schlege li@aol.com

15

16

17

18

19

20

21

22

23

24

Da vid Be rry
Western Resource Advocates
p. O. BOX 1064
Scottsda le , Arizona  85252
azb1uhi11@aol.com

Micha e l L. Kurtz, Esq.
Kurt J . Boehm, Esq
Boe hm, Kurtz & Lowry
36 East Seventh Street, Suite  1510
Cincinna ti, Ohio 45202
KBoe hm@bk1la wtirm.com
mku1'tz@bklla wtirm.com
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Greg Patterson
Arizona  Compe titive  P owe r Allia nce
916 West Adams, Suite  3
Phoenix, Arizona  85007
gpatterson3 @cox.net

9



Cynthia  Zwick
1940 E. Luke  Avenue
Phoenix, Arizona  85016
czwick@azcaa .org

1

2

3

4

5

6

7

8

9

Willia m P . S ulliva n
Curtis , Goodwin, S ulliva n,

Uda ll & S chwa b, P LC
501 East Thomas Road
Phoenix, Arizona  85012
wsulliva n@cgsus la w.com
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