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17 Tucson Electric Power Company (“TEP”), through undersigned counsel, hereby responds in

18 || opposition to RUCO’s Motion to Strike the Testimony of Thomas A. Zlaket (“RUCO’s Motion to
19 || Strike”) as follows:

20 RUCO’s Motion to Strike should be rejected because it is (i) untimely; (ii) unsupported by,
21 || and contrary to, Arizona law; (iii1) unjustly selective as it seeks to exclude only Chief Justice
22 || Zlaket’s expert testimony while acknowledging that other non-lawyer witnesses have sponsored
23 | legal memoranda as part of their testimony which is included in the record of this case; and (iv)
24 || inconsistent with the scope of the hearing regarding the Settlement Agreement scheduled to

25 || commence on July 9, 2008.

27 || evidence admissible in Commission proceedings. In fact, Arizona law gives the Commission wide

|
\
!
‘ 26 As set forth below, RUCO’s Motion to Strike completely ignores Arizona law governing
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discretion to admit evidence. At best, thé RUCO Motion to Strike argues to the weight that the
Commission should afford Chief Justice Zlaket’s testimony at this point in the proceeding. Its
arguments regarding admissibility are groundless.

RUCO’s Motion to Strike is an unfortunate, last minute attempt to distract the Parties from
the purpose of the Settlement Agreement Hearing, that is, to adjudicate the merits of the proposed
Settlement Agreement. RUCO’s attempt to strike Chief Justice Zlaket’s testimony at this point is
an unnecessary step backwards. Chief Justice Zlaket’s testimony was filed as rebuttal testimony in
the rate case application portion of this case. The signatories to the Settlement Agreement have all
agreed that all previously filed testimony in this case would be admitted as evidence (including
Chief Justice Zlaket’s testimony, the testimony it was rebutting and even RUCQO’s testimony). The
signatories further agreed to preserve their procedural rights in the event the Commission rejects
the Settlement Agreement and a hearing on the rate case application is held. If RUCQO’s Motion to
Strike were granted, it would unilaterally nullify that provision negotiated and agreed upon by the
signatories of the Settlement Agreement.

There is no factual, equitable or legal basis for granting RUCO’s Motion to Strike and it
should be rejected by the Commission.

L RUCQ’s Motion is Untimely.
TEP filed Chief Justice Zlaket’s testimony on April 1, 2008. RUCO’s Motion to Strike was

filed three months later. RUCO did not offer any explanation as to why it waited until two days

before the pre-hearing conference and one week before the commencement of the hearing in this
case to file its Motion. TEP believes that RUCO is merely attempting to distract the parties from
the real issue at hand—whether the Settlement Agreement is in the public interest. Moreover,
RUCO is well aware that the Settlement Agreement provides that all previously filed testimony is
to be admitted in the record and that, accordingly, TEP will not be calling Chief Justice Zlaket as a
witness at the hearing as it did not submit any additional testimony from Chief Justice Zlaket in

support of the Settlement Agreement. Further, TEP would be opposed to any delay in the

commencement of the hearing due to RUCO’s Motion. Therefore, TEP has responded within
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twenty-four hours and is prepared to discuss RUCO’s Motion to Strike at the July 3, 2008
Procedural Conference and submit the matter for determination by the Administrative Law
Judge at that time.

The Commission should not allow the belated Motion to Strike to distract the parties’
efforts, delay the hearing or circumvent the terms of the Settlement Agreement.

IL. Chief Justice Zlaket’s Testimony is Admissible Under Controlling Arizona Law.

RUCO’s Motion to Strike is undermined by its failure to cite any case that addresses the
admissibility of testimony in a Commission proceeding. Instead, RUCO proffers no more than two
isolated quotes from unexplained cases that deal with jury trial and courtroom decorum in other
jurisdictions. RUCO fails to cite an Arizona case, statute, or rule. Once actual Arizona law is
considered, it is clear that RUCO’s motion is ill-founded.

It is well settled that the Commission is not bound by strict rules of evidence. Under ARS §
40-243, “[n]either the commission nor a commissioner shall be bound by technical rules of
evidence, and no informality in any proceeding or in the manner of taking testimony before the
commission or a commissioner shall invalidate any order, decision, rule or regulation made,
approved or confirmed by the commission.” Likewise, the Commission’s procedural rules state
that the Commission is not bound by “technical rules of evidence” and that the rules of evidence
may be “relaxed” by the Presiding Officer. A.A.C. R14-3-109.K. These provisions recognize that
proceedings before the Commission are unlike court proceedings. Indeed, the Commission’s broad
provisions for admissibility are particularly effective in assisting the Commission in determining
whether the broad standard of “in the public interest” is met — something narrow technical
evidentiary rules would inhibit.

Moreover, even if this case was subject to the full technical rules of evidence, Chief Justice

Zlaket’s testimony would still be admissible.' Even RUCO acknowledges that there is support for

If Justice Zlaket’s testimony were submitted in court, its admissibility would be governed by Arizona
Rule of Evidence 702, which provides that “If scientific, technical or other specialized knowledge will
assist the trier of fact to understand the evidence or determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training or education, may testify thereto in the form of an

3
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having expert opinion evidence such as Chief Justice Zlaket’s in the record. (RUCQO’s Motion at
page 3, line 7). For example, expert legal testimony on the meaning of statutes has been allowed in
an electric rate dispute. See NUCOR Corp v. Nebraska Public Power Dist, 891 F.2d 1343, 1350
(8™ Cir. 1989).

III.  Chief Justice Zlaket’s Testimony is Unjustly Selected for Exclusion.

Chief Justice Zlaket’s testimony was submitted as rebuttal to the direct testimony of several
other parties, including RUCO. RUCO’s Motion to Strike has acknowledged (at page 2, lines 10-
19) that TEP, RUCO and AECC previously had filed testimony that included information
addressing legal issues surrounding TEP’s contract claims. In RUCO’s February 29, 2008 direct
testimony, RUCO adopted that previous testimony [see Direct Testimony of Marylee Diaz Cortez,
page 33] and asserted that TEP’s position was based on improper assumptions about the 1999
Settlement Agreement. [See Direct Testimony of Ben Johnson, Ph.D, pages 15-16]. Staff witness
John Antonuk also provided his interpretation of the 1999 Settlement Agreement in his February
29, 2008 direct testimony at pages 6 and 15 — 20. In response, Chief Judge Zlaket offered his
opinion as a former judge as to how, if he was a judge today, he would approach the dispute related
to the 1999 Settlement Agreement. Now, in the context of the pending Settlement Agreement, all of
the testimony regarding the 1999 Settlement Agreement — both from Chief Justice Zlaket and
others — provides background information regarding the underlying dispute over the 1999
Settlement Agreement.

Notably, RUCO does not ask that any other testimony regarding the dispute over the 1999
Settlement Agreement be stricken. RUCQO’s objection does not seem to be to the subject matter of

Chief Justice Zlaket’s testimony. RUCO’s objection appears to focus on the source of the evidence

in attempting to exclude only Chief Justice Zlaket’s testimony. It would be unjust and inequitable

opinion or otherwise.” RUCO does not contend that Chief Justice Zlaket is not an expert on Arizona
law or Arizona courts. Thus, central issue under Rule 702 is whether the testimony “will assist the trier
of fact.” Moreover, under Arizona Rule of Evidence 704, testimony in the form of an opinion or
inference that is otherwise admissible is not objectionable because it embraces an ultimate issue to be
decided.
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to strike Chief Justice Zlaket’s testimony while all other testimony regarding the dispute over the
1999 Settlement Agreement remains in the record. And, in order to provide the full context of the
issues underlying the Settlement Agreement, all of the pre-filed testimony should be admitted — as
is common in settlement cases and is provided for in the Settlement Agreement. As is always the
case, the Presiding Administrative Law Judge and the Commission will give the testimony

whatever weight they deem appropriate.

IV.  RUCO?’s Motion is Inconsistent with the Scope of the Hearing.

RUCO suggests that cross-examining Chief Justice Zlaket will take up Commission time

and resources. Although RUCO appears to suggest that Justice Zlaket will be appearing to testify
in support of the Settlement Agreement [Motion at page 3, line 18], that is not the case. Chief
Justice Zlaket did not provide direct testimony in support of the Settlement Agreement and will not
appear at the hearing. In this regard, Chief Justice Zlaket is no different than any other witness who
previously filed testimony in the rate case portion of the proceeding, but who did not file testimony
in support of (or in opposition to) the Settlement Agreement. Rather, pursuant to the Paragraph
20.1 of the Settlement Agreement, all previously pre-filed testimony, including Chief Justice
Zlaket’s rebuttal testimony, will be submitted into the record — as has been a standard practice in
previous dockets resulting in settlements. For example, RUCO filed testimony on behalf of Ben
Johnson. Mr. Johnson’s prior testimony would be admitted into evidence whether he filed new
testimony or was called as a witness at the hearing. This process provides the context underlying
the Settlement Agreement and provides information that assists the Commission in determining
whether the Settlement Agreement is in the public interest. Thus, contrary to RUCO’s assertion,
allowing Chief Justice Zlaket’s testimony to be submitted with all the other pre-filed testimony will
not require additional time or resources. Rather it is RUCO’s untimely Motion that is attempting to
delay this process and take-up Commission time and resources.

Further, Paragraph 20.1 expressly reserves the right for parties to challenge testimony such

as Chief Justice Zlaket’s testimony should the Commission reject the new Settlement Agreement.

Any potential concerns other parties may have about any such testimony have been preserved by
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the signatories in the event that the Settlement Agreement is not approved by the Commission and
the hearing resumes on the original application in this docket.
V. Conclusion

The Commission should deny RUCO’s Motion to Strike. It is clear that there is no basis for
singling out Chief Justice Zlaket’s testimony for exclusion. While RUCO may not be pleased with
Chief Justice Zlaket’s conclusions, there is no basis to strike his testimony from the record. The
Presiding Administrative Law Judge and the Commission can review Chief Justice Zlaket’s
testimony under the circumstances it has been submitted and give it the consideration and weight

that they deem appropriate.

RESPECTFULLY SUBMITTED this 2" day of July 2008.

TUCSON ELECTRIC POWER COMPANY

o

Raymond S. Heyman

Philip J. Dion

Michelle Livengood

Tucson Electric Power Company
One South Church Avenue, Ste 200
Tucson, Arizona 85701

and

Michael W. Patten

Roshka DeWulf & Patten, PLC

One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
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Original and 15 copies of the foregoing
filed this 2™ day of July 2008 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy of the foregoing hand-delivered/mailed
this 2™ day of July 2008 to:

Billy L. Burtnett, P.E.
3351 North Riverbend Circle East
Tucson, Arizona 85750

John E. O’Hare
3865 North Tucson Blvd
Tucson, Arizona 95716

Copy of the foregoing emailed this 2nd
day of July 2008 to:

Jane Rodda, Esq.

Administrative Law Judge
Hearing Division

Arizona Corporation Commission
400 W. Congress

Tucson, Arizona 85701
jrodda@azcc.gov

Janet Wagner, Esq.

Robin Mitchell, Esq.

Chief Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
jwagner(@azcc.gov

rmitchell@azcc.gov
nscott@azcc.gov
rosorio@azcc.gov

mfinical@azcc.gov

Erest G. Johnson

Director, Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
aigwe@azcc.gov
cbuck@azcc.gov

tford@azcc.gov
bkeene@azcc.gov
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Daniel Pozefsky

Residential Utility Consumer Office
1100 West Washington, Suite 220
Phoenix, Arizona 85007
dpozefsky@azruco.gov
egamble@azruco.gov

C. Webb Crockett

Patrick J. Black

FENNEMORE CRAIG, PC

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913
wcerockett@fclaw.com
pblack@fclaw.com
khiggins(@energystrat.com

Michael Grant, Esq.
Gallagher & Kennedy

2575 East Camelback Road
Phoenix, Arizona 85016
mmg@gknet.com
gyaquinto@arizonaic.org

Peter Q. Nyce, Jr

General Attorney-Regulatory Office
Department of the Army

901 North Stuart Street

Arlington, Virginia 22203
peter.nyce(@us.army.mil

Dan Neidlinger
Neidlinger & Associates
3020 North 17" Drive
Phoenix, Arizona 85015
dneid@cox.net

Nicolas J. Enoch

Lubin & Enoch, PC

349 North Fourth Avenue
Phoenix, Arizona 85003

Nicholas.enoch@azbar.org

Lawrence Robertson
P. O. Box 1448
Tubac, AZ 85646
tubaclawyer@aol.com
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Thomas Mumaw

Barbara A. Klemstine

Arizona Public Service Company
P. O. Box 53999, Station 9708
Phoenix, Arizona 85072
Barbara.klemstine@aps.com

Meghan.grable@pinnaclewest.com

Susan.casadyv@aps.com

Robert J. Metli

Snell & Wilmer LLP
One Arizona Center
400 East Van Buren
Phoenix, AZ 85004
rmetli@swlaw.com

Christopher Hitchcock

Law Offices of Christopher Hitchcock
P. O. Box AT

Bisbee, Arizona 85603
lawyers@bisbeelaw.com

Timothy Hogan
Arizona Center for Law
in the Public Interest
202 East McDowell Road, Suite 153
Phoenix, Arizona 85004

thogan@aclpi.org

Jeff Schlegel

SWEEP Arizona Representative
1167 West Samalayuca Dr
Tucson, Arizona 85704
schlegelj@aol.com

David Berry

Western Resource Advocates
P. O. Box 1064

Scottsdale, Arizona 85252
azbluhill@aol.com

Michael L. Kurtz, Esq.

Kurt J. Boehm, Esq

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
KBoehm@bkllawfirm.com

mkurtz@bkllawfirm.com

Greg Patterson

Arizona Competitive Power Alliance
916 West Adams, Suite 3

Phoenix, Arizona 85007

gpatterson3@cox.net
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Cynthia Zwick

1940 E. Luke Avenue
Phoenix, Arizona 85016
czwick@azcaa.org

William P. Sullivan
Curtis, Goodwin, Sullivan,
Udall & Schwab, PLC

501 East Thomas Road
Phoenix, Arizona 85012
wsullivan@cgsuslaw.com
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