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IN THE MATTER OF THE AP P LICATION OF
MARK GRAP P  D/B/A S ERVICEBERRY
WATER COMP ANY FOR AP P ROVAL OF
TI-IE S ALE OF ITS  AS S ETS  AND TRANS FER
OF ITS  CERTIFICATE OF CONVENIENCE
AND NECES S ITY TO VERNON VALLEY
WATER, INC.

DE C IS IO N n o . 69963

OPINION AND ORDER

September 20, 2007

Phoenix, Arizona

Marc E. Stem

Vemon Valley Water, Inc., by its president, Mr.
Mark E. Graph; and

Ms. Robin Mitchell,  Staff At torney, Legal
Division, on behalf of the Utilities Division of
the Arizona Corporation Commission.

BY THE COMMISSION:

On March 22, 2007, Mark Grapp d/b/a Serviceberry Water Company ("SWC") and Vernon

Valley Water, Inc. ("VVW") filed with the Arizona Corporation Commission ("Cormnission") an

application for approval of the sale of SWC's assets and transfer of SWC's Cert ificate of

Convenience and Necessity ("Certificate") to VVW.

On April 19, 2007, the Commission's Utilit ies Division ("Start") issued a let ter of

insuMciency which stated that the application had not met the sufficiency requirements of A.A.C. R-

14-2-41 l(C).
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On July 10, 2007, Staff issued a letter of sufficiency.

On July 19, 2007, by Procedural Order, the Commission scheduled a hearing on September

20, 2007.
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* * * * * * * * *

1 SWC provided notice  pursuant to the  rems of the  Procedura l Orde r.

2 . On S e pte mbe r 20 , 2007, a  fu ll public  he a ring  wa s  conve ne d be fore  a  duly a uthorize d

3 Adminis tra tive  La w J udge  of the  Commis s ion a t its  office s  in P hoe nix, Arizona . VVW a ppe a re d

4 through its  pre s ide nt, Mr. Ma rk Gra pp, a nd S ta ff a ppe a re d with couns e l. At the  conclus ion of the

5 hearing, the  matte r was taken under advisement pending submission of a  Recommended Opinion and

6 Orde r to the  Commiss ion.

7 *

8 Ha ving cons ide re d the  e ntire  re cord he re in a nd be ing fully a dvis e d in the  pre mis e s , the

9 Commiss ion finds , conclude s , a nd orde re d tha t:

10

l l l . Pursua nt to the  a uthority gra nte d by the  Commiss ion in De cis ion No. 57852 (Ma y 14,

12 1992) S WC provide s  public wa te r utility s e rvice  to 19 cus tome rs  a pproxima te ly 18 mile s  e a s t of

13 S how Low, Apa che  County, Arizona .

14 2. In approxima te ly 1991 , Mr. Mark Grapp pe rsona lly purchased the  a sse ts  of the  utility

15 from its  forme r owne r. Afte r a pprova l of the  sa le  of the  a s se ts  a nd tra ns fe r of the  Ce rtifica te  by the

16 Commiss ion in Decis ion No. 57852, Mr. Grapp opera ted SWC as  a  sole  proprie torship until 2003 .

17 3. Afte r ope ra ting S WC a s  a  s ole  proprie tors hip for e le ve n ye a rs , Mr. Gra pp forme d

18 VVW, which he  incorpora te d in Arizona  on Ma rch 21, 2003, to own a nd ope ra te  the  utility.

19 4. On Ma rch 22, 2007, Mr. Gra pp d/b/a S WC file d a n a pplica tion with the  Commiss ion

20 re que s ting the  Commiss ion's  a pprova l for the  s a le  of S WC's  a s se ts  a nd tra ns fe r of its  Ce rtifica te  to

21 VVW. To fa cilita te  Commiss ion a pprova l of the  tra nsa ction, Mr. Gra pp, during the  he a ring, a gre e d

22 to promptly file  docume nta tion which confirms  the  tra ns fe r of the  utility's  a s s e ts  from hims e lf to his

23 corpora tion, VVW.

24 5. VVW is  a n Arizona  corpora tion in good s ta nding with the  Commiss ion, a nd is  owne d

25 by Mr. Gra pp a nd his  wife , Ba rba ra .

26 6. Presently, Mr. Grapp is  VVW's  pre s ident and manage r.

27 7. Mr. Gra pp is  VVW's  ce rtifie d  ope ra tor a nd ha ndle s  wa te r s a mpling  a nd re la te d

28 activitie s  for the  sys tem. He  will continue  in this  capacity a fte r the  sa le  and transfe r a re  approved by

FINDING S  O F FACT
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1 the  Commiss ion.

2 8. As  re quire d  by the  Commis s ion 's  P roce dura l Orde r, notice  wa s  provide d of the

3 applica tion for approva l for the  sa le  of a sse ts  and transfe r of SWC's  Certifica te  to VVW.

4 9. Any obliga tions  due  for re funds  a nd/or de pos its  from S WC's  e xis ting cus tome rs  will

5 be  a ssume d or ha ve  pre vious ly be e n pa id by VVW.

10. VVW will cha rge  the  ra te s  a nd  cha rge s  p re vious ly a u thorize d  fo r S WC by the6

7 Commission.

11.8 Mr. Grapp te s tified tha t a  county franchise  has  recently been is sued to VVW to

9 operate  its  system in county rights  of way by the  Apache County Board of Supervisors  ("Board"),

10 and VVW will file  a  copy of the  franchise  agreement with the  Commission in this  docket a fte r its

11 rece ipt from the  Boa rd.

12 12. VVW, which ha s  be e n ope ra ting the  sys te m, is  curre nt on Commiss ion filings  a nd is

13 current on the  payment of its  sa les  and property taxes.

14 13. The  utility's  we ll ha s  a rs e nic conte nt we ll be low the  ma ximum a llowa ble  a mount of

15 10 pa rts  pe r billion ("ppb") ba s e d on re ce nt a rs e nic te s ts  a nd VVW's  wa te r me e ts  the  Arizona

16 De pa rtme nt of Environme nta l Qua lity's  ("ADEQ's") s ta nda rds  ma de  e ffe ctive  in Ja nua ry 2006.

17 14. Mr.  G ra p p  will tra n s fe r th e  o wn e rs h ip  o f S WC's  we ll s ite ,  s to ra g e  fa c ilitie s ,

18 dis tribution sys te m a nd a ll othe r a s se ts  to VVW upon the  Commiss ion's  a pprova l of the  a pplica tion

19 a nd will file  copie s  of a ll docume nts  tra ns fe rring owne rship with the  Commiss ion.

20 15. During the  he a ring, Mr. Gra pp a cknowle dge d tha t he  owns  a nd ope ra te s  thre e  othe r

21 public wa te r sys tems  a s  follows: A. Pe te rsen Wate r Company, Ceda r Grove  Wate r, Inc., and Watco,

2 2  In c .

23 16. A. Pe te rsen Wate r Company, an Arizona  corpora tion in good s tanding, was  acquired a

24 number of yea rs  ago by Mr. Grapp when he  purchased its  s tock from the  former owners .

25 17. Mr. Gra pp pe rs ona lly a cquire d the  a s s e ts  of Ce da r Grove  Wa te r Compa ny s e ve ra l

26 ye a rs  a go from its  forme r owne rs . In Ma rch 2003, he  forme d a  corpora tion, Ce da r Grove  Wa te r, Inc.,

27 a n Arizona  corpora tion in good s ta nding, to continue  the  utility's  ope ra tions . Mr. Gra pp s ta te d this

28 utility ha s  a n a pplica tion pe nding in Docke t No. W-02597A-07-0169, e t a l. re que s ting Commis s ion

n
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•

•

•

1 approval for the sale of the utility's assets and transfer of its Certificate to the corporate entity

2 18. According to the  Staff Report, SWC/VVW is  providing water which meets ADEQ

3 requirements and meets the standards of the Safe Drinking Water Act.

4 19. SWCNVW has  previous ly filed a  Backflow Prevention Ta riff and a  Curta ilment

5 Tariff, both of which were approved by the Commission.

6 20. Staff is recommending the approval of the application herein subject to the following

7 conditions :

8 that VVW continue to charge the authorized rates and charges of SWC;

9 that Mark Grapp file , within 90 days of the  effective  da te  of this  Decis ion, Mth the

10 Commiss ion's  Docket Control, as  a  compliance  item in this  docke t, copies  of adj

l l documentation transferring ownership of SWC's assets to VVW;

12 tha t VVW file , within 365 da ys  of the  e ffe ctive  da te  of this  De cis ion, with the

13 Commiss ion's  Docke t Control, a s  a  compliance  item in this  docke t, a  copy of its

14 Apache County franchise; and

15 that VVW file  by June 30 2009, an application for a  rate increase using a 2008 test

16 year, if its 2008 Annual Report shows an operating loss.

17 21. Staff further recommends that the Commission's  Decision approving the transfer of

18 Certificate  and assets  to VVW, be considered null and void, after due process, should VVW fail to

19 meet the second, third and fourth conditions listed above.

20 22. Under the circumstances, we believe that the application should be approved subject to

21 Staflf"s recommendations herein.

22 23. Because an allowance for the property tax expenses of the utility company is included

23 in its  ra tes  and M11 be collected from its  customers, the  Commission seeks assurances from the

24 company tha t any taxes  collected from ra tepayers  have  been remitted to the  appropria te  taxing

2 5 a uthority. It ha s  come  to the  Commis s ion's  a tte ntion tha t a  numbe r of utility corps e s  ha ve  be e n

26 unwilling or unable  to fulfill the ir obliga tion to pay the  taxes  tha t were  collected from ra tepayers

27 some for as many as twenty years. It is  reasonable, therefore, that as a  preventive measure, VVW

28 should annually file , as part of its  annual report, an affidavit with the Utilities Division attesting that

•
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1 the company is current in paying its property taxes in Arizona.

CO NCLUS IO NS  O F LAW

1. S WC is  a  public s e rvice  corpora tion within the  me a ning of Article  XV of the  Arizona

2. Th e  Co mmis s io n  h a s  ju ris d ic tio n  o ve r S WC a n d  o f th e  s u b je c t ma tte r o f th e

a pplica tion.

3 . The re  is  continuing ne e d for the  provis ion of wa te r utility s e rvice  to the  public in the

SWC's  ce rtifica ted se rvice area.

4 . VVW is  a  fit and proper entity to rece ive  the  asse ts  and Certifica te  of SWC.

5. Notice  of the  a pplica tion a s  de scribe d he re in wa s  give n in the  ma nne r pre scribe d by

law.

6. The conditions as set forth in Findings of Fact Nos. 20 and 21 are reasonable and

should be adopted.

ORDER

IT IS  THEREFORE ORDERED tha t the  a pplica tion of Ma rk Gra pp d/b/a  S e rvice be rry Wa te r

Compa ny a nd Ve rnon Va lle y Wa te r, Inc. for a pprova l of the  s a le  of utility a s s e ts  a nd tra ns fe r of

Certifica te  of Convenience  and Necess ity to Vernon Va lley Wate r, Inc. is  he reby approved.

IT IS  FURTHER ORDERED tha t Ve rnon Va lle y Wa te r, Inc. s ha ll continue  to cha rge  wa te r

customers  the  exis ting ra tes  and charges  until further Order by the  Commission.

.  IT IS  FURTHER ORDERED tha t Ma rk Gra pp d/b/a S e rvice be rry Wa te r Compa ny a nd

Ve mon Va lle y Wa te r, Inc. sha ll comply in a ll re spe cts  with Findings  of Fa ct No. 20 a nd Conclus ion

of La w No. 6.

IT IS  FURTHER ORDERED tha t the  a uthoriza tion gra nte d he re ina bove  s ha ll be  null a nd

void, a fte r due  process , if Mark Graph d/b/a Se rvicebe rry Wate r Company and Vernon Va lley Wate r,

Inc. fa il to time ly tile  the  docume nta tion re quire d to be  file d in Findings  of Fa ct No. 20.

5 DECISION no. 69963



COMMISSIONERCHAIRMAN

V4 / 0

) s

DOCKET no. W-02481 A-07-0 I68 ET AL. I

1 IT IS FURTHER ORDERED that Vemon Valley Water, Inc. shall file, as part of its annual

2 report, an affidavit with the Utilities Division attesting that the company is current on paying its

3 property taxes in Arizona.

4 IT IS FURTHER ORDERED that this Decision shall become effective immediately.

5 BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

6

7 (
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9

/////4%
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11

COMMISSIONER I0o)0nwisf§16nER

IN WITNESS WHEREOF, 1, DEAN s. MILLER, Interim
Executive Director of the Arizona Corporation Commission,
have hereunto set my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the City of Phoenix,
this o*<1ay of Q c ! f » , 2007.

12
13
14
15
16
17
18
19 DISSENT

20

21 DISSENT
22 MEs:db

23
24
25
26
27
28

INTERIM EXECUTIVE DIRECTOR
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2 DOCKET NOS .:

3

MARK GRAP P  D/B/A S ERVICEBERRY WATER COMP ANY

W-02481 A-07-0168 and W-20540A-07-0168

Ma rk Gra pp
4  VE RNO N VALLE Y W ATE R,  INC.

P .O. Box 1270
Show Low, Arizona  85902-12705

6 Chris top he r Ke e le y, Chie f Couns e l
Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
Phoenix, Arizona  85007
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Ernest Johnson, Director
Utilitie s  Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Stree t
Phoenix, Arizona  85007
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