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Introduction

1 2

1 3

1 4

This case involves a complaint by Eschelon Telecom of Arizona, Inc. ("Eschelon"), a

competitor of Qwest Corporation ("Qwest"), alleging that Qwest was denying it the ability to

expedite' Local Service Requests ("LSRs") under its existing Interconnection Agreement ("ICA")

unless it signed an Amendment to its ICA which substantially changed its rights under the long-

15 standing process that had been mutually understood and utilized by both Qwest and Eschelon.

16 Qwest relies upon the Change Management Process ("CMP") to justify its actions. Qwest

17 argues that the CMP is the Commission approved process for changes of this nature and that it

18 satisfies the "mutually developed" language contained in Eschelon's ICA. Eschelon takes issue with

19 Qwest's position that the process was "mutually developed". Eschelon argues that the process was

20 unilaterally developed by Qwest and imposed upon its competitors.

21 The Staffs position is that Qwest should have waited until the current ICA with Eschelon

22 expired before insisting upon a material change in how it would handle expedites, unless Eschelon

23 agreed to the change in process. In the end, it is clear that with respect to this change, it was material

24 and affected the rights of the parties under the long-standing expedite process in effect under existing

25 ICes. Certain Competitive Local Exchange Canters ("CLECs"), at least some of those that regularly

26 followed and participated in the CMP, expressed their objection, and in some cases confusion,

27

28 1 "The Expedite Proces s  is  a  procedure tha t is  followed when a  CLEC reques ts  an ea rlier due da te than the s tanda rd
interva l from Qwes t for the ins ta lla tion of wholesa le products  and services ." Genung Direct Tes t., Ex. S-l a t 6-7.



Jver the  changes  made  to the  process  by Qwest in a  success ion of diffe rent ve rs ions  to the  expedite

recess  presented in the  CMP. In fact, one  CLEC objected tha t it had a lready s igned the  Amendment

3 imper an ea rlie r ve rs ion presented by Qwest and tha t Qwest subsequently imposed a  mate ria l change

4 to the  wa y tha t Ame ndme nt worke d

In a ddition, the  CMP proce ss  wa s  ne ve r inte nde d to trump or cha nge  a  CLEC's  rights  unde r

6 its  exis ting ICA. This  is sue  was  the  subject of cons ide rable  discuss ion in the  Section 271 workshops

7 he ld by the  Commis s ion whe n it a pprove d the  proce s s  a s  pa rt of Qwe s t's  271 a pplica tion. The

8 docume nt codifying the  CMP  proce s s  cle a rly s ta te s  tha t if the re  is  a  conflict be twe e n the  ICA or

rights  unde r the  ICA and the  CMP, the  ICA controls

In addition to be lieving tha t Esche lon was  aggrieved in this  case , the  S ta ff be lieves  tha t othe r

ll CLECs  ma y ha ve  be e n a s  we ll by the  s ucce s s ion of cha nge s  to the  e xpe dite  proce s s  in the  CMP

12 which ultima te ly re sulted in a  ma te ria l change  to the  exis ting process . The  changes  went we ll beyond

1 3

1 4

15

16

1 7  IC e s .

the  origina l Change  Request of Covad which was for an optiona l expedite  process  for non-emergency

circumstances . Because  Qwest a lso expla ined the  Amendment as  an optiona l process  for CLECs, the

S ta ff ha s  re comme nde d tha t Qwe s t offe r CLECs  the  ne w proce s s  re pre s e nte d by the  Ve rs ion 30

Amendment as  another option in addition to the  process  for emergency expedites  under the ir exis ting

S ta ff ha s  ma de  othe r re comme nda tions  dis cus s e d he re in tha t s hould be  a dopte d by the

18 Commis s ion a s  we ll, including: 1) inclusion of a definition of design and non-design services in

19 Qwe s t's  Arizona  Ta riffs , 2) inclus ion of e xpe dite s  of Unbundle d Loops  in ICA ne gotia tions , a nd 3)

20 a doption of a  P e rfonna nce  Indica tor De finition ("P ID") for Expe dite s  of Unbundle d Loops

P roc e dura l His to ry

23

24

25

26

On April 14, 2006, Es che lon Te le com of Arizona , Inc. ("Es che lon") file d a  Compla int with

the  Arizona  Corpora tion Commis s ion ("Commis s ion") a ga ins t Qwe s t Corpora tion ("Qwe s t")

a lleging tha t Qwes t had re fused to provide  both repa irs  for disconnects  in e rror and the  capability to

expedite  orde rs  for unbundled loops  unde r the  repa ir and expedite  language  of the  Qwest-Esche lon

Inte rconne ction Agre e me nt ("ICA")

By P roce dura l Orde r da te d J une  6, 2006, the  Commis s ion 's  Utilitie s  Divis ion S ta ff wa s

28 orde red to pa rticipa te  in this  case . A subsequent Procedura l Order da ted August 16, 2006 es tablished

27
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1

2

3

4

5

6

7

8

a  proce dura l s che dule  in this  ca se , which wa s  subse que ntly modifie d by re que s t of the  pa rtie s  on

Janua ry nth 2007. The  P rocedura l Orde r a lso adopted an inte rim process  for expedite s . The  inte rim

process  prese rved Esche lon's  ability to obta in no-cost emergency expedites  but required Esche lon to

pay for non-emergency expedites.2

Qwes t, Esche lon and S ta ff filed te s timony on the  is sues  ra ised in this  ca se . On Februa ry 23,

2007, Qwe s t a nd Es che lon file d a  J oint Motion S ubmitting S e ttle me nt Agre e me nt. P urs ua nt to a

P roce dura l Orde r, Utilitie s  Divis ion S ta ff wa s  orde re d to file  re sponse  to the  Se ttle me nt Agre e me nt

by Ma rch 9, 2007. The  conditiona l S e ttle me nt Agre e me nts  provide d tha t for the  le ngth of time  tha t

9 the  curre nt in te rconne ction  a gre e me nt be twe e n Qwe s t a n d  E s ch e lo n  re ma in s  th e  b in d in g

1 0

11

1 2

1 3

1 4

1 5

inte rconne ction a gre e me nt be twe e n the  pa rtie s  in Arizona , Qwe s t a gre e s  to inte rpre t the  e xpe dite

provis ions  of the  a gre e me nt to a llow Es che lon in Arizona  to obta in e xpe dite d due  da te s  on a ll

products , including unbundled loops  and other products  ca tegorized by Qwest as  "des igned se rvices"

a ccording to the  old proce ss  a /k/a  Expe dite s  Re quiring Approva l proce ss  pursua nt to which Qwe s t

will grant Esche lon's  requests  for an expedite  a t no charge  under specified conditions .

The  Utilitie s  Divis ion  Dire ctor tile d  a  re s pons e  on  Ma rch  9 , 2007 ind ica ting  tha t S ta ff

16 be lie ve d the  S e ttle me nt Agre e me nt could be  in the  public inte re s t if it include d the  following S ta ff

17  conditions :

1 8 (1)

1 9

20

Qwest should continue to support the  same Expedite  Process that has been
used in the  pa s t for a ll products  and se rvice s  (including unbundled loops)
if die  orde r mee ts  any of the  Emergency crite ria  or conditions  or where  the
cus tome r's  s a fe ty ma y be  a n is s ue  if the  Expe dite  is  not proce s s e d. No
a dditiona l cha rge  s hould be  a pplie d be yond the  s ta nda rd ins ta lla tion
charge .

2 1

22
<2)

23

24

Qwe s t s h o u ld  co n tin u e  with  th e  e n h a n ce me n t to  th e  E xp e d ite s  &
Esca la tions  Ove rview Process , a s  origina lly reques ted by Covad, offe ring
an option to CLECs  to expedite  Orde rs  when the  s itua tion does  not mee t
the  e me rge ncy crite ria  or conditions . This  option should be  offe re d to a ll
CLE Cs  via  a n  a me n d me n t to  th e  CLE C's  cu rre n t In te rco n n e c tio n
Agre e me nt a nd ma y involve  a  cha rge  whe n the  option is  utilize d by the
CLEC.

25

26
(3) Qwe s t should re imburse  the  a dditiona l $1800 plus  inte re s t (if a pplica ble )

tha t was  charged to Esche lon in this  pa rticula r Compla int.

27

28

2 June 6, 2006 Procedural Order at p. 2.
3 The Settlement Agreement was conditional because it was contingent upon cormnents to be filed by Staff The
Agreement allowed either Qwest or Eschelon (or both) to opt out of the Agreement within 10 calendar days of receipt of
Staffs comments and proceed to hearing.

S :\MS cott-2\MS cott\06-0257\06-0257 - Es che lonBrie f1.doc 3



1 (4)

2

3

Due  to the  na ture  of this  pa rticula r Compla int which s te mme d from a n
Esche lon caused e rror in disconnection of an incorrect number, Esche lon
s h o u ld  imp le me n t a  tra in in g  o r re fre s h e r tra in in g  p ro g ra m fo r its
re pre s e nta tive s  s tre s s ing the  importa nce  of a ccura cy whe n orde ring
cha nge s  to the ir cus tome rs ' s e rvice  in orde r to try to a void or minimize
unnecessary customer service outages.

4

5
(5) Qwes t should include  a  de finition of des igned and non-des igned se rvice s

in its  Arizona  ta riffs  and inte rconnection agreements .

6 (6)

7

8

S ta ff re comme nd tha t a  pe rforma nce  me a s ure me nt for e xpe dite s  of
Unbundle d Loops  be  de ve lope d through CMP  a nd tha t the  ra te (s ) for
expedites be considered as part of the  next cost docket.4

As was the ir right under the  Se ttlement Agreement, both Esche lon and Qwest opted-out of the

9 Se ttlement Agreement, a lbe it for diffe rent rea sons . Esche lon s ta ted tha t its  intent "is  to be  pa rty to a

10 se ttlement agreement in this  matte r only if the  re solution is  in the  public inte re s t."5 Qwes t s ta ted tha t

l l "[g]ive n tha t the  S ta ff file d comme nts  re comme nding a dditiona l conditions , Qwe s t is  e xe rcis ing its

12 right to opt out of the  se ttle me nt in its  e ntire ty."6

A hearing was he ld on August 28 and 29, 2007. S ta ff presented Pamela Genung as its  witness1 3

14 in this  ma tte r.

1 5 111. Facts Underlying the Eschelon Complaint

1 6

1 7

1 8

1 9

20

2 1

22

23

The  following fa cts  we re  ta ke n from the  te s timony of Qwe s t Witne s s  J e a n Nova k's  Dire ct

Tes timony and a  chronology of events  prepa red by Esche lon in re sponse  to S ta ff Da ta  Reques t 3.7

On Ma rch 8, 2006, Qwe s t re ce ive d a  Loca l Se rvice  Re que s t ("LSR") from Esche lon to disconne ct a

DSI Capable  loop for one  of its  cus tomers .8 Esche lon had actua lly intended to disconnect an ana log

2 -wire  unbund le d  loop , s o  a ppa re n tly Es che lon  e rre d  in  in itia lly ide n tifying  the  loop  to  be

disconnected The  Discormect was  reques ted for March 15, 2006.10 The  DS] Capable  Loop se rved

a  cus tome r in Me sa , Arizona  which is  a  non-profit orga niza tion tha t se rve s  pe ople  with disa bilitie s ."

On Ma rch 15, 2006, Qwe s t s e nt a  comple tion notice  to Es che lon informing it of the  dis conne ct."

24 4
5

25

26 7

27 9

2 8 11
12

Staff Report, datedMarch 9, 2007 at 4-5.
Eschelon Telecom of Arizona, Inc.'s Notice of Opt-Out and Request for Procedural Conference dated March 16,

2007, at 2.
6 Qwest Corporation's Notice of Withdrawal from Settlement Agreement, dated March 16, 2007, at 1.

See Genung Direct Test., Ex. S-1 art 1.
8 Novak Direct Test., Ex. Q-5 at 9. Eschelon acknowledges that it requested this disconnect in error.

Genung Direct Test., Ex. S-1, art. 1 at 2.
10 Novak Direct Test., Ex. Q-5 at 9.

Id.
Id. At 10.
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1

2

3

4

5

6

7

8

9

1 0

S hortly the re a fte r, Es che lon wa s  conta cte d by its  cus tome r tha t its  s e rvice  wa s  not working."

Es che lon pe rforme d trouble  is ola tion a nd de te rmine d tha t the  trouble  wa s  in Qwe s t's  ne twork.14

Esche lon ope ne d a  Qwe s t re pa ir ticke t.15 Once  the  trouble  re port wa s  is s ue d, the  s e rvice  wa s

re s tore d for a  brie f pe riod of time .16 Qwe s t told Es che lon tha t Qwe s t ha d found a  mis s ing cros s

conne ct in the  Qwe s t Ce ntra l Office  which Qwe s t the n re pa ire d." Howe ve r, a ppa re ntly be ca use  the

dis conne ct proce s s  from the  firs t orde r pla ce d by Es che lon ha d not ye t be e n comple te d, the  DS l

Ca pa ble  Loop wa s  disconne cte d once  a ga in on Ma rch 15, 2006.18 On Ma rch 16, 2006, Esche lon

s ubmitte d a n orde r for a  ne w DS I Ca pa ble  Loop.19 The  ne xt da y, Ma rch 16, 2006, Es che lon's

cus tome r conta cte d its  Re pa ir S e rvice  Bure a u a nd told Esche lon tha t it wa s  out of s e rvice  a ga in."

Esche lon aga in pe rformed trouble  isola tion and de te rmined tha t the  cus tomer's  Tl was  out of se rvice

1 1 a ga in. Furthe r te s ting indica te d tha t the  trouble  wa s  in Qwe s t's  ne twork." Esche lon ca lle d Qwe s t's

1 2

1 3

1 4

repa ir cente r and during tha t ca ll was  told tha t the re  was  a  disconnect order placed aga ins t the  circuit

and tha t Eschelon would have  to submit a  new order to Qwest to restore  the  sewice .22 The  same day,

Esche lon submitted a  LSR to orde r a  new DSI Capable  Loop and reques ted a  due  da te  of March 23,

2006.231 5

1 6

1 7

1 8

1 9

Qwest witness  Novak s ta ted in he r te s timony tha t the  order did not reques t expedited se rvice .

(it did not "che ck the  box on the  LS R conce rning a n e xpe dite  with a  "Y", which would ha ve  le t

Qwest know tha t Esche lon wanted to expedite  the  orde r.")24 However, the  next day a  representa tive

from Es che lon conta cte d the  Qwe s t Ca ll Ce nte r a nd a s ke d tha t the  orde r be  e xpe dite d." Qwe s t

20

21

22

23

24

25

26

27

28
25

13 Genung Direct Test., Ex. S-1, art. 1 at 1.

14 Novak Direct Test., Ex. Q-5 at 10.

15 Id.; see also Genung Direct Test., art. 1 at 1.

16 Id.
17 Id.
18 Novak Direct Test., Ex. Q-5 at 10.
19 Id. at 10-11.
z0 Genung Direct Test., EX. S-1, art. 1 at 2.
21 Id.
zz Id.
z3 Id. Apparently Qwest's Expedite process provides two options for a CLEC to request an expedite. Eschelon
followed the second option which was to submit the request with a due date interval from Qwest's Service Interval Guide
("SIG") or the parties' ICA and then the CLEC is to call the Qwest Call Center. Qwest's standard interval for a DSI loop
per Qwest's SIG is 5 days.
24 rd. at 11.

Id.
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1

2

3

4

5

6

7

8 for service 9929

9

10

11

12

13

14

15

rejected the request for an expedited due date. Eschelon opened an escalation ticket, having been

informed by its customer that a medical emergency existed.26

Eschelon then called the Qwest call center  to open a Qwest t ier  one escalation ticket to

request an expedite." It was denied so Eschelon opened a tier two escalation ticket. Another denial

was received by Eschelon so it opened a Qwest tier four escalation. Eschelon was told that it must

sign Qwest's expedite contract amendment before Qwest would expedite the due date." Eschelon

indicated to Qwest at that time the "medical nature of the residents at this center and the urgent need

Eschelon also told Qwest it would pay for the expedite.30 Later that day, March 17,

2006, Eschelon's request for expedite was again denied because it had not signed an amendment to

its ICA." Eschelon apparently sent Qwest a letter from its customer which outlined the critical need

for service due to the medical nature of the residents (children and adults with disabilities).32

Qwest  Witness Novak's test imony confirms the reason for  the denial,  she "specifically

informed Eschelon that the request did not qualify for expedited orders on unbundled loops because it

did not satisfy the requirements of the expedite process set  for th in the Commission approved

CMPP" Qwest witness Novak further stated that:

16

17

18 ,,34

19

" . . . the Minneapolis Center  Team lead reviewed all the facts surrounding the
requested expedite including the letter Eschelon had faxed to Qwest describing
the business activities of the Rehabilitation Center. Based on Eschelon not having
a n expedit e a mendment  a nd ba sed on the fa c t  t ha t  t her e wa s  no medica l
emergency, Qwest denied the expedite request for the third time.

But it was established at the hearing, that Qwest relied upon information received after the

20 Es che lon compla int wa s  file d, to de te rmine , in its  opinion, tha t no me dica l e me rge ncy e xis te d.

2 1 The next day Eschelon informed Qwest that it was submitting an ASR, ordering a special

22 access service (DS 1 private line) out of the Qwest retail tariff and would pay the expedite charges set

23

24

26

25 27

z8

2 6 29

30

27 31
32

2 8 33

34

Id.
Id.
Id. a t 3.
Id.
Id; re cord No va k Direct Tes t., Ex. Q-5 a t 12.
Genung Direct Tes t., Ex. S-1, a rt. 1 a t 3.
Id. a t 4.
Novak Direct Tes t., Ex. Q-5 a t 11.
Id. a t 12.
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1

2

3

4

5

6

forth in tha t ta riff." Be ca us e  it wa s  a  we e ke nd, the  orde r could not be  fille d until Ma rch 20, 2006,

the  following Monday.36

Qwest's  new expedite  process  deve loped through the  CMP took e ffect on or about January 3,

2006. Be tween Janua ry 3, 2006 and March 7, 2006, Esche lon submitted more  than 10 reques ts  for

expedites . Qwest re fused each such request because  "as  required by CMP, the  Esche lon ICA did not

conta in a  ra te  for expediting an order."37

IV. Eschelon Was Entitled to Have Its Order Expedited by Qwest under the Existing
Interconnection Agreement.

7

8

9

1 0 Es che lon opte d in to  Qwe s t's  ICA with  AT&T a s  it wa s  pe rmitte d to  do unde r 47 U.S .C.

11 Es che lon firs t opte d  in to  the

12 Qwe s t/AT&T ICA in e a rly 2000.38 Tha t ICA, which is  s till the  e xis ting ICA, s ta te d tha t Qwe s t s ha ll

13 provide  Es che lon the  capability to expedite  a  s e rvice  orde r. Section 3.2.2.1.3 of the  Qwes t/Es che lon

14 ICA s ta te s :

A. Es che lon 's  ICA Provided  for Expedite s  for a ll P roduc ts

15

16

17

18 Furthe r, it wa s  e s ta blis he d a t the  he a ring tha t the  ICA did not limit Es che lon's  ca pa bility to

19 expedite  non-des ign s e rvices  only, but covered both des ign and non-des ign s e rvices ."

20 Qwes t provided Es che lon with the  capability to expedite  a  s e rvice  orde r until J anuary 3, 2006,

21 when it began to deny a ll reques ts  for expedites  placed by Eschelon.

22 Qwe s t a dmitte d in te s timony tha t it de nie d e ve ry Es che lon re que s t for a n e xpe dite  a fte r

23 J a nua ry 3, 2006, for de s ign s e rvice s . Qwe s t furthe r a dmitte d a t the  he a ring tha t it would no longe r

24 expedite  any Es che lon orde rs  in the  future  under its  ICA for des ign s e rvices  until Es che lon s igned an

25 Amendment to ICA a llowing Qwes t to cha rge  $200.00 pe r day.

"Expe dite s : U S  WE S T s h a ll p ro vid e  CO -P RCVIDE R th e  ca p a b ility to
e xpe dite  a  s e rvice  orde r. Within two (2) bus ine s s  hours  a fte r a  re que s t from
CO-PROVIDER for a n e xpe dite d orde r, U S  WEST sha ll notify CO-Provide r of
U S  WES T's  confirma tion to comple te , or not comple te , the  orde r within the
e xpe dite d inte rva l."

26
35

27 36
37

28 38
39

Id. at 13.
Id.
Id. at 7.at 7.
Tr. at 258.
Tr. at 227.
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Qwest witnesses  te s tified a t the  hea ring tha t despite  the ir re jection of Esche lon expedites  and

2 inte nt to re j e t the m in the  future , Es che lon s till ha d the  "ca pa bility" to e xpe dite  unde r its  ICA, a nd

3 thus  the re  wa s  no bre a ch of the  ICA. The  following e xcha nge  re la ting to this  is s ue  took pla ce

4 be tween Charles  Steese , Qwest's  a ttorney and Esche lon Witness  Doug Denney a t the  hearing:

1

5

6

[BY QWES T ATTORNEY S TEES E] And s o you s a y tha t it re move d the
a bility a t a ll to e xpe dite . You me a n the  a bility to e xpe dite  unbundle d loop
orders , true?

7 [ES CHELON WITNES S  DENNEY] Tha t's  corre ct.

8 * * * * *

9 I s a id Qwe s t s till ha s  the  -. provide s  the  a bility to a llow you to che ck on
the  LSR tha t you want to expedite  an order, correct?

1 0

11

1 2

Right, I me a n , a nd  Ms . J ohns on  is  re a lly the  e xpe rt on  tha t. My
unde rs ta nding from ta lking to he r is  tha t we  ha ve  the  option of e ithe r
checking the  LSR or ca lling in for an expedite , tha t tha t's  Qwes t's  current
- tha t would be  Qwest's  process  to do an expedite .

1 3

1 4

And Qwes t didn't remove  those  processe s , did it?  The  inte rna l processe s
tha t we re  a va ila ble  tha t if a n a ppropria te  orde r come s  in it ca n ge t the
order processed on an expedited basis , they're  s till in place , right?

1 5

1 6

No. If we  ge t ba ck - if we  trie d to orde r a n e xpe dite d loop, you re je ct tha t
orde r. Ca n we  che ck a  box?  Ye s , but you re je ct the  orde r. You s a y it's  -
you say we  can't expedite  tha t.

1 7 I unde rs tand. But the  box is  s till the re , true?

1 8

Q.

A. The  box is  the re , I be lieve .

1 9

20

Q.

A.

And the  people  a re  s till the re  you can ca ll, true?

I mean, if you're  going to re ject the  orde r, I don't - they may be  the re .

2 1 If you can answer my ques tion, plea se . The  people  a re  s till the re  tha t you
can ca ll like  you did for the  rehabilita tion cente r, true?

22

23
There  a re  people  the re  tha t will re j e t our orde r, yes , tha t's  true .

24
And the  me thods  a nd proce dure s  a re  s till in pla ce  for e xpe diting orde rs ,
correct?

25

26

Tha t I disagree  with. The  me thods  and procedure s  we re  wha t we  have  in
our contra ct. Tha t's  ba s ica lly wha t ha s  be e n re move d. We  ca n't e xpe dite
anymore . 0

27

2 8

40 Tr.a t 136-138.
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1 5

As incredulous  as  it may seem, Qwest is  a rguing tha t even though it intended to re j e t and did

re je ct e ve ry re que s t for e xpe dite  pla ce d by Es che lon for de s ign s e rvice s , Es che lon s till ha d the

"ca pa bility" to e xpe dite  be ca use  it could che ck a  box for a n e xpe dite d due  da te  or a sk some one  a t

Qwest for a n e xpe dite d due  da te , e ve n it though ha d no a bility a nymore  to  a ctua lly obta in  a n

expedite , because Qwest had unila terally changes the expedite  process.

Qwest a lso a rgues  tha t it did not breach its  ICA by denying any expedite s  for des ign se rvices

afte r January 3, 2006, because  it is  within Qwest's  sole  discre tion whether or not to grant expedites .41

Ms . Albe rs he im te s tifie d the re  wa s  no conflict be twe e n the  CMP  cre a te d proce s s  a nd Es che lon's

ICA, because  the  "contract conta ins  the  genera l provis ion tha t expedites  a re  ava ilable  and the  process

will be  ma de  a va ila b le , bu t it le a ve s  to  Qwe s t's  d is cre tion  whe the r o r no t e xpe d ite s  will be

gra nte d."42 But on cros s ~e xa mina tion, Ms . Albe rs he im a dmitte d tha t Qwe s t's  dis cre tion wa s  not

boundless  but ra ther there  were  crite ria  tha t defined which orders  were  entitled to expedited due  da tes

unde r the  Expe dite s  Re quiring Approva l proce s s , the  proce s s  in e ffe ct unde r the  pa rtie s ' long-

s ta nding course  of de a ling unde r the ir curre nt ICA." Ms . Albe rshe im e la bora te d on those  "bounds"

in the  following exchange  during the  hea ring:

1 6 "Q-

1 7

[BY S TAFF ATTORNEY MS . S COTT]: ..Le t me  a s k you this , though,
be ca use  from your te s timony it le a ds  one  to the  conclus ion tha t Qwe s t's
a bility to e xpe dite  is  s o dis cre tiona ry tha t the re  a re  no bounds  to tha t
discre tion.

1 8

1 9
[BY Q W E S T W ITNE S S  MS  ALBE RS HE IM]:
contract there  are  no bounds.

By th e  te rms  o f th e

20

2 1

Do you use  -- with re spe ct to crite ria  for e xpe diting orde rs , do you a pply
the  sa me  crite ria  in the  ca se  of a ny orde r involving, le t's  s a y, yourse lf or
the  CLECs'?  Are  the  same crite ria  used?

22

23

Ye s , a nd a ga in Ms . Ma rta in ca n ge t more  s pe cific on tha t. But, ye s , we
very conscious  of deve loping the  same te rms and conditions  for expedites ,
both to CLECs and to our re ta il cus tomers .

24 And you don't us e  a  s e pa ra te  lis t for CLEC cus tome rs  tha n you us e  or
diffe rent factors  for CLEC customers  than you use  for yourse lf?

25

26
No. If you a re  speaking wha t qua lifie s  a s  an emergency expedite , they a re
the  same qua lifica tions .

27
41

28 42
43

Id. a t 263.
Id. a t 264.
Id. a t 264.
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1

2

Oka y. S o the re  is  no .- you don 't d is c rimina te  in  fa vor of your cus tome rs
with  re s p e c t  to  e xp e d ite s  o r  th e  a b ility to  e xp e d ite  v e rs u s  C LE C
cus tome rs ?

3 No, we  don 't.

4
S o the re  a re  s ome  bounds  on your dis cre tion the n?

5
Q .

A.
6

We  ha ve  pu t the m on  ours e lve s  by e s ta b lis h ing  our proce dure s  for
expedites . We have  es tablished our bounds, and our bounds a re  the  same
for CLECs and re ta il cus tomers .

7
a nd

8
An d pe rha ps le ga l re quire me nts re ga rding dis c rimina tion
nondis crimina tion might ha ve  de fine d s ome  of thos e  bounds  a s  we ll?

9 Yes ,,44

10 B. The Mutually Acceptable and Long-Standing Course of Dealing Between the
Parties Supports Eschelon's Position

11

12

13

14

15

17

18

19

20

21

In this  ca se , the  ICA be tween the  pa rtie s  clea rly s ta te s  tha t Qwes t is  to provide  Esche lon the

capability to expedite  orders .45 The  contract a lso s ta ted tha t Qwest may charge  for expedites .46 The

ICA also sta ted that the  expedite  process was to be  mutually developed.47

The  ICA wa s  a mbiguous  on wha t the  e xpe dite  proce s s  would be  othe r tha n to s a y tha t it

16 would be  mutua lly de ve lope d by the  pa rtie s .

Whe n a  contra ct is  a mbiguous , Arizona  la w pe rmits  e vide nce  on the  pa rtie s ' cours e  of

de a ling." S uch e vide nce  is  a llowe d to "give  pa rticula r me a ning to or supple me nt or qua lify te rms  of

an agreement."49 Put anothe r way, "a  course  of dea ling is  a  sequence  of previous  conduct be tween

the  pa rtie s  to  a n a gre e me nt which is  fa irly to  be  re ga rde d a s  e s ta blis hing a  common ba s is  of

understanding for interpre ting the ir expressions and other conduct.50

An Expe dite  proce s s  wa s  a lre a dy in pla ce  a t the  time  tha t Es che lon firs t opte d into the

23 Qwe s t/AT&T Agre e me nt ba ck in 2000 a nd the  pa rtie s  cons is te ntly followe d tha t proce s s .51 Tha t

22

2 4 44

45

2 5 46

47

2 6 48

49

27

28

Id. at 263-264.
Qwest-Eschelon ICA at Section 3.2.2..13.
Id. at Section 3.2.4.2.1.
Id. at Section 3.2.2.12.
Keith Equipment Company v. Casa Grande Cotton Finance Company, 187 Ariz. 259, 928 P.2d 683 (App. 1996).
187 Ariz,. at 262, 928 P.2d at 686 (citing A.R.S. § 47-l205(c) and Koenen v. Royal Buick Co., 162 Ariz. 376, 783

P.2d 822 (App. 1989)("where terms in written contract are ambiguous, course of dealing evidence admissible to explain
them").
50 AROK Const. Company v. Indian Const. Services, 174 Ariz. 291, 848 P.2d 870 (App. 1993).
51 Genung Direct Test., Ex. S-1 at 18.
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1

2

3

proce s s  provide d for e xpe dite s  for both De s ign a nd Non-De s ign products  without cha rge  unde r

ce rta in emergency conditions .52 Tha t process  was  eventua lly se t out in the  Qwes t P roduct Ca ta log

("P CAT"), in Ve rs ion 1

The  process  provided tha t expedites  would be  provided a t no charge  for both Design and Non

5 Design se rvices  under any of the  following circumstances

6

7

•

•

Fire
Flood
Me dica l Eme rge ncy
Na tiona l Eme rge ncy
Conditions  whe re  the  e nd-us e r is  comple te ly out of s e rvice  (P rima ry line )
Dis conne ct in e rror by Qwe s t
Re que s te d s e rvice  is  ne ce s s a ry for e nd-us e r's  gra nd ope ning e ve nt de la ye d for
fa cilitie s  or e quipme nt re a s ons  with a  future  RFS  da te
De la ye d orde rs  with a  iilture  RFS  da te  tha t me e ts  a ny of the  a bove -me ntione d
conditions
Na tiona l S e curity
Bus ine s s  c la s s e s  o f s e rvic e  a re  una b le  to  d ia l 911  due  to  p re vious  o rde r
a c tivity
Bu s in e s s  c la s s e s  o f s e rvic e  wh e re  h u n tin g ,  c a ll fo rwa rd in g  o r vo ic e  m a il
fe a ture s  a re  no t working  corre c tly due  to  p re vious  o rde r a c tivity whe re  the
e nd-us e rs  bus ine s s  is  be ing critica lly a ffe cte d

14

Me dica l Eme rge ncie s  we re  a dde d to the  P CAT through Ve rs ion 6 of the  e xpe dite s  a nd

16 esca la tion process  but te s timony e licited a t the  hea ring es tablished tha t it was  an exis ting process

17
[BY ES CHELON ATTORNEY MERZ] And Ve rs ion  6  a dde d  me dica l

emergencies  to the  PCAT lis t of emergency conditions , correct?

19 [BY QWES T WITNES S  MARTAIN] Corre ct. It wa s  a n e xis ting proce s s
that was not documented

20

Version 6's  e ffective  da te  was  May 27`" of 2003
22

And I be lieve  you a lready sa id this , but the  addition of medica l emergency
for the  P CAT lis t docume nte d  s ome th ing  tha t wa s  a lre a dy in  p la ce
correct?

24
Tha t's  corre c t

And s o the  fa ct tha t s ome thing is  a dde d to the  P CAT lis t of e me rge ncy
conditions  doesn't necessa rily mean tha t it's  a  new condition, correct?

If it's  is sued a t Leve l 2. tha t would be  correct

Tr. at 379-80
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1 Es che lon's  a ctions  we re  cons is te nt with the  long-s ta nding proce s s  a nd cours e  of de a ling

2 be twe e n the  pa rtie s . Qwe s t's  a ctions  we re  not.

3 Eschelon's Customer Met the Medical Emergency Requirement

4

5

6

7

8

9

10

c .

with re s pect to the  Rehabilita tion Cente r, S ta ff Witne s s  Genung te s tified tha t the  cus tomer's

e xpe dite  orde r fe ll unde r the  conditions  whe re  the  e nd-us e r is  comple te ly out of s e rvice  (prima ry

line ), and thus  was  entitled to an expedite  without charge  under the  exis ting proces s .54 S ta ff Witnes s

Ge nung a ls o te s tifie d tha t due  to the  na ture  of the  cus tome r, the  orde r could a ls o be  cla s s ifie d a s  a

me dica l e me rge ncy, a nothe r circums ta nce  which e ntitle d Es che lon to a n e xpe dite d s e rvice  da te

without cha rge .55 The  Es che lon cus tomer in the  middle  of this  dis pute  wrote  the  following in a  le tte r

da ted March 17, 2006 to Es che lon which was  provided to Qwes t a s  a  bas is  to expedite  re s tora tion of

service :11

12

13

14

"[REDACTED] is  a  n o n -p ro fit co mmu n ity re h a b ilita tio n  o rg a n iza tio n  th a t
provides  critica l hea lth ca re  se rvice s , both inpa tient and outpa tient, to individua ls
with high leve l and urgent ca re  needs . Our organiza tion has  been se rving children
and adults  with severe  deve lopmenta l, physica l and behaviora l hea lth needs in the
east va lley s ince  1957.

15

16

17

18

Two da ys  a go our ce ntra lize d phone  s ys te m we nt down. Es che lon re ports  the
ne e d for proof of the  na ture  our s e rvice s  to e xpe dite  re -ins ta lla tion of our phone
s e rvice s  via  T-1. We  ha ve  s pe nt the  la s t 24 hours  in the  middle  of a  dis pute
be tween Es che lon and Qwes t a s  to the  rea s on for the  dis continua tion of s e rvice .
Fra nkly, we  don't ca re . Our dis a ble d citize ns  a re  in je opa rdy a nd could be  a t
grea t ris k without te lephone  s e rvice  to be  able  to communica te  hea lthca re , urgent
care  and programmatic needs . Please  be  advised that we have e levated this  matter
to our lega l couns e l. I trus t this  is s ue  will be  taken ca re  of immedia te ly.7756

19

20
Despite  this , Qwest Witness  Ms.Nova k tes tified a t the  hearing tha t:

21
"Qwe s t de nie d the  e xpe dite  re que s t be ca us e  it did not me e t the  crite ria  for a n
unbundle d loop which re quire d a  s igne d a me ndme nt. It a ls o did not me e t the
crite ria  of a  medica l emergency.,,57

22

23

24

25

Ms. Novak a lso te s tified tha t S ta ff was  mis taken in its  conclus ion tha t when the  cus tomer's  T-

1 was  disconnected by Qwes t, a  medica l emergency exis ted.58 S he  ba se d he r conclus ion not on

informa tion she  ha d a va ila ble  to he r a t the  time  of the  s e rvice  outa ge  but ba se d upon informa tion

26

54

2 7 55

SO

2 8 57

58

Genung Direct Tes t., Ex. S-1 a t 25-26.
Id .
Id. a t a rt. 8.
Tr. a t 430.
Id. a t431 .
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obta ined by Qwest in an inte rview be tween Qwest a ttorneys  and Esche lon's  cus tomer rega rding this

incident conducted a fte r Esche lon filed its  compla int in this  docke t.59

Ms. Novak te s tified tha t the  Rehabilita tion Cente r is  a  company tha t se rves  3,000 people  with

dis a bilitie s , give s  the m jobs  a nd he lps  the m be come  productive  me mbe rs  of s ocie ty.60 The

Rehabilita tion Cente r had seve ra l te lephone  lines  into the ir facility.61 They had primary lines  into the

business , and they had a  Tl tha t a llowed lines  into the  individua l rooms.62

De spite  the  le tte r submitte d by the  Ce nte r to Esche lon which wa s  pre se nte d to Qwe s t, Ms .

Nova k s ta te d tha t (from informa tion obta ine d la te r) no me dica l e me rge ncy e xis te d be ca us e  911

se rvices  were  ava ilable  a t a ll times  to the  facility.63 It seemed incongruous  tha t Qwest Novak did not

seem troubled tha t 911 service  to the  individua l rooms affected by the  outage  was not ava ilable , given

the  na ture  of the  fa cility a nd its  re s ide nts . In this  re ga rd, Ms . Nova k s ta te d: "...howe ve r, from a

medical perspective  no more  of a  medical emergency than any other business."64

Ye t, she  acknowledged tha t "[t]he  Rehabilita tion Cente r in an inte rview with Qwest pe rsonne l

sta ted tha t the  need for the  911 service  is  about two ca lls  per month for its  3,000 clients ."65

1 5 She a lso acknowledged that during the  outage:

1 6

1 7

"...The Rehabilitation Center did have an event that required 911 services when a
client went into heart distress. The Rehabilitation Center called 911 and
everything worked out well."66

1 8 Wha t is  not known is  wha t room the  clie nt with he a rt dis tre s s  wa s  in a nd if it wa s  one  of the

19 affected rooms, how much time  e lapsed before  911 could be  notified because  the  client could not dia l

20 911 from his  or he r own room. On the  othe r ha nd, if the  clie nt e xpe rie ncing proble ms  wa s  not in a

21 room a ffe cte d by the  outa ge , e ve rything would ha ve  worke d out we ll. If the  clie nt wa s  in a  room

22 affected by the  outage , Qwest is  fortuna te , in S ta ff" s  opinion, tha t everything worked out well.

23

24

2 5 SO

60

26 61
62

27 63
64

2 8 65

66

Id. a t 429.
Id. a t 429.
Id .
Id .
Id. a t 432.
Id. a t 431 .
Id. a t 431-32.
Id. at 431 .
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On cros s -e xa mina tion, Ms . Nova k a dmitte d tha t s he  ha d e s ca la te d the  is s ue  to  highe r

2 ma na ge me nt in Qwe s t a nd the y would not re cons ide r be ca us e  Es che lon ha d not s igne d a n ICA

3 amendment.

1

4

5

6

[BY E S CHE LON ATTORNE Y ME RZ]: ....My que s tion wa s  whe the r
whe n you ta lke d to the  ce nte r te a m, the  pe ople  tha t you ta lke d to a s
Es che lon 's  a dvoca te , did you urge  thos e  pe ople  to  cons ide r a llowing
E s c h e lo n  to  h a ve  th e  e xp e d ite  e ve n  th o u g h  it h a d  n o t s ig n e d  a n
amendment?

7 [QWES T WITNES S  NOVAK] Ye s , I did.

8 And who did you te ll tha t to?

9

Q.

A. I ta lked to Chris  Seward.

1 0 And wha t did you te ll Ms . Seward?

1 1

Q.

A.

1 2

I told he r tha t, you know, I found out tha t tha t le tte r had been sent from the
Rehabilita tion Cente r and tha t it had been reviewed by the  cente r and tha t
the  e s ca la tion ha d be e n de nie d. And I a s ke d he r if the re  wa s  a ny othe r
way tha t it could be  considered.

1 3

1 4
Q.

A.

And her response was what?

She sa id tha t she  would take  it one  management level up.
1 5

And what did she  do?
1 6

Q.

A.
1 7

1 8

1 9

She  came back to me  an hour or so la te r and sa id tha t it had been denied,
tha t we  ha ve  to be  cons is te nt with our proce ss  to ma ke  sure  tha t we  a re
provid ing  pa rity fo r a ll cus tome rs  a nd  tha t would  include  ha ving  a n
a1nendment."67

Given the  na ture  of the  facility, the  occurrence  of a t leas t two (2) 911 ca lls  pe r month, and the

20 fact tha t individua l rooms  to the  facility did not have  911 capability, S ta ff continues  to be lieve  tha t a

21 me dica l e me rge ncy e xis te d a nd Qwe s t should ha ve  put its  dis a gre e me nt with Esche lon a s ide  a nd

22 e xpe dite d Es che lon's  orde r." It is  ina ppropria te  for Qwe s t to re ly upon informa tion obta ine d a fte r

23 the  fact and for litiga tion purposes, to suggest tha t no medica l emergency exis ted.

The  fact tha t Qwest placed conside rable  re liance  upon information de rived a fte r the  Esche lon

25 Compla int is  a lso evident from the  following te s timony of Witness  Novak a t the  hea ring:

24

26

27

28

Id. at 434-435.
See. tr. at 441. (Qwest had the dispute resolution available to it but did not exercise it). Staff Genung also testified

that "Qwest should have expedited the request first and then followed up afterwards with the dispute resolution process.
Genung Direct Test., Ex. S-l at 34.

67

68
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1

[BY ES CHELO N ATTO RNEY MERZ]: ...You s a y, 'a fte r Es che lon
complained I performed some research and verified that the  Rehabilita tion
Center had additiona l lines  into the  facility'. Do you see  tha t?

2

3
[MS . NOVAK] Ye s , I do.

After Eschelon complained, what are  you revering to there?
4

Q-

A.
5

6

After the  Esche lon compla int - well, even before  the  Esche lon compla int,
I s ta rted ga the ring da ta  to do a  review to s ee  if the re  was  anything tha t I
could do in the  future  tha t would be  more  he lpful. And then what I did is  I
pe rfonne d a  s e a rch in our s ys te m a nd found tha t the re  we re  a dditiona l
lines  in the  Rehabilita tion Center.

7

8

9

You go on to s a y, 'I ha ve  be e n informe d ba s e d on a n inte rvie w with
personne l a t the  Rehabilita tion Center tha t the  Rehabilita tion Center was
fully aware  of the  fact tha t they had 911 s e rvice  through exis ting line s .'
Do you see that?

1 0 Yes , I do.

11 And you we re  re fe ning he re  to  a n inte rvie w tha t wa s  conduc te d by
Qwes t's  a ttorney, is  that right?

1 2

It was  an interview conducted by Qwest personnel, correct.
1 3

* * * * *

1 4

1 5
Tha t wa s  a n  in te rvie w tha t wa s  conduc te d  a fte r Es che lon file d  its
complaint in this  case?

1 6 I don't remember. I did not ge t a  forma l copy of it.

1 7

1 8

When Eschelon reques ted its  emergency expedite  in connection with the
Rehabilita tion Center, was  it Qwes t's  practice  to have  a ttorneys  interview
the cus tomer in order to determine whether the  emergency conditions  had
been satis fied?

1 9

I cannot answer that ques tion.
20

2 1
Well, we re  you aware  of any CLEC reques t for an emergency expedite
whe re  you ha d Qwe s t's  a ttorne ys  inte rvie w the  cus tome r to de te rmine
whether the conditions  had been satisfied?

22

23

24

25

I have  no knowledge . I cannot answer tha t."'"

On cross  examination, Ms .Novak conceded that direct contacts  with the  CLEC's  cus tomer to

determine whether a  medical emergency exis ted was  outs ide the norm and had not been done before

to the best other reco11ection.70
26

27

28 69
70

Id. a t 452-53.
Id. a t 456-57.
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An Amendment to Eschelon's Interconnection Agreement Was Not Required
Because Eschelon Could Already Obtain Emergency Expedites without Charge
Under its Existing ICA with Qwest

Qwe s t s hould not ha ve  re quire d Es che lon to s ign a n Ame ndme nt to its  ICA to obta in a n

e xpe dite  unde r the  long-s ta nding proce s s  in e ffe ct be twe e n Qwe s t a nd Esche lon. Esche lon wa s

entitled to expedite s  unde r its  current ICA, and for no cha rge  when an emergency medica l s itua tion

exis ted

More ove r, Qwe s t's  a ctions  in cha rging the  $200.00 ra te  for e xpe dite s  for de s ign s e rvice s

conflict with the  Commis s ion's  finding in the  la te s t Whole s a le  P ricing Docke t which a uthorize d

Qwe s t to  cha rge  for e xpe dite s  on  a n  Individua l Ca s e  Ba s is  ("ICE"). At Qwe s t's  u rg ing , the

Commis s ion re je cte d the  S ta ff witne s s  Dunke l's  pos ition to e s ta blis h fixe d ra te s  for a ll ICE ra te s

proposed by Qwest. One  of the  ICE ra tes  proposed by Qwest was of course  for expedites

Qwest did not in the  la s t Wholesa le  Pricing Docke t propose  a  fixed ra te , such as  the  $200.00

ra te  for expedite s  which it now wants  to cha rge , where  in it could have  been reviewed and approved

by the  Commiss ion. Ins te a d, Qwe s t a ske d for a nd wa s  a uthorize d by the  Commiss ion, to a ddre s s

ra tes  on an individua l case  or ICE basis

ICE ra te s  a re  typica lly us e d a nd propos e d whe n the  cos ts  va ry from ca s e  to ca s e  a nd

uniform ra te s  a re  not appropria te . Ms . Albe rshe im was  ques tioned about the  ICE ra te  approved by

the  Commission a t the  hearing

[BY ES CHELON ATTORNEY MERZ]: Is n 't it the  ca s e  tha t the
rea son for the  amendment is  to have  Esche lon agree  to pay $200
pe r da y ra the r tha n the  ICE ra te  tha t ha s  be e n a pprove d by the
Commiss ion?

l'm not s ure  the  two a re  mutua lly e xclus ive , but a ga in, I think I
mus t de fe r to Ms . Million

Is  it your pos ition tha t the  ICE ra te  is  equa l to $200 pe r day

It is  my unders tanding tha t tha t is  how Qwest applie s  it

In addition, during the  hea ring on this  ma tte r, Esche lon's  a ttorney introduced evidence  tha t a

Qwe s t witne ss  ha d te s tifie d in se ve ra l re ce nt a rbitra tions , including Arizona , tha t if Qwe s t wa nts  to

put in pla ce  a  se pa ra te  ra te  for a n a ctivity, it ne e ds  to e s ta blish or prove  tha t the  cos t of pe rforming

Id. at 298
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3

4

5

6

7

8

tha t activity is  not a lready recovered in an exis ting ra te .72 Qwest has  not demonstra ted tha t, given its

policies  to a llow emergency expedites  through January 3, 2006 without charge , and it's  des ire  to now

cha rge  $200 for this  previous ly free  se rvice  is  jus tified, aha  tha t the  activity is  not a lready recove red

in an exis ting ra te .

In addition while  Qwest re lie s  upon the  CMP process  to implement the  $200.00 cha rge , ra te s

a nd the  a pplica tion of ra te s  a re  outs ide  of the  CMP  proce s s ." At a  minimum, the  $200.00 cha nge

should a pply to non-e me rge ncy e xpe dite  only on a n inte rim ba s is  subje ct to re vie w in the  P ha se  III

Cos ting Docke t.

9  v .

1 0

The Qwest Change Management Process Does Not Support Qwest's Actions

Qwest Relies Upon the Change Management Process to Defend its Actions

11

1 2

1 3

1 4

A.

Qwest would have  one  be lieve  tha t the  CMP process  worked just as  it should have  in this  case

a nd tha t Qwe s t ha d a  right to cha nge  pa rtie s ' rights  unde r the ir e xis ting ICe s . This  is  be lie d by the

fa ct, howe ve r, tha t the re  we re  innume ra ble  obje ctions  by CLECs  to the  cha nge  impose d by Qwe s t

a nd the  cons ide ra ble  confus ion tha t surrounde d Ve rs ions  27 a nd 30 of the  e xpe dite  a nd e sca la tion

1 6

1 7

1 8

1 9

15 process  introduced by Qwest through the  CMP.

An overview of the  CMP process  is  necessa ry to unders tand the  a rguments  of the  pa rtie s . As

S ta ff Witness  Genung te s tified, the  CMP is  a  process  tha t deve loped a s  a  re sult of the  Section 271

proceeding. The  S e ction 271 proce e ding e xa mine d Qwe s t's  complia nce  with S e ction 271 a nd

S e c tion  272  re qu ire me n ts  ne ce s s a ry fo r Qwe s t to  ga in  e n try in to  the  in -re g ion , in te rLATA

te lecommunica tions  marke t.75 The  CMP provides  a  means  for CLEC input into changes  to Qwes t's20

2 1

22

Ope ra tions  S upport S ys te ms  ("OS S ") Inte rfa ce s , P roducts  a nd P roce s s e s ." Cha nge s  tha t a re

addressed through CMP typica lly include those tha t support or a ffect pre -orde ring,

23 orde ring/provis ioning, ma inte na nce /re pa ir a nd billing ca pa bilitie s , a nd production s upport is s ue s

24

25

26 72
73

27 74
75

2 8 76

Id. at 231 ,
Genung Direct Test., Ex. S-1 at 7, Johnson Direct Test., Ex. E-1 at 17.
Genung Direct Test., Ex. S-1 at 7.
Id.
Id. at 8.
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1

2

surrounding loca l e xcha nge  se rvice s  provide d by CLECs  to the ir e nd-use rs ." Those  proce sse s  a nd

procedures are  then codified in the  Qwest PCAT.78

Both Qwest and the  CLECs can propose  changes to processes  through the  CMP. Ms. Genung

4 described how the  process  works  in the  following passage  from he r Direct Tes timony:

"CLECs can use the CMP to request two categories o f cha nge s ,
products /processe s  and sys tem changes . A CLEC's  product/proce s s  cha nge
proposa l is s ubmitte d  to Qwest via a Change Request th rough  the
cmDcr@qwe s t.com mailbox. Qwest then reviews the  Change  Request to obta in a
high le ve l unde rs ta nding of the  cha nge  be ing re que s te d by the  CLEC. Qwe s t
subsequently schedules  a  ca ll with the  CLEC and Qwest representa tives  to cla rify
the  re que s t. The  CLEC pre se nts  the  propose d cha nge  a t the  ne xt monthly CMP
me e ting. Afte rwa rds , Qwe s t e va lua te s  the  Cha nge  Re que s t in more  de ta il a nd
deve lops  a  dra ft response . In Qwest's  response  to the  CLEC, it advises  the  CLEC

or de nie d. If the  prop/osed change  is
Qwest provides  the  CLEC with the  reason for the  denia l." 9

whe the r the  Change  Reques t is  accepted
denied,

Le ve l 0  cha nge s not cha nge

13 docume nta tion a nd do not a lte r CLEC ope ra ting cha nge s .81 Le ve l l cha nge s  a re  time  critica l

In he r te s timony, Ms . Ge nung e xpla ine d the  five  le ve ls  or cla s s ifica tions  of product/proce ss

12 cha nge s  a ddre s s e d through the  CMP .80 do th e  me a n in g  o f

14 corre ctions  to a  Qwe s t product/proce s s  a nd do not a lte r CLEC ope ra ting proce dure s .82 Le ve l 2

15 changes have  a  minimal effect upon CLEC opera ting procedures.83 Level 3 changes have  a  modera te

16 e ffect on CLEC ope ra ting procedure s  and require  more  le ad-time  be fore  implementa tion.84 Fina lly,

17 Le ve l 4 cha nge s  ha ve  a  ma jor e ffe ct on e xis ting CLEC ope ra ting proce dure s  or tha t re quire  the

18 de ve lopme nt of ne w proce dure s ."

As  re la te s  to this  Compla int, e xis ting e xpe dite  proce dure s  we re  a lre a dy in pla ce  a nd be ing

20 us e d prior to April 28, 2000, whe n the  Commis s ion a pprove d Es che lon's  opt-in to the  AT&T ICA in

21 Arizona .86 As  discussed above  tha t process  covered both Des ign and Non-Design Products  without

22 a n e xpe dite  fe e  for ce rta in e me rge ncy conditions .87 Qwe s t a nd Esche lon ope ra te d unde r this  long-

Id.
Id. a t 27.
Id. a t 10.
Id. a t 15-17.
Id. a t 15.
Id .
Id. a t 16.
Id.
Id .
Id. a t 18.
Id .
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1

2

3

4

5

6

7

s ta nding e xpe dite  proce s s  for ove r 5 ye a rs . The  CMP  proce s s  did not come  into e xis te nce  until in

2003, a fte r Qwest's  Arizona  Section 271 applica tion was  approved by the  FCC, we ll a fte r Esche lon's

exis ting ICA became effective .88

Ms. Genung describes  the  various  vers ions  of the  Expedite  process  discussed in the  CMP and

the  e volution of the  proce s s  ove r time ." Mos t of the  cha nge s  we re  imma te ria l. Four ve rs ions  a re

re le va nt to this  Compla int. Ve rs ion 1 ("Vl") docume nte d the  e xis ting Expe dite  P roce ss  a nd forma lly

docume nte d the  proce s s  for the  CLECs  on the  Qwe s t Whole sa le  We bs ite .90 It wa s  ha ndle d via  a

8 a n  a nnounce me nt da te  o f S e p te mbe r 20 , 2001 , e ffe c tive

9

CLEC product notifica tion with

immediately

1 0

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

Vers ion l l ("Vl 1") was  in re sponse  to a  Covad change  reques t for the  capability to expedite  a

re que s t whe n the  s itua tion did not me e t the  e me rge ncy crite ria ." In re s pons e  to Cova d's  re que s t,

Qwe s t cre a te d the  "P re -Approve d Expe dite  P roce s s " which a llowe d CLECs  the  opportunity to

rece ive  an expedited due  da te  rega rdle ss  of the  rea son, but for a  $200.00 pe r day fee ." Qwes t a lso

re na me d the  e xis ting proce s s  a s  the  "Expe dite s  Re quiring Approva l P roce s s " which a llowe d the

CLECs  to obta in e xpe dite s  for no cha rge  whe n ce rta in e me rge ncy conditions  we re  me t, including a

Qwe s t dis conne ct in e rror." CLECs  de s iring to re ce ive  the  ne w e xpe dite  proce s s  in a ddition to the

o ld  p roce s s , we re  re qu ire d  to  s ign  a n  Ame ndme nt to  the ir ICA." Ce rta in CLECs  s igne d a n

Ame ndme nt a t th is  time  to  ob ta in  the  a dd itiona l e xpe d ite  p roce s s , o the rs  d id  no t." Qwest

characterized the  new process as  an optional process in written materia ls  distributed to the  CLECs.97

Ve rs ion 27 ("V27") a dde d 2w/4w Ana log Unbundle d Loops  a nd Port In/Port Within re que s ts

to the  lis t of products  to be  included in the  Pre -Approved Expedite  Process  tha t were  previously lis ted

as  exceptions , thus  removing these  products  from the  Expedite s  Requiring Approva l P rocess  where

23

2 4 88

89

2 5 90

91

26 92
93

27 94
95

28 96
97

Tr. a t 330.
Id. a t 19-23.
Id. a t 19.
Id .
Id. a t 20.
Id .
Id .
Id .
Tr. a t 330.
Johnson Direct Tes t., EX. E-1 a t 21-22.
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1

2

3

4

an expedite  was  comple ted a t no additiona l cha rge  when the  Emergency conditions  were  me t." The

re s ulting e ffe ct wa s  tha t the  2w/4w Ana log Unbundle d Loops  we re  move d from the  Expe dite s

Re quiring Approva l P roce s s  to the  P re -Approve d Expe dite  P roce s s  whe re  a n e xpe dite  cha rge

a pplie d."

5

6

7

8

Vers ion 30 ("V30") changed the  process  to require  expedite  language  in a  CLEC's  ICA where

expedite s  a re  a ssocia ted with a  pe r day expedite  cha rge  for products  included in the  P re -Approved

Expe dite  P roce ss .100 If the  CLEC's  ICA did not conta in the  a ppropria te  e xpe dite  la ngua ge , Qwe s t

s ta te d tha t it would no longe r gra nt the  e xpe dite  re que s t unle s s  it wa s  due  to a  Qwe s t ca us e d

teaS0n_1019

10

11

12

1 3

The  notifica tion of V30 changes  was  made  prior to V27 changes  be ing upda ted in the  PCAT.

The  notifica tion for V30 thus  did not re flect the  V27 change  to add 2w/4w Ana log Unbundled Loops

co1n1nunity.103

14 B. Qwe s t's  Cours e  o f De a ling  Argume nt is  Withou t Me rit

15

16

1 7

1 8

19

20

21

22

23

24

Qwest a lso ra ises  a  "course  of dea ling" a rgument in this  case . Qwest a rgues  tha t even though

the  CMP  proce s s  wa s  not in e ffe ct a t the  time  Es che lon e nte re d into its  ICA with Qwe s t, tha t the

CMP process  controls  Esche lon's  rights  under its  ICA.

Qwest's  a rguments  in this  rega rd a re  two-fold. Firs t, Qwes t a rgues  tha t its  ICA with Esche lon

is  a mbiguous  with re spe ct to the  proce ss  to be  use d to come  to mutua l a gre e me nt on the  e xpe dite

process . Finding ambiguity where  none  truly exis ts  s ince  the re  was  a  long-s tanding expedite  process

in exis tence  under the  Eschelon ICA, Qwest then argues tha t the  parties ' course  of dea ling s ince  2004

has been to use  the  CMP process to effect changes to the  expedites  and esca la tion process. This  then

forms  the  ba s is  for Qwe s t to a rgue  tha t its  a ctions  in e ffe cting a  subs ta ntive  cha nge  to the  rights  of

Esche lon and other CLECs under the ir exis ting ICes  were  appropria te  through the  CMP process .

25

26

27

28

is Genung Direct Tes t., Ex. S-1 a t 22.
99 Id.
100 Id. a t 23.
101 Id .
10z Id .
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1 0

Even if Qwest's  a rgument is  accepted, the  CMP document express ly provides  tha t the  process

is  not intended to abridge  a  pa rtie s ' rights  under its  exis ting inte rconnection agreement. Moreover, a s

Ms . Ge nung te s tifie d the  la ngua ge  in the  CMP  docume nt is  ve ry e xplicit: e ve n if the re  is  no dire ct

conflict with the  language  of the  ICA, if the  CMP abridges  a  pa rtie s  rights  unde r tha t ICA, the  CLEC

doe s  not ha ve  to a cce pt it.104 The  ICA pre va ils . In tha t Qwe s t through its  a ctions  in the  CMP  wa s

proposing a  new process to charge  Eschelon for expedites  in circumstances tha t it had not charged for

in the  pa s t unde r its  ICA, Esche lon's  rights  we re  a bridge d or a dve rse ly a ffe cte d. More ove r, Qwe s t

witne s s e s  te s tifie d tha t the  CMP  is  us e d to ma na ge  the  pcAr.105 Ye t on cros s  e xa mina tion, Ms .

Albe rshe im conce de d tha t "...the  S GAT provide s  tha t a  CLEC sha ll not be  he ld to re quire me nts  of

the pCAT.»106

1 1

1 2

1 3

Second, Qwest a rgues  tha t the  CMP process  mee ts  the  requirements  in its  ICA with Esche lon

tha t the  expedite  process  be  mutua lly deve loped. But a s  discussed be low, this  was  not the  case  with

V 27 and V 30 of the  PCAT.

1 4 D. The Changes to the Expedites Process were not "Mutually
required by Eschelon's ICA

Developed" as

1 5

1 6

1 8

1 9

20

21

22

Es che lon's  ICA with Qwe s t provide d for the  mutua l de ve lopme nt of Expe dite  proce dure s

17 between Qwest and Esche1on.107

A long-s ta nd ing  Expe d ite  p roce s s  wa s  in  p la ce  wh ich  wa s  mutua lly a cce p ta b le  a nd

unde rs tood a nd utilize d by both Es che lon a nd Qwe s t for ove r 5 ye a rs . Tha t proce s s  wa s  the

Expe dite s  Re quiring Approva l proce s s . The  CMP  cha nge s  in  th is  ca s e  we re  no t "mu tua lly

deve loped." Esche lon and the  othe r CLECs had little  to no meaningful say in the  process  ultima te ly

designed by Qwest as  is  apparent from the  following tes timony a t the  hearing in this  case :

23

24

[BY E S C HE LO N ATTO R NE Y ME RZ] If Q we s t g ive s  n o tic e  o f a
propos e d cha nge  a nd CLECs  obje ct, Qwe s t ca n  s till imple me nt tha t
change , is  tha t right?

25 [BY QWEST WITNESS  MARTAIN] Could I ha ve  a n e xa mple , ple a se ?

26 Expedite s , Vers ion 30.

2 7 104

105

28 106
107

Genung Direct Test., Ex. S-1 at 9.
Tr. at 315.
Id. at 322.
Genung Direct Test., EX. S-1 at 17
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1 Oka y.

2 In the  ca s e  of Ve rs ion 30, Qwe s t propos e d a  cha nge , CLECs  obje cte d,
Qwest implemented tha t change, correct?

3
The re  a re

4
Qwe s t did not re ce ive  a ny forma l obje ctions  to Ve rs ion 30.
processes  we  can work through to further discuss  the  s itua tion.

5 Didn't we  s e e  forma l obje ctions  from Es che lon a nd Inte gra  a nd P riority
One?

6

7
Thos e  we re  - thos e  we re  comme nts  to the  notice , but a ga in, no e s ca la tion,
no dispute s , no pos tpone me nts , no ove rs ight cornmltte e .

8 You we re  a wa re  of a n obje ctiongj the y didn't jus t obje ct ha rd e nough?  Is
tha t wha t you a re  te s tifying to?w

9

10

11

12

13

The  nume rous  fonta l obje ctions  file d by the  CLECs  a re  a ls o te s ta me nt to the  fa ct tha t the

process  amendments  e ffectua ted through Vers ions  27 and 30 we re  not mutua lly deve loped. Qwes t

admitted that there  were  a lso informal CLEC objections regarding the  changes.109

Fina lly, Esche lon witness  Johnson te s tified as  follows:

14

15

16

"The  CMP  proce ss  for products  a nd proce sse s  is  la rge ly one -s ide d with
Qwes t exe rcis ing unila te ra l power to ove rride  any changes  or objections
tha t a n individua l CLEC or multiple  CLECs  ra ise . In fa ct a s  discusse d in
de ta il be low, whe n Es che lon a nd othe r CLECs  obje cte d to a  cha nge
Qwest proposed to the  expedite  process through CMP, Qwest nonetheless
implemented the  change  over the  CLEC's  obi ections ."n

17
D.

18
CLECs Are not Required to Accept Changes from the Change Management
Process if those Changes Abridge the CLECs Existing Rights under Its ICA

19 As  dis cus s e d, S ta ff be lie ve s  tha t the  crux of this  is sue  is  re a lly re solve d by the  la ngua ge  of the

20 CMP  docume nt its e lf Ms . Ge nung te s tifie d  a s  to  how this  is s ue  wa s  a ddre s s e d in  the  CMP

2 1 docume nt its e lf:

22 Does the  CMP have  comple te  authority in implementing changes?

23 A.

24

25

26

No, the  CMP document provides  tha t 'in ca se s  of conflict be tween the
changes implemented through this CMP and any CLEC
Inte rconnection Agreement (whe ther based on the  Qwest S ta tement of
Gene ra lly Ava ilable  Te rms  and conditions  ("SGAT") or not), the  ra te s ,
te rms  a nd conditions  of such Inte rconne ction Agre e me nt sha ll pre va il
a s  be twe e n  Qwe s t a nd  the  CLEC pa rty to  s uch  In te rconne ction
Agre e me nt.'

27
10s

2 8 109

110

Tr. at 376-77.
Tr. at 367.
Ex. E-1 (Johnson) p. 17.
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1

2

3

It is  a lso mentioned tha t 'if changes  implemented through this  CMP do
not ne ce s sa rily pre se nt a  dire ct conflict with a  CLEC Inte rconne ction
Agre e me nt, but would a bridge  or e xpa nd the  rights  of a  pa rty to such
Agre e me nt, the  ra te s , te rns  a nd conditions  of s uch Inte rconne ction
Agreement sha ll preva il as  be tween Qwest and the  CLEC party to such
Agre e me nt."1u

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Aga in, the re  is  no re fe re nce  to the  CMP  in the  curre nt Qwe s t-Esche lon ICA, be ca use  it did

not e xis t a t the  time  the  ICA wa s  e nte re d into."2 The  Esche lon ICA re quire d the  pa rtie s ' to mutua lly

de ve lop a  proce s s . A proce s s  wa s  in pla ce  a t tha t time  which both pa rtie s  mutua lly unde rs tood,

a gre e d to  a nd utilize d for ove r 5  ye a rs . Qwe s t's  unila te ra l a ctions  through the  CMP  a bridge d

Esche 'lon's  exis ting rights  under its  current ICA.

Howe ve r, e ve n if the  Commis s ion we re  to  a cce pt Qwe s t's  cours e  of de a ling a rgume nt,

Ve rs ions  27 a nd 30 s till a bridge d Esche lon's  rights  unde r its  e xis ting ICA a nd a s  such Esche lon did

not have  to acquiesce  to the  na rrowing of its  rights  under its  exis ting ICA.

Qwest Witness Nova k pre tty much conceded tha t Esche lon's  rights  had been a ffected when

she  te s tifie d: "[i]nte rconne ction a gre e me nts  should not conta in such product, proce ss  a nd sys te ms

ope ra tion spe cifics  tha t the se  ite ms  ca nnot be  ma na ge d via  the  CMP a s  inte nde d."113 She  furthe r

te s tifie d tha t "Any such provis ions  in the  Inte rconne ction Agre e me nt would ma ke  it imposs ible  for

the  CMP participant to change  without firs t obta ining an amendment and agreement from the  pa rtie s

to tha t Inte rconne ction Agre e me nt."114 By s ta ting tha t a n Ame ndme nt would be  re quire d if the

Inte rconne ction Agre e me nt wa s  contra ry to wha t ca me  out of the  CMP , s he  ina dve rte ntly ga ve

support to Esche lon's  pos ition in this  case  s ince  Qwest required a ll CLECs to s ign an Amendment to

implement Version 30 of the  expedite  process .

In a tte mpting to cla rify this  point with Ms . Nova k, the  following e xcha nge  occurre d a t the

23 he a ring:

24
[BY S TAFF COUNS EL MS . S COTT]: Oka y. S o it's  your be lie f
tha t wha t come s  out of the  CMP  proce s s  s houldn 't re quire  a n
amendment to the  Interconnection Agreement?

25

26

27 111
112

2 8 113

114

Genung Direct Tes t., Ex. S-1 a t 9.
Id. a t 27.
Tr. a t 265
Id .
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[QWES T WITNES S NO VAK]: No . Wha t I a m s a ying  is  the
proce s s e s  s hould not be  in the  Inte rconne ction Agre e me nt, the y
be long in the  PCAT and the re fore  can be  managed in the  CMP via
the  P CAT

S o if, a s  in  th is  ca s e , a  p roce s s  tha t ca me  ou t o f the  CMP
a ffe cte d the  rights  of a  pa rty unde r the ir curre nt Inte rconne ction
Agre e me nt, the n it is  Qwe s t's  pos ition tha t tha t pa rty or CLEC
would  not be  re quire d  to  imple me nt tha t in  its  In te rconne ction
Agreement through an amendment unless it wanted to, correct?

If I unde rs ta nd you, the  CMP  ca nnot impos e  a n obliga tion on a
CLEC tha t is  contra ry to its  Inte rconne ction Agre e me nt. And tha t
is  s ta ted in the  CMP document itse lf.

But tha t is  pa rt of why the  proce s s e s  s hould not be  de ta ile d in  a n
In te rconne c tion  Agre e me nt its e lf be ca us e  the n  the  CMP  ca nnot
ope ra te  on the  proce s s e s  without a ffe cting a n a me ndme nt

We ll, but, if the  - would you a gre e  with me  tha t if the  pa rticula r
if a  pa rty e nte rs  into a  Inte rconne ction Agre e me nt on April le t of
2000, le t's  s a y, a nd Qwe s t ha s  provis ions  of a  P CAT in e ffe ct
which more  spe cifica lly de ta il some  ge ne ra l provis ions  conta ine d
in  the  Inte rconne ction Agre e me nt, a t the  da te  of its  a doption
would you agree  with me  tha t those  PCAT provis ions  would be  the
pre va iling  provis ions  a nd would  a pply to  tha t In te rconne ction
Agreement?

I'm  no t s u re  I would  us e  thos e  te rms . The  P CAT furthe r de fine s
how the  p rovis ions  o f the  In te rc onne c tion  Agre e me n t wou ld  be
imple me nte d. S o it goe s  into the  proce s s e s  us e d to s a tis fy the  te rms
of the  Inte rconne ction Agre e me nt

But the  Inte rconne ction Agre e me nt its e lf is  the  a gre e me nt be twe e n
pa rtie s  a t tha t point in time , corre ct?

An d  th a t  a g re e m e n t c a n ' t  b e  e xp a n d e d  o r th e  p a lty's  rig h ts
adve rs e ly a ffected bas ed upon events  s ubs equent to the  agreement?

The y s hould not be , tha t's  corre ct "U5

25

26 116"s he lls "

27

Qwest's  pos ition in this  ca se  is  not difficult to unde rs tand. Qwest des ire s  to have  a s  much a s

the  de ta il put into documents  tha t a re  not subj e t to S ta te  commiss ion overs ight but ra the r a re  subj e t

to only Qwe s t's  dis cre tion. Qwe s t is  a tte mpting  to  tum its  ta riffs  a nd  ICe s  in to b y

cla iming tha t a ll of the  "de ta ils" a re  actua lly "processes  and procedures" which Qwest should control

28 Id. a t 266-68
Id. a t 354. ("The processes  a ren't described in our ta riffs  tha t I am aware of.")
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1

2

3

4

a nd a ccordingly be long in the  Qwe s t P CAT. This  give s  Qwe s t ca rte  bla nche  a uthority to ma ke  a ny

cha nge s  no ma tte r wha t impa ct the y ha ve  on the  CLEC's  e xis ting rights  unde r the ir ICe s . S o this

proble m doe s  not a ris e  a ga in, Qwe s t s hould be  re quire d to  put the  de ta ils  of CLEC impa cting

processes into its  interconnection agreements  and tariffs

5 VI Due to the Implementation Problems with Versions 11, 27 and 30 of the PCAT, and the
Concerns Surrounding Qwest's New Expedite Process, Qwest Should Be Required to
Make Permanent The Interim Process Now In Effect Under The June 6, 2006
Procedural Order for Expedites for all CLECs

Qwest Unilaterally and Inappropriately Expanded the Coved Change Request to
Abridge CLEC Rights under the Current Process

The tes timony establishes  tha t Version 11 resulted from a  change  request submitted by Covad

in Fe brua ry, 2004, in which it a s ke d for "a  forma l proce s s  to e xpe dite  a n orde r tha t re quire s  a n

inte rva l tha t is  s horte r tha n wha t is  curre ntly a va ila ble  for tha t product ,,117 The  re que s t wa s  not

specific to des ign se rvices Coved's  reques t was  for both des ign and non-des ign se rvices

response  to Covad's  request, Qwest came out with Version 11, and what is  known as the  Preapproved

Expedites  Process Qwe s t ma te ria ls  de s cribe d the  proce s s  a s  optiona l

re quire d to s ign a n Ame ndme nt, if the y did not wa nt the  P re a pprove d Expe dite s  P roce s s .'" Qwe s t

witne s s e s  te s tifie d tha t s ome  CLECs  s igne d the  Ame ndme nt to the  ICA s o the y could obta in the

CLECs  we re  not

be ne fits  of the  ne w e xpe dite  proce s s Howe ve r, Qwe s t te s timony offe re d in this  proce e ding

suggests that the  process was not optional

The  CLEC notifica tion for Ve rs ion 11 wa s  s e nt on J une  29, 2004, with a n imple me nta tion

da te  of J uly 31, 2004.125 The  CLEC notifica tion for Ve rs ion 27 which move d 2w/4w Unbundle d

Loops  to the  P re -Approve d Expe dite  P roce s s  which conta ine d a  $200 pe r da y fe e , wa s  is sue d on

S e pte mbe r 12, 2005 with a n imple me nta tion da te  of Octobe r 27, 2005 Fina lly, the  CLEC

Id. a t 202
Id. a t 202-03
Id. a t 205
I d
Johnson Direct Tes t.. Ex. E-1 a t 21-22
Tr. a t 329
Tr. a t 330
Tr. a t 329
Genung Direct. Tes t., Ex. S-1 a t 20
Id. a t 22
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1

2

3

4

5

6

7

8

9

notifica tion for Ve rs ion 30 (which cha nge d the  proce s s  to re quire  e xpe dite  la ngua ge  in a  CLEC's

Inte rconnection Agreement or they had to s ign an Amendment) was  issued on October 19, 2005, with

an implementation date of January 3, 2006.127

In the  e nd, Qwe s t's  ne w proce s s  wa s  not optiona l. Qwe s t unila te ra lly through the  CMP

p ro ce s s  ch a n g e d  E s ch e lo n 's  a n d  o th e r CLE C's  rig h ts  to  g e t e xp e d ite s  u n d e r e me rg e n cy

circumstances  for any design se rvices . Ins tead, Qwest e ffectua ted a  new process  where  CLECs such

as  Esche lon had to pay $200 pe r day for any expedite s  for de s ign se rvice s  unde r a ll circumstances

including e me rge ncy conditions  a s  we ll, unle s s  ca us e d by a  proble m by Qwe s t. The  s cope  of the

Covad request was discussed at the hearing:

10 "Q. [BY QWES T ATTORNEY S TEES E] :
change request brought by Coved, true?

And Ve rs ion  11  wa s  a

11

12
[MS  J OHNS ON]: Ve rs ion 11 wa s  cre a te d a s  a  re s ult of Cove d's
change request, yes.

13

14

And wha t Cove d wa nte d wa s  the  a bility to ge t unbundle d loops
e xpe dite  whe n the  CLEC ha d ca us e d the  dis conne ct in  e rror,
correct?

15 Coved wanted an optiona l proce ss  to expedite  orde rs  tha t did not
meet the  emergency expedite  crite ria .

16

17
Do you  re ca ll the  s pe cific  re a s on  be ing  g ive n  by Cova d  wa s
s pe cifica lly be ca us e  the y, if the y dis conne cte d a n orde r in e rror,
they wanted to be  able  to ge t it expedited?

18

1 9
I unders tand tha t tha t's
the  Coved CR.

you know, tha t tha t's  a  pa rt of minute s  in

20

21

And  a s  Ve rs ion  11  wa s  imp le me n te d ,  ma ny CLECs , Cove d
include d - I'm a s suming you know, ma ybe  you don't .-. s igne d a n
amendment for the  preapproved expedite  process, true?

22 I don't know who s igned the  amendment or when.

23

24

But the  only wa y you could ta ke  a dva nta ge  of the  pre a pprove d
e xpe dite  proce s s  wa s  if you s igne d a n a me ndme nt. I think you
sa id tha t in your summary.

25 A. That's  what Qwest required, yes .

26

27

And once  you  s igne d  tha t a me ndme nt, a ny s e rvice  tha t wa s
de linea ted in the  preapproved expedite  process  was  subject to the
$200 per day charge, correct?

28

127 Id. at 23.
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1 Tha t's  corre c t. It wa s  -- ztha t product wa s  no longe r e ligible  for the

2

3

4

5

6

But Esche lon witne s s  Johnson te s tifie d tha t Qwe s t origina lly inte nde d the  ne w non-

emergency process  to be  an optiona l process  in addition to (and not a s  a  subs titute  for) the  exis ting

emergency process .129 Ms. Johnson a lso tes tified tha t Qwest represented the  process  as  an optiona l

pt0cess_130

7

8

9

" ...And in its  J une  29, 2004 a nnounce me nt re la te d to Cova d's  Cha nge
Re que s t, the  compa ny s ta te d tha t: "Qwe s t is  modifying/cha nging the
exis ting manua l Expedite  process  to incorpora te  two processes . These  a re
the  fe e -a dde d P re -Approve d a nd e me rge ncy-ba se d Expe dite s  Re quiring
Approva l. Furthe rmore , in re sponse  to Esche lon's  comme nts  on Cova d's
Change Request, Qwest issued a  July 15, 2004 response which sta tes:

10

11

12

13

14

"3 . ....Qwe s t did not wa nt to s hut the  door for its  Inte rconne ct
cus tome rs  be ca us e  o f e xis ting  con tra c tua l ob liga tions , s o  is
offe ring thos e  cus tome rs  two options : 1) To be  a ble  to e xpe dite
without re a s on for a  pe r-da y improve d ra te , like  the  Re ta il a nd
Access  cus tomer, or 2) Continue  with the  exis ting process  tha t is  in
place . Qwest is  providing the  Inte rconnect cus tomers  an additiona l
option. If the  CLEC choose s  option 2, a nd the  e xpe dite  re a son is
for one  of thos e  lis te d  in  the  P CAT, the y a re  g ive n  the  s a me
opportunity a t having the due date  requested. "131

15 B.

16

There was Considerable Confusion Among the CLEC Community Regarding
Version 27 and Version 30 and Several CLECs filed Formal Objections to the
Change Versions

17

18
S e ve ra l of the  more  a ctive  CLECs  in the  CMP  proce s s  obje cte d to Qwe s t's  cha nge s .132

Following is  an objection sent to Qwest by Integra  on November 3, 2005 :
19

20

21

22

23

24

"Inte gra  obje cts  to  Qwe s t propos e d cha nge  to  re move  the  e xis ting a pprova l
required expedite  process  for des igned products . When Integra  s igned the  Qwest
Expe dite  Ame ndme nt we  we re  not a dvis e d tha t by s igning the  a me ndme nt it
would change  the  current Expedite s  Requiring Approva l process . We  s igned the
a me ndme nt be lie ving tha t this  would ADD to our options  of ha ving a n orde r
comple te d outs ide  the  s ta nda rd inte rva l. Whe n inte gra  s igne d the  a me ndme nt
UBL DSO loops  were  not included as  a  product on the  lis t of products  in the  "Pre -
Approve d Expe dite s " lis t. Whe n the  UBL DS O wa s  a dde d to this  lis t Inte gra  did
not comme nt a t tha t time , we  s till be lie ve d the  Expe dite s  Re quiring Approva l
process  was in place  for our use .9,133

25

2 6 128

129

27 130
131

2 8 132

133

Tr. : 43-44.
Ex. E-1 (Johnson) pp. 20-21.
Id .
Johnson Direct Tes t., Ex. E-1 (Johnson) pp. 21-22.
Johnson Direct Tes t., Ex. E-1, BJJA, a t 13.
Id., Ex. BJJ -A a t 13.
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Othe r CLECs  filing fonta l obje ctions  to  the  V. 27 a nd V. 30 cha nge s  notice d by Qwe s t

2 included Coved, McLeodUSA, Eschelon and Priority One .134

1

3 McCleod's  objection was  filed on Octobe r 26, 2005. It s ta ted in pa rt:

4

5

6

7

8

"Qwe s t a nnounce d it will be gin cha rging e xpe dite  fe e  for 2w/4w loops  on Oct.
27th. Qwe s t jus t pos te d a  Expe dite s  a rid Es ca la tions  V30 which s till ha s  the
2w/4w a na log loop e xce ption include d. I looke d a t the  pre vious  ve rs ion (V29)
a nd the  e xce ption wa s  a ls o pre s e nt in  tha t ve rs ion. Qwe s t ha s  g ive n  until
Nove mbe r 31' to comme nt on the  V30 s o I don't s e e  how (1) Qwe s t ca n be gin
cha rging tomorrow (Oct. 27th ) when the  review isn't comple te  and (2) Qwest can
e ve n cla im tha t 2w/4w a na log loops  a re  no longe r a n  e xce ption in  the  P re -
Approved Expedite  process  when it doesn't appear tha t Qwest has  addressed this
is sue  in prior re vie ws .,,135

9 Esche lon filed the  following objection on November 3, 2005 .

10

11

12

13

14

15

16

17

18

"In Qwe s t's  re s pons e  to Cova d's  CR P C021904-1, Qwe s t s a id: "If a  C LE C
choos e s  not to a me nd the ir Inte rconne ction Agre e me nt, the  curre nt e xpe dite
crite ria  a nd proce s s  will be  us e d." The  curre nt "e xpe dite  re quiring a pprova l
process" a llows a  CLEC to request an expedite , a t no charge , when the  customer's
needs  me t ce rta in crite ria . Esche lon re lied upon Qwes t's  re sponse  and based its
de cis ion to comme nt, or not comme nt, on tha t re sponse . Qwe s t is  now fa iling to
ke e p the  commitme nts  it ma de  to CLECs  in CMP , a nd in its  re sponse  to Cova d,
by now changing its  pos ition on expedite s  and unila te ra lly imposing cha rges  via  a
proce s s  cha nge  in  CMP . Qwe s t's  propos e d cha nge  to re move  the  e xis ting
a pprova l re quire d e xpe dite  proce ss  for de s igne d products  will ne ga tive ly impa ct
Es che lon a nd its  cus tome rs . Qwe s t s a id its  ba s is  for this  cha nge  is  'pa rity' a nd
tha t Qwe s t re ta il cha rge s  for a ll e xpe dite s  for 'de s igne d' s e rvice s . Howe ve r, this
cla im of 'pa rity' is  mis le a ding a s  Qwe s t's  ne w proce s s  now tre a ts  CLEC P OTS
cus tome rs  diffe re ntly tha n Qwe s t P OTS  cus tome rs . Qwe s t de fine s  pa rity ba se d
on whe the r a  s e rvice  is  'de s igne d.' Qwe s t ha s  chos e n to a pply the  'de s ign'
proce s s  to DS O UBLs , but not to its  own P OTS  cus tome rs . The  re s ult is  tha t
though from the  cus tome r pe rs pe ctive  the  s e rvice  is  the  s a me , Qwe s t now
proposes  to trea t them diffe rently for the  expedite  process .

19
* * * * *

20

21

22

23

Es che lon a ls o obje cts  to  Qwe s t's  a ddition of UBL DS O products  to  the  pre -
a pprove d lis t of products . Qwe s t chos e  to ma ke  the  cha nge  to the  a pprova l
re quire d e xpe dite  proce s s  a lte r it a dde d DS O loops  to the  product lis t for pre -
approved products . The  re sult is  tha t CLECs were  unable  to e ffective ly comment
on a  change  tha t now coupled with Qwes t's  furthe r change , s ignificantly impacts
a CLEC's business.13

24 Prior"ityOne obi section filed on November 3, 2005, read in part as follows :

25

26

"Also, P riorityOne  obje cts  to Qwe s t's  propose d cha nge  to re move  the  e xis ting
a pprova l re quire d e xpe dite  proce ss  for de s igne d 8r7oducts  a nd note  tha t it will
nega tive ly impact P riority One  and its  cus tomers ."

27

28

134 Id.
135 Id.
136 Id.
137 Id.
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1

2

3

4

These  a re  compla ints  from CLECs tha t a re  familia r with the  process . While  S ta ff is  unce rta in

of the  numbe r of CLECs  a ffe cte d, othe r CLECs  in Arizona  we re  s ure ly a ffe cte d. In fa ct, Qwe s t

Witne s s  Ma inta in a dmitte d tha t for CLECs  tha t did not pa rticipa te  in the  CMP  proce s s  da ily the re

could be some confusion with Versions 27 and 30.138

5 Further when asked on cross-examination whether there  were  other CLECs tha t obi ected in an

6 informal way, Qwest Witness Ma1"ta in sta ted:

7 "We ll, we  ha d our a d hoc me e ting with the  CLECs  tha t dis cus s e d Ve rs ion 30.
There  were  some concerns ra ised a t the  meeting.. . ,,139

8

9

1 1

S he  furthe r s ta te d tha t "I be lie ve  s ome  of thos e  CLECs  tha t ha d comme nts  on Ve rs ion 30

It is  cle a r tha t the  CLECs  we re  confuse d a bout the  Ve rs ion 30 Ame ndme nt a lso a nd wha t it

12 wa s  inte nde d to do.

1 3 c. Qwe s t's  P a rity a n d  Un ifo rmity Cla ims  a re  With o u t Me rit

1 4

1 5

1 6

1 7

1 8 CLECs  a re  e ntitle d, unde r S e ction 251 of the  Act, to

1 9

20

Qwest a lso jus tifie s  its  changes  in Vers ions  27 and 30 due  to a  need for uniformity.141 Qwest

s ta te s  tha t it cha rges  its  re ta il cus tomers  a  $200.00 pe r day cha rge  for expedite s , in accordance  with

its  Tariff approved by the  Commission.142

Howe ve r, uniformity (unle s s  one  a cce pts  Qwe s t's  pos ition tha t e xpe dite s  a re  a  s upe rior

s e rvice ), ma y not be  la wful in this  ca s e .

TELRIC ra te s  for whole sa le  e lements  which mee t the  impa irment s tanda rd. If Qwes t is  including the

$200.00 pe r day cha rge  for expedite s  in its  re ta il ta riff, it is  unlike ly tha t the  ra te  is  TELRIC based.

Furthe r, nothing could be  fa rthe r from pa rity or uniformity tha n the  proce s s  re s ulting from

22 Ve rs ion ll a nd Ve rs ion 30 of the  CMP . Ms . Albe rshe im te s tifie d a s  to the  impa cts  of both:

2 1

23 "Q. [BY QWES T ATTORNEY S TEES E]: And for P OTS  s e rvice s  whe n will
Qwest accept an expedite  today?

24

25
[MS . ALBERS HEIM]: Toda y it will a cce pt a n  e xpe dite  if the  P OTS
se rvice  mee ts  the  crite ria  of the  emergency conditions  and re source s  a re
ava ilable .

26
138

2 7 139

140

2 8 141

142

Tr. a t 365.
Id. a t 367.
Id. a t 369.
Tr. a t 332 and 338.
Tr. a t 332.
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1 Q. Wha t a bout for de s ign se rvice ?

2 A.

3

4

5

6

7

8

For de s ign se rvice , we  don't ha ve  the  limita tions  of e me rge ncy conditions . All
des ign se rvices  may be  expedited if43resources  a re  ava ilable , however, the re
would be  a  charge  of $200 per day."

Thus, non-design services which to the  end-user customer are  the  same as  comparable  design

se rvices , Qwest's  CLEC cus tomer can ge t emergency expedite s  a t no cha rge . There  is  no option for

these  customers  to ge t expedites , for a  fee , under non-emergency circumstances . On the  other hand,

for de s ign s e rvice s , cus tome rs  ca n ge t e xpe dite s  unde r a ny circums ta nce s  but mus t a lwa ys  pa y

$200.00. And, for de s ign se rvice s , the  CLEC must pay $200.00 for emergency expedite s  a s  we ll. In

9 S ta ff' s  opinion, the  ne w s ys te m  de s igne d by Qwe s t s uffe rs  from  a  la ck of uniform ity or pa rity. Thus ,

10 the  ne e d to  rus h  to  ge t it in  p la ce  to  e ns ure  uniform ity or pa rity,  a s  Qwe s t witne s s e s  te s tifie d ,  is a

11 pa ra dox.

12

13

14

15

More ove r,  on  c ros s -e xa m ina tion ,  Ms .  Ma rta in  s ta te d  tha t from  2001  through  2004  Q we s t's

a c c e s s  ta riff a llowe d  e xpe d ite s  unde r a  fe e -a dd  op tion  a s  we ll a s  e m e rge nc y e xpe d ite s ,  bu t s he

c la im e d  tha t de s p ite  the  la ngua ge  Q we s t on ly g ra n te d  e xpe d ite s  on  e m e rge ncy conditions  fo r a ll

cus tome rs .144 S o in this  ca s e , the re  ma y ha ve  be e n pa rity, but a t the  e xpe ns e  of Qwe s t not following

1 6  its  ta riff

17

18

19

20

2 1

22

23

Q we s t c re a te d  th e  u n ifo rm ity a n d  p a rity p ro b le m s  its e lf wh e n  it  fa ile d  to  p ro v id e  a  tru ly

optiona l proce s s  a s  Cova d ha d re que s te d for e xpe dite s  unde r non-e m e rge ncy c ircum s ta nce s . It wa s

a n a lte rna tive  proce s s , me a ning tha t if you s igne d the  V ll Ame ndme nt you ha d to pa y a  $200.00 fe e

for both e m e rge ncy a nd non-e m e rge ncy e xpe dite s .145 An optiona l proce s s  would a llowe d the  CLEC

to continue  to ge t e me rge ncy e xpe dite s  for no cha rge  a nd non-e me rge ncy e xpe dite s  for a  $200.00 fe e

pe r da y.  Tha t is  the  on ly re a s on  Q we s t e nde d  up  with  th re e  c a te go rie s  o f CLE CS  unde r its  ne w

e xpe dite  proce s s .146 Qwe s t cre a te d its  own ne e d for uniformity a nd pa rity.

24

25

26

27
143 Tr. a t 284 -85 .
144 Id. a t 3 5 7 -5 8 .

2 8 145 Tr. a t 44 .
146 S e e  Tt. :4 5 -5 6 .
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1 D. Qwe s t's  "S upe rio r S e rvic e " Cla ims  a re  Withou t Me rit

2

3

4

In a n a tte mpt to jus tify its  $200.00 ra te  a nd a ppa re ntly to re move  the  ra te  from Commiss ion

overs ight, Qwest a rgues  tha t expedites  a re  a  "superior se rvice".147 Qwest Witnesses  Theresa  Million

a nd Re ne e  Albe rs he im both te s tifie d tha t e xpe dite s  a re  a  "s upe rior s e rvice ". At the  he a ring, Ms .

5 Albe rshe im te s tifie d a s  follows :

6

7

"Give n tha t this  is  a  re que s t for a  s upe rior s e rvice , a s  Ms . Million will te s tify in
more  de ta il, we  do  no t be lie ve  tha t TELRIC ra te s  ha ve  a pplica b ility in  th is
circumstance . 44148

8

9 re quire d to provide  unde r the  te rms  of the  Te le communica tions  Act."149

Ms . Albe rshe im furthe r te s tifie d tha t "...the y're  supe rior in tha t the y a re  be yond wha t we  a re

Howe ve r, this  pos ition

10 mis cons true s  the  holding of the  Eighth Circuit Court of Appe a ls  which firs t a ddre s s e d the  is s ue  of

11 "supe rior se rvice ".

12

13

14

15

1 6

The  Eighth Circuit ca se Qwest is  re femlng to is  Iowa  Utilitie s  Boa rd v. FCC .150 In tha t case ,

the  Eighth Circuit rule d tha t the  FCC rule s , re quiring ILE Cs  to provide  CLECs  inte rconne ction a nd

unbundle d ne twork e le me nts  s upe rior in  qua lity to  tha t which the  ILEC provide d to  its e lf we re

inva lid and contra ry to the  s ta tutory requirement tha t the  ILEC provide  inte rconnection "a t leas t equa l

in qua lity" to tha t provided by the  ILEC to itse lf.151 The  Eighth Circuit s ta ted :

17

18

19

20

"No th in g  in  th e  s ta tu te  re q u ire s  th e  ILE  C s  to  p ro vid e  s u p e rio r q u a lity
inte rconne ction to  its  compe titors . Th e  p h ra s e  'a t le a s t e q u a l in  q u a lity'
e s tablishes  a  minimum leve l for the  qua lity of inte rconnection, it does  not require
anything more . We  ma inta in our view tha t the  supe rior qua lity rule s  cannot s tand
in  ligh t o f the  p la in  la ngua ge  o f the  Act fo r a ll the  re a s ons  we  p re vious ly
expressed. [Cite  omitte d.] We  a ls o  note  tha t it is  s e lf-e vide nt tha t the  Act
prevents  an ILEC from discrimina ting be tween itse lf and a  reques ting compe titor
with respect to the  qua lity of the  inte rconnection provided."152

21

22

23

24

Expe dite s  a re  not a  "supe rior se rvice " to wha t Qwe s t provide s  its e lf Qwe s t witne sse s  in fa ct

te s tifie d  tha t Qwe s t p rovide s  the  ca pa b ility to  e xpe d ite  to  its e lf the  s a me  a s  it doe s  to  its

competitors.153

25

26

2 7 150

151

2 8 152

153

147 Tr. at 493 .

148 Id.

149 Id. at 197.
219 F.3d 744, reversed in part and remanded in part...
Id. at p. 758.
Id.
Tr. at 518-520.

.. _.NEED FULL CITE.
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But tha t's  anothe r is sue . I guess  the  is sue  tha t I want to explore
with  you is  the  options  tha t Qwe s t ma ke s  a va ila ble  to  its  own
cus tome rs , including e xpe dite s , a nd the  ne e d for the  CLECs  to
have  s imila r options  for the ir cus tomers

S o  in  e me rge ncy c ircums ta nce s , you  would  a gre e  with  me  tha t it's
a ppropria te  tha t the  CLEC ha ve  the  a bility to e xpe dite  a s  we ll
correct?

I would guess  tha t in emergency circumstances  it's  appropria te  for
CLE Cs  ju s t a s  it 's  a p p ro p ria te  fo r Q u e s t's  re ta il a n d  o th e r
wholesale  customers

And there  may be  other ins tances  where  Qwest wants  the  ability to
e xpe dite  for its  cus tome rs  othe r tha n e me rge ncy circums ta nce s
correct?

Ye s . I b e lie ve  th a t's  th e  b a s is  fo r th e  ta riff th a t we  file d  in
Arizona

Q. Oka y. And s o CLECs  unde r the  s a me  te rms  would wa nt to ha ve  the
ability to expedite  under those  conditions  as  we ll, correct?

A. And they do have  the  ability to expedite  under those  conditions

Qwest's Claims of CLEC Abuse do not Support the Change in Process

15

1 6

Qwe s t's  conce rns  with CLEC a bus e  of the  Expe dite s  Re quiring Approva l proce s s  do not

support the  changes made  by Qwest to the  Expedites  and Esca la tion process . In her tes timony during

the  hea ring, Qwest witness  Marta in te s tified as  follows

17 Ye s , the re  is  a  gre a t ris k the re  tha t you ca n ha ve  a  CLEC tha t s a id, I pa id for
expedite  but so-and-so over there  isn't and they are  ge tting expedites  for free

19
So, it was very hard to manage  and became very important to us  to make sure  tha t
we  we re  d o in g  th e  rig h t th in g  a n d  we  we re  ma kin g  s u re  th a t if it wa s  a n
emergency, they c_Qg1d have  it and if it wasn't, they couldn't because  of the  other
process over here

Ye t whe n a s ke d la te r if a ny CLEC ha d e ve r compla ine d to Qwe s t tha t othe r CLECs  we re

22 ina ppropria te ly ge tting e xpe dite s  for tre e , Mr. Ma rta in te s tifie d tha t no such compla ints  we re  brought

23 to her persona lly

24 And, aga in, the  following exchange  a t the  hea ring demons tra te s  tha t Qwes t's  conce rns  ove r

25 CLEC a bus e  of the  s ys te m we re  not be hind the  cha nge s  it ma de  to the  e xpe dite  proce s s . Qwe s t

26

27

Tr. a t 520
Id. a t 403
Id. a t 420-21
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1

2

Witness  Marta in admitted tha t gaming the  sys tem was  jus t a s  like ly with non-des ign (free ) a s  for non-

design services ($200.00 per day charge):

3 ==Q.

4

[BY ES CHELON ATTORNEY MERZ]: And the n  you  ta lk la te r on  in
tha t s a me  pa ra gra ph a bout a  CLEC who is  cha nging a  le tte r from a
me d ica l fa c ility a nd  us ing  the  s a me  le tte r ove r a nd  ove r to  ob ta in
expedites?

5

6
[QWES T WITNES S  MARTAIN]: Tha t wa s  one  of the  e xa mple s  whe re
we  we re  ha ving difficulty.

7 And tha t was  one  particula r CLEC tha t you saw doing tha t?

8

Q.

A. One  or two. I ca n't re me mbe r. I know one  for sure .

9 It wa s n't Es che lon?

10

Q.

A. No, it wa s  not.

11 * * * * *

12

13

And la te r on you ta lk a bout othe r s itua tions  whe re  CLECs  we re  is s uing
orders  to disconnect end users  for nonpayment and then submitting a  new
connect order to res tore  se rvice . Tha t is  another example  tha t you re fe r to ,
correct?

14

15

16

Correct. And then they would try to ge t us  to expedite  the  ins ta ll.

* * ** *

17

18

Go to pa ge  25, line  4 - a ctua lly line  36. You sa y, 'The se  type  of s itua tions
pla ce d a n undue  burde n on Qwe s t which subse que ntly re quire d Qwe s t to
a s k a dditiona l cla rifying que s tions  to  de te rmine  whe the r the  e xpe dite
re que s t wa s  le gitima te ' Do you se e  tha t?

19

20 Tha t's  correct and I ta lked about tha t this  morning.

21 * * * * *

22 You are  ta lking about gaming the  system essentia lly, correct?

23

Q.

A. Corre ct.

24

25

And you wouldn't ha ve  more  conce rn with re s pe ct to de s ign s e rvice s
a bout pa rtie s  ga ming the  s ys te m tha n you would non-de s ign s e rvice s ,
would you?

26
No, I would not.

27
I mean the  concern would be  the  same?

28
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1
. . 157The concern is  the  same, so I apologize ."

2 VII. Staffs Other Recommendations are in the Public Interest and Should be Adopted.

3 A. Qwest Should Be Required to Reimburse Eschelon the $1800 in Expedites
Fees it Paid

4

5

6

7

8

When Esche lon could not ge t its  orde r expedited unde r its  ICA, it turned to the  only ava ilable

a lte rna tive , orde ring out of Qwe s t's  re ta il s e rvice s  ta riff. It orde re d a  DS 1 P riva te  Line  out of the

Qwest re ta il services ta riff and requested an expedited due  date  for which it was charged $l800.00.158

Qwes t Witness  Novak te s tified tha t she  a ssumes  tha t Esche lon ha s  pa id Qwes t s ince  it is  a  ta riffed

18t6_1599

1 0 B. Qwest Should be Required to Include a Definition of Both Design and Non-
Design Services in its Tariffs and Interconnection Agreements

1 1

1 2

1 3

1 4

1 5

Qwe s t oppos e s  S ta ffs  re comme nda tion to include  a  de finition of both De s ign a nd Non-

"S ta ff wa s  una ble  to  find  a  de fin ition  of de s ign  or non-de s ign  s e rvice s  in  Qwe s t's  in tra s ta te

ta riffs .""*1 Qwe s t Witne ss  Albe rshe im conce de s  tha t ne ithe r the  Qwe s t Ta riff or its  Inte rconne ction

1 6

1 7

Agre e me n ts  con ta in  s uch  a  de fin ition . Ms .  Alb e rs h e im te s tifie d  th a t s h e  o p p o s e d  th e

recommendation because of it is rather "nebu1ous".162

1 8

1 9

20

2 1

Ye t on cross  e xa mina tion, Ms . Albe rshe im a dmitte d tha t the  dis tinction be twe e n de s ign a nd

non-de s ign se rvice s  is  a  crucia l dis tinction for provis ioning proce sse s .163 S he  a lso a dmitte d tha t

Qwes t is  a ttempting to apply diffe rent proce sse s  depending on whe the r a  product is  de s ign or non-

design.164 When further pressed on this  point, Ms. Albershe im sta ted the  following,

22 ..Q.

23

[BY ES CHELON ATTORNEY MERZ]: We ll, if the  dis tinction be twe e n
de s ign a nd non-de s ign s e rvice s  is  a  critica l one , why would Qwe s t not
want to de fine  tha t dis tinction in its  ta riffs  for its  cus tomers?

24

25

26

27

28

157 ld .  a t 372-75.

158 Tr . a t 4 4 2 .
159 Id .
160 Tr. a t 225.
161 Genung Direc t Tes t.,  Ex. S -1 a t 23.
162 Tr. a t 225.
163 Id.  a t 224.
164 Id. a t 224-25.
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1

2

[BY QWES T WITNES S  ALBERS HEIM]: It 's  a  c rit ic a l o n e  in
provis ioning processes . I don't believe it's  necessary in the tariffs . But if
we put it in the tariffs , we will have to be very precise. That is  my point.

3 Well, isn't it the  case  tha t when Qwes t puts  things  in its  ta riffs , it does
endeavor to be precise and accurate?

4

5
Absolute ly.

* * * * *

6

7
So that wouldn't be a reason for not putting a definition of design and non-
des ign in the  ta riff, would it?

8

9 ,,165

10

No. I don't be lie ve  it re a lly a dds  va lue  be ca us e  the  ta riffs  a re  ve ry
specific as  to the processes  - or the products , excuse me, that they are
describing.

As  Ms . Genung tes tified, Qwes t does  include a  definition of Des igned Services  in its  New

11 Mexico tariff. 166

12 c. Qwes t S h o u ld  Be  Req u ired  to  Deve lo p  a  P ID to  Track Its  P e rfo rman ce  o n
Expedites

13

14

15

16

17

18

Qwest also opposes Staff's  recommendation that Qwest be required to develop a PID to track

its  performance on Expedites . Qwes t claims  that that information is  already contained in the OPT

PID which tracks  commitments  met.167 But S ta ff doe s  not be lie ve  tha t the  OP T P ID tra cks

commitments  met with respect to Expedites  as  a separate category. Therefore, Staff believes that a

ne w P ID to tra ck Qwe s t's  commitme nts  with re s pe ct to e xpe dite s  would be  informa tive  a nd

19 be ne ficia l.

20 VIII. Qwes t Should be Required to Immediately Update its  SGAT

21 Qwes t has  effective ly withdrawn its  Arizona S ta tement of Genera lly Available  Terms  and

22 Conditions  ("S GAT") in viola tion of a  Commis s ion Orde r. Commis s ion Decis ion No. 66201

23

24

required Qwes t to obta in Commiss ion approval prior to withdrawing its  SGAT. The SGAT is  the

defined statement of generally available terms for CLECs in Arizona.168 It was established as part of

25

26

27

28

165 Id. at 225-226.
166 Genung Direct Test., Ex. S-1 at 23. The definitions in the New Mexico tariff were included in Attachments 5 and 7
to Ms. Genung's testimony.
167 Id.
168 Tr. at 275.
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1

2

3

the  S e ction 271 proce s s .169 It is  a  form a gre e me nt tha t CLECs  could opt into to ge t the  s ta nda rd

te rms .170 According to Ms. Albe rshe im, Qwes t la s t upda ted if in April, 2005."1

During the  hea ring, Qwest Witness  Albershe im tes tified as  follows :

4 " ~ [BY E S C HE LO N ATTO R NE Y ME R Z]: The re  we re  s ome  que s tions
about the  s ta tus  of the  SGAT and Arizona?  Do you reca ll tha t?

5

6
[QWES T WITNES S  ALBERS HEIM]: Ye s .

And you a re  familia r with tha t document, a re  you not?
7

* * * * *

8

Ye s .
9

1 0
Tha t is  a  document tha t you and I ta lked about when we  were  in Colorado
in the  a rbitra tion proceedings , correct?

1 1 Ye s .

1 2 You reca ll tha t, don't you?

13

Q.

A. I do.

1 4 * * * * * *

1 5 You are  aware , based on tha t document, tha t Qwest takes  the  position tha t
the  SGAT is  no longer ava ilable  for opt-in by any CLEC in any s ta te?

1 6

1 7
I a m a wa re  tha t this  s ta te s  tha t SGATs  a re  no longe r a va ila ble  to opt-in. I
be lieve  opt-ins  have  taken place  anyway.

1 8

1 9

The  is s ue  for Qwe s t he re  is  the  S GATS  tha t a re  out of da te  tha t the
ne gotia tions  te mpla te  is  more  re fle ctive  of curre nt a va ila bility of products
a nd s e rvice s . For e xa mple , I think the  S GAT s till re fe rs  to UNEP , which
is  no longe r ava ilable .

20

2 1

22

23

24

25

So this  document says  tha t the  SGATS a re  no longer ava ilable  to opt in to
and has been replaced with the  negotia tion template .l72

The  ra mifica tions  of Qwe s t's  a ctions  a re  obvious . By e ffe ctive ly withdra wing the  S GAT a s

the  te mpla te  inte rconne ction a gre e me nt for opt-in by CLECs , a nd ins te a d us ing its  "ne gotia tion

te mpla te " which is  a  unfile d docume nt not s ubje ct to S ta te  commis s ion re vie w a pprova l, it ha s

suppla nte d the  s ta tutory S ta te  Commiss ion re vie w proce ss  provide d in the  Fe de ra l Act with its  own

26

169 id .
170 Id.

2 8 171 Id. a t 319 .
Id . a t 3 0 0 -0 3 . S e e  a ls o Atta c h me n t A

27
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1 review process . The  Commiss ion should require  Qwest to immedia te ly upda te  its  Arizona  SGAT and

2 ma ke  it a va ila ble  to re que s ting CLECs .

3

4 Qwe s t bre a che d the  te rms  of its  e xis ting  ICA with  Es che lon  by de nying  Es che lon  the

5 ca pa bility to e xpe dite  LS Rs . The  long-s ta nding cours e  of de a ling be twe e n the  pa rtie s  a llowe d

6 Es che lon to obta in e xpe dite s  unde r a  we ll-e s ta blis he d proce s s  without a  fe e . Qwe s t unila te ra lly

7 cha nge d this  proce s s , which re sulte d in a n a bridge me nt of Esche lon's  rights  a nd the  rights  of othe r

8 CLECs. The  process  utilized by Qwest was  confus ing and misunders tood by some CLECs and some

9 CLECs  we re  the re by pre clude d from filing me a ningful comme nts  on the  proce ss . S ta ff re comme nds

10 tha t a s  a  re sult of this  compla int, the  Commiss ion orde r Qwest to make  pe rmanent the  inte rim process

l l now in  e ffe c t unde r the  J une  6 , 2006  P roce dura l Orde r fo r e xpe d ite s  fo r a ll CLECS . S ta ff

12 re spectfully reques ts  tha t the  AL] adopt S ta ff' s  othe r recommenda tions  in this  ma tte r.

RES P ECTFULLY S UBMITTED this  24th da y of Octobe r, 2007.

IX. Co n c lu s io n .

13

14 \

15 I 44/<1-~
16

17

18

Ma ure e n A. ort, Senior S ta ff Cou
Le ga l Divis io
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
(602) 542-3402

19

20

Origina l and Thirteen (13) copies  of the
foregoing were  filed this  24th day of
Octobe r, 2007, with:

21

22

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

23

25

24 Copie s  of the  fore going we re  ma ile d this
24 da y of Octobe r, 2007, to:

26

27

Michae l W. Pa tten
J . Matthew Ders tine
Roshka  DeWulf & Pa tten, PLC
400 East Van Buren Stree t, Suite  800
P hoe nix, Arizona  5004

28
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2

3

Ka re n L. Cla us on, Es q.
S e nior Dire ctor of Inte rconne ction/S r. Attorne y
Es che lon Te le com  of Arizona , Inc .
730 2l'1d Avenue  South, Suite  900
Minne a polis ,  Minne s ota  55402

4 Nonna h  G .  Cum fgh t
Qwe s t Corpora tion

5 20 Ea s t Thoma s  Roa d, 16th Floor
P hoe nix, Arizona  85012

6

7

8

9

Cha rle s  W. S te e se
S te e se  & Eva ns , P .C.
6400 S outh Fiddle rs  Gre e n Circle
S uite  1820
De nve r,  Colora do 801 ll

10 Me lis s a  K. Thom ps on
Qwe s t S e rvice s  Corpora tion
1801 Ca lifornia  S tre e t, 10th Floor
De nve r, Colora do 80202

11

12

13
Gregory R. Metz
GRAY PLANT MOOTY
500 IDS  Ce nte r

14 80 South 8th S tree t

15
Minne a polis ,  MN 55402

16

17

18

19

20

21

22

23

24

25

26

27

28
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Announcement Date: P a ge  1 off

ATTACHMENT A

Qwest`"'
591'-Fit of5l*YfUB*"

November 15. 2006

Kim Isaacs
Advanced TeleCom Inc
730 2nd Avenue South - Suite Q00
Minneapolis, MN 55402
kdisaacs@eschelon.com

TO:Kim Isaacs

Announcement Date:
Effective Date'
Document Number'
notification Category:
Target Audience'
Subject:

November 15, 2006
November 16, 2006
PROS.11.15.06.F.04322.MultLangChangeforSGATs
process Notlflcatlon
CLECs, Resellers
CMP -» Getting Started as a CLEC V21
Getting Started as a Reseller V12
Interconnection Agreements w4
Interconnection Negotiations process V12
Provisions Available for Opt In V12
New Customer Questionnaires V32
Level 1Level of Change:

Summary of Change:
On November 16, 2006, Qwest will post updates to its Wholesale Product Catalog that include
corrections, clarifications and additional information for Getting Started as a CLEC V21, Getting Started
as a Reseller v12, Interconnection Agreements WE, Interconnection Negotiations Process V12,
Provisions Available for Opt In v12, and New Customer Questionnaires V32 .
version of the changes on the Product/process Document Review Archive at
http:/lwww.qwest.com/wholesale/cmo/review a¢;chive,htmI.

You will find a redlined

Qwest is updating the mentioned documents to provide additional information and clarification that does
not change the process. The references to the SGATs and Exhibits and applicable language changes
are being made. The SGATs are no longer available to opt into and have been replaced with the
Negotiations Template Agreement (NTA).

EXHIBIT

Mutual updates to the operationaldocuments are found on the Qwest WholesaleWeb Site at these
URLs:
http://www.qwest.oomlwholesale/clecslcleg §rJdex.html
http://www.qwestcom/who!9§.€M9!ewreseIler_index.htmI
httpzl/www_,qwg$t,.gpm/whoIesalelolecslnegotiations.hIlTH
http://www.qwest.com/wholesale/clecslngqgiationsprooess.html
httpal/www.qwest.oomlwholesalelqlece/provisionoptin.html
httozl/www.qwesLcomlwhole§9le!9lecs/newcustquestionggaig1e.html

L/

Comment Cycle:
No formal comment cycle applies. CLECs who feel the change(s) described in this Level 1 notification
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Announcement Date:

limos

Page 2 off

alter{s) CLEC operating procedures should immediately contact the Qwest CMP Manager, by e-maii, at
cmp_qr@_qwest.gp__n3.

Sincerely,

Qwest Corporation

Note: In cases of contiict between the changes implemented through this notification and any
CLEC interconnection agreement (whether based on the Qwest SGAT or not), the rates, terms
and conditions of such interconnection agreement shall prevail as between Qwest and the
CLEC party to such interconnection agreement.

The Qwest Wholesale Web Site provides a comprehensive catalog of detailed information on
Qwest products and services including specific descriptions on doing business with Qwest. All
information provided on the site describes current activities and process. Prior to any
modifications to existing activities or processes described on the web site, wholesale
customers will receive written notification announcing the upcoming change.

If you would like to unsubscribe to maiiouts please go to the "Subscribe/Unsubscribe" web site
and follow the unsubscribe instructions. The site is located at:

http://www.qwest.com/wholesale/notices/cnla/maillist.html

cc: Patty Hahn
Many Dobesh

Qwest Communications 1600 7th Ave Room 1806 Saalile WA 98008

|
I

I

I

lI
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