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DATE: OCTOBER 23, 2007

DOCKET NO: RR-03639A--7-0347

TO ALL PARTIES:

Enclosed please  find the  recommendation of Administra tive  Law Judge Marc E. Stem.
The  recommendation has  been filed in the  form of an Opinion and Order on:

UNION PACIFIC RAILROAD COMPANY
(ALTER CROSSING)

Pursuant to A.A.C. R14-3-1 l0(B), you may file exceptions to the recommendation of
the Administrative Law Judge by tiling an original and ten (10) copies of the exceptions with
the Commission's Docket Control at the address listed below by 4:00 p.m. on or before:

NOVEMBER 1, 2007

The  e nclose d is NO T a n orde r of the  Commis s ion, but a  re comme nda tion of the
Adminis tra tive  Law Judge  to the  Commissioners . Considera tion of this  matte r has te nta tive ly
been scheduled for the  Commission's  Working Session and Open Meeting to be  he ld on:

TO BE DETERMINED

For more information, you may contact Docket Control at (602) 542-3477 or the
Hearing Division at (602) 542-4250. For information about the Open Meeting, contact the
Executive Secretary's Office at (602) 542-3931.
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1 BEFORE THE ARIZONA CORPORATION COMMISSION

MIKE GLEAS ON, Cha irma n
W ILLIAM A.  MUNDE LL
J EFF HATCH-MILLER
KRIS TIN K. MAYES
GARY P IERCE

r

DOCKET NO. RR-03639A-07-0347IN THE MATTER OF THE APPLICATION OF
UNION PACIFIC RAILROAD TO ALTER A
CROSSING OF THE UNION PACIFIC
RAILROAD AT CENTRAL AVENUE IN BOWIE,
ARIZONA, AAR/DOT NO. 741 403J, BY ADDING
A SECOND MATNLINE TRACK.

DECISION NO.

OPINION AND ORDER

DATE OF
P ROCEDURAL CONFERENCE: August 16, 2007

September 26, 2007

P hoe nix, Arizona

Ma rc E. S te m

Ms s rs .  An thony J .  Ha ncock a nd  Te rra nce  L. S ims ,
Be a ugure a u , Zukows ki, Ha ncock, S to ll & S chwa rtz ,
P .C., on be ha lf of the  Union Pa cific Ra ilroa d Compa ny,
and

Mr.  C h a rle s  Ha in s  a n d  Ms .  Ke n ya  C o llin s ,  S ta ff
Atto rn e ys ,  Le g a l Divis io n ,  o n  b e h a lf o f th e  S a fe ty
Divis ion of the  Arizona  Corpora tion Commiss ion.

2 COMMIS S IONERS

3

4

5

6

7

8

9

1 0

11

12 DATE OF HEARING:

13 P LACE OF HEARING:

14 ADMINISTRATIVE LAW JUDGE:

15 APPEARANCES :

1 6

1 7

1 8

1 9

20 On June  4, 2007, the  Union P a cific Ra ilroa d ("Ra ilroa d") file d with the  Arizona  Corpora tion

21 Commiss ion ("Commiss ion") a n a pplica tion for a pprova l for the  Union P a cific Ra ilroa d to cons truct

22 a  second se t of ma inline  tracks  a t Centra l Avenue  where  it crosses  the  exis ting tracks  of the  Ra ilroad

23 in a n unincorpora te d a re a  known a s  Bowie  in Cochise  County, Arizona  a t AAR/DOT No. 741 403J

24  ("App1ica tion").l

25 on June  25, 2007, the  Commiss ion issued Decis ion No. 69653, which found tha t the  Ra ilroad

26 was  in viola tion of the  Commiss ion's  rule s  and regula tions  by cons tructing the  second se t of ma inline

27

28

B Y THE  C O MMIS S IO N:

1 Cons truction on the s econd set of ma inline tracks  in Bowie was  completed before the Ra ilroad's  Applica tion was  filed
with the Commiss ion.

S :\Ma rc\Opinion Orde rs \070347roo.doc 1



DOCKET no. RR-03639A-07-0347

1 tra cks  in die  town without obta ining prior Commiss ion a pprova l a nd a s  a  re sult, a  fina ncia l pe na lty

2 was imposed, certa in compliance requirements established and other procedural issues addressed.

3 On July 17, 2007, the  Ra ilroa d S e ction of the  Colnmis s ion's  S a fe ty Divis ion ("S ta ff") file d a

4 reques t for a  Procedura l Confe rence  to discuss  poss ible  hea ring da tes  and othe r re levant ma tte rs  with

5 re spect to the  Ra ilroad's  Applica tion.

6 On July 25, 2007, the  Ra ilroa d file d Ce rtifica tion of Complia nce  with Commiss ion De cis ion

7  No. 69653 .

8

9 16, 2007.

On July 31, 2007, by P rocedura l Orde r, a  P rocedura l Confe rence  was  scheduled on Augus t

11

10 On Augus t 16 , 2007, S ta ff a nd the  Ra ilroa d  a ppe a re d  with  couns e l a t the  P roce dura l

Confe rence  to discuss  a spects  of the  Applica tion including public notice , othe r re la ted matte rs  and to

12 de te rmine  a  da te  for the  hearing. The  parties  agreed to a  hearing be ing he ld on September 26, 2007.

13 By P roce dura l Orde r is s ue d Augus t 16, 2007, the  Commis s ion s e t the  he a ring for S e pte mbe r 26,

14 2007, required tha t prope r public notice  be  provided, and e s tablished filing da te s .

15 On September 7, 2007, S ta ff tiled its  report recommending approva l of the  Applica tion.

16 On S e pte mbe r 17, 2007, the  Ra ilroa d file d ce rtifica tion tha t it ha d provide d public notice

17 pursuant to the  te rms  of the  Commiss ion's  P rocedura l Orde r.

18 On S e pte mbe r 26, 2007, the  he a ring wa s  he ld be fore  a  duly a uthorize d Adminis tra tive  La w

19 J udge  of the  'Commis s ion a t its  office s  in P hoe nix, Arizona . The  Ra ilroa d a nd S ta ff we re  pre s e nt

20 with couns e l. At the  conclus ion of the  he a ring, the  ma tte r wa s  ta ke n unde r a dvis e me nt pe nding

21 submission of a  Recommended Opinion and Order to the  Commission.

22 * * * * * * * * * *

23 Ha ving cons ide re d the  e ntire  re cord he re in a nd be ing fully a dvis e d in the  pre mis e s , the

24 Commission finds, concludes, and orders  tha t:

25

26 1. On June  4, 2007, the  Ra ilroa d file d a n Applica tion in which it re que s te d a n Opinion

27 a nd Orde r from the  Commiss ion a pproving re troa ctive ly the  Ra ilroa d's  cons truction of a  s e cond se t

28 of ma inline  tra cks  a t the  e xis ting public cros s ing a t Ce ntra l Ave nue , a  two la ne  roa dwa y, whe re  it

F INDING S  O F FACT

2 DECIS ION NO.
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2

3 which cross  Centra l Avenue  in Bowie .

3. Ce ntra l Ave nue  runs  from the  north s ide  of Bowie  to the  s outh s ide  of Bowie .

1 crosses  the  tracks  of the  Ra ilroad in Bowie  in Cochise  County, Arizona  a t AAR/DOT No. 741 403J .

2. The  ne w se t of tra cks  is  loca te d 20 fe e t south of the  Ra ilroa d's  e xis ting se t of tra cks

4 To

5 prevent tra ins  from blocking the  cross ing, a  new ways ide  s igna l sys tem tha t controls  tra in tra ffic was

6 ins ta lled by the  Ra ilroad on the  ea s t and wes t s ide s  of Centra l Avenue . Additiona lly, the  Ra ilroa d

7 ha s  re pla ce d the  e xis ting wa rning de vice s  with ne w 12-inch LED a utoma tic wa ring de vice s  with

8 automatic Gates and has installed a  new concrete  crossing surface

9 4. The  Ra ilroa d provide d Cochis e  County, the  Arizona  De pa rtme nt of Tra ns porta tion,

10 the  City of Willcox, the  Bowie  Unifie d S chool Dis trict No. 14 a nd othe r inte re s te d pa rtie s  with notice

l l of the  Applica tion a nd he a ring the re on by ce rtifie d ma il a nd publis he d the  notice  four time s  in the

12  Arizona  Da ily S ta r,  a ne ws pa pe r of ge ne ra l circula tion in the  Bowie  a re a  a nd thre e  time s  in two

13 weekly publica tions  which a re  circula ted in Bowie  and Cochise  County.

14 5. The hearing was held as scheduled on September 26, 2007.

15 6. The  Applica tion provide s  for the  cons truction of a  s e cond s e t of ma inline  tra cks

16 pa ra lle l to the  Ra ilroa d's  e xis ting tra cks  whe re  the y cross  Ce ntra l Ave nue  in Bowie  with the  Ra ilroa d

17 ins ta lling othe r upgra de s  which include  ne w 12-inch LED fla shing lights  with a utoma tic Ga te s , be lls

18 and a  new crossing surface.

19 7. On J une  2, 2007, a  le tte r from Mr. Bruce  Brown, the  S upe rinte nde nt of the  Bowie

20 Unifie d S chool Dis trict No. 14, wa s  tile d in  this  docke t. While  he  indica te d his  s upport for the

21 "ge ne ra l conce pt" of the  Ra ilroa d 's  a dding a  s e cond s e t of ma inline  tra cks  through Bowie , he

22 expre ssed conce rn ove r poss ible  problems  if the  cross ing was  blocked by tra in tra ffic, because  tha t

could inte rfe re  with school bus  tra ffic which crosse s  the  tra cks  a pproxima te ly 12 to 16 time s  a  da y.2 3

2 4

2 5

2 6

2 7

2 8

He  a ls o e xpre s s e d conce rn ove r the  nois e  ma de  by e ngine s ' whis tle s  whe n tra ins  tra ve rs e  the

Ra ilroad's  tracks  through Bowie  and re fe renced the  cons truction of a  grade  sepa ra tion a s  a  poss ible

solution for tha t problem. 3

2 The existing at-grade crossing was established in May 1974 and upgraded in 1999.
3 A copy of Mr, Brown's letter was attached to Decision No. 69653.

3 DECIS ION NO.
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1

2

3

8. Although the  Ra ilroa d provide d Mr. Brown with notice  of the  Applica tion a nd the

he a ring the re on by ce rtifie d ma il, he  ne ithe r inte rve ne d nor a ppe a re d a t the  he a ring to ma ke  public

comment.4

4

5

6

7

8

9. On J une  25, 2007, the  Commis s ion is s ue d De cis ion No. 69653, which found tha t

during the  we e k of Ma y 13, 2007, the  Ra ilroa d ha d cons tructe d a  s e cond s e t of ma inline  tra cks

through the  Centra l Avenue  a t-grade  cross ing in Bowie , Arizona  without prior Commiss ion approva l,

in  vio la tion  of Arizona  la w. In De cis ion No. 69653 the  Commis s ion's  S ta ff conclude d tha t the

Railroad's  offense , while  se rious , was  inadvertent.

9 10. As  a  re s ult of the  Ra ilroa d 's  viola tion of Arizona  la w, S ta ff recommended and the

10 Commiss ion orde re d the  following in De cis ion No. 69653 :

11 •

1 2 •

1 3
•

tha t the  Ra ilroad tile  the  ins tant Applica tion,

tha t the  Railroad pay a  monetary pena lty of $56,000, and

tha t the  Ra ilroa d provide  writte n upda te s  to S ta ff on a n ongoing ba s is  during the
dura tion of the  Ra ilroa d 's  double  tra ck proje ct a nd the  s ta tus  of e a ch re la te d
crossing project in a  format agreed upon be tween S ta ff and the  Ra ilroad.

1 4

1 5 11.

1 6

1 7

1 8 Brown's  le tte r with  "the  Town of Bowie  a nd the  Bowie  Unifie d  S chool Dis tric t No. 14."

The  Commiss ion furthe r orde re d the  Ra ilroa d to tile , within 30 da ys  of the  De cis ion,

ce rtifica tion of compliance  with Decis ion No. 69653, which ce rtifica tion was  filed on July 25, 2007.

The  Commis s ion furthe r orde re d the  Ra ilroa d to dis cus s  the  is s ue s  ra is e d in Mr.12.

13. Mr. Ja me s  Smith, the  Ra ilroa d's  Ma na ge r of Indus try a nd Public P roje cts , te s tifie d a t

20 the  hea ring tha t he  had addre ssed Mr. Brown's  tra ffic conce rns  a t a  mee ting with him and introduced

21 Mr. Brown to the  Ra ilroa d's  loca l ope ra tions  ma na ge r a nd provide d him with his  phone  numbe r. Mr.

22 Smith furthe r expla ined tha t warning Homs a re  required by federa l regula tions  and tha t noise  matte rs

23 would have  to be  addressed by Cochise  County with the  Federa l Ra ilroad Adminis tra tion by applying

24 for a  quie t zone . Howe ve r, re la te d e xpe nse s  would ha ve  to be  borne  by the  roa d a uthority, Cochise

25 County.

19

26

27

28

4 Mr. Brian Lehman, the chief of the Railroad Safety Section, testified at the hearing that he had spoken with Mr. Brown
who indicated he may appear at the Commission's Open Meeting on this Application. Additionally, Mr. Brown has been
added to the service list in this proceeding and Staff will contact him concerning the Open Meeting when the Commission
will address this Application and the fact that he can appear telephonically if he wishes.

4 DE CIS IO N n o .
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1 14. Mr. Smith tes tified tha t the  construction of a  grade  separa tion a t the  cross ing s ite  is  not

2 wa rra nte d be ca us e  a utomobile  tra ffic is  not conge s te d a nd tra in tra ffic cons is te d of only 45 fre ight

3 trains a  day, and 2 passenger tra ins a  day.

4 15. Additiona lly, Mr. S mith de s cribe d the  Ra ilroa d's  us e  of s ta te  of the  a rt te chnology

which  u tilize s  cons ta n t wa rn ing  time  c ircu itry a nd  wa ys ide  s igna ls  which  will fu rthe r re duce

6 blockages and reduce  the  need for a  grade-separa ted crossing.

7 16. The  S ta ff Report s ta te s  tha t the  nea re s t hospita l is  in Willcox, Arizona  approxima te ly

8 23 mile s  to the  wes t. If an accident occurs  and the  injurie s  a re  seve re , or if someone  is  se rious ly ill,

9 the  pe rson is  a irlifte d to a  Tucson hospita l.

10 17. The  Bowie  P owe r S ta tion  ("BP S "), which  is  to  be  built a pproxima te ly 1 .5  mile s

11 northwe s t of the  Ce ntra l Ave nue  ra il cros s ing, will not re quire  ra il de live ry of coa l a s  wa s  re ce ntly

12 pla nne d. The  curre nt pla ns  now ca ll for the  BP S  to re ve rt ba ck to the  origina l pla ns  to utilize  na tura l

13 ga s  to  produce  e le ctricity a t the  fa cility. The  tra ffic impa ct s tudy pe rforme d in J a nua ry 2007,

14 the re fore , is  no longe r accura te  and once  cons truction is  comple ted, tra ffic will decrease  aga in due  to

5

Ba s e d  on  a n  e ngine e ring  Finn  re port p rovide d  to  S ta ff by the  Ra ilroa d , tra ffic  da ta

17 indica te s  curre nt Ave ra ge  Da ily Tra ffic  ("ADT") a t the  Ce ntra l Ave nue  cros s ing is  734 ve hic le s  pe r

18 da y a nd proje c te d to be  977 ve hic le s  pe r da y in 2016. The  mos t re ce nt Le ve l of S e rvice  ("LOS ") a t

19 th e  c ro s s in g ,  b a s e d  o n  th e  s ta n d a rd s  o f th e  Am e ric a n  As s o c ia t io n  o f S ta te  Hig h wa y a n d

20 Tra ns porta tion  Offic ia ls  ("AAS HTO"), is  "LOS  A," or le a s t conge s te d , with  only 47 tra ins  curre ntly

2 1 us ing  the  c ros s ing  a  da y. Howe ve r, the  LOS  will de c re a s e  s ome wha t in  2016 whe n it is  pro je c te d

22 tha t 60 tra ins  a  da y will utilize  the  cros s ing a nd re s ult in a  "LOS  C."

19.

15 the  utiliza tion of na tura l ga s  a t the  fa cility.

16 18.

23 Staff s  witness , Chris  Watson, tes tified tha t the  cost for the  ins ta lla tion of the  upgrades

24 to the  cross ing as  provided in the  applica tion is  $278,374 and has  been borne  entire ly by the  ra ilroad.

25 20. S ta ff h a s  re c o mme n d e d  th a t th e  Ap p lic a tio n  b e  a p p ro ve d  a fte r ta kin g  in to

26 cons ide ra tion the  curre nt LOS  A a nd be lie ve s  tha t the  improve me nts  a re  in the  public's  inte re s t a nd

27

28
5 This safety feature helps alleviate motorists' wait because gate alms are not lowered until approximately 20 to 30
seconds before a train's approach to a crossing,

5 DECISION NO.
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1

2

3

4 •

•

•

a re  re a sona ble . Ba se d on S ta ffs  re vie w of the  Exposure  Inde x (the  product of da ily roa d tra ffic a nd

the  da ily numbe r of tra ins ) S ta ff be lie ve s  tha t a  gra de -se pa ra te d cross ing a t Ce ntra l Ave nue  is  not

warranted for the  following reasons:

current and projected roadway and ra il tra ffic a re  not s ignificant enough,

Cochise  County has no funds to pay for a  grade-separa ted crossing,

accident history (0 accidents) does not support a  grade-separated crossing, and

the  Ra ilroad's  use  of s ta te  of the  a rt technology a t the  cross ing provides  sufficient
sa fe ty protection for the  cross ing's  users .

•

5

6

7

8 We  s ha ll a dopt S ta ffs  re comme nda tions  a nd a pprove  the  Ra ilroa d 's  a pplica tion  for

9 the  cons truction of a  s e cond s e t of ma inline  tra cks  for the  Ce ntra l Ave nue  cros s ing in Bowie .

10

21.

C O NC LUS IO NS  O F  LAW

11 The  Commiss ion ha s  jurisdiction ove r the  pa rtie s  a nd ove r the  subje ct ma tte r of the

13 40-337.01.

2.

3 .

1 .

14

15

16 safe ty.

Notice of the Application was provided in accordance with the law.

Insta lla tion of the  crossing upgrade is  necessary for the  public's  convenience and

17 4.

18 re comme nde d by S ta ff.

19 5. Afte r ins ta lla tion  of the  cros s ing , the  Ra ilroa d  s hould  ma in ta in  the  cros s ing  in

20 a ccorda nce  with A.A.C. R-14-5-104.

21

22
23 . . .

24

26

27 . . .

28

6 DECISION NO.
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IN WITNESS WHEREOF, I, DEAN s. MILLER, Interim
Executive Director of the Arizona Corporation Commission,
have hereunto set my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the City of Phoenix,
this day of , 2007.

DEAN s. MILLER
INTERIM EXECUTIVE DIRECTOR

DISSENT

DIS S ENT
MEs:db

7 DECISION no.

CHAIRMAN COMMISSIONER

Q

DOCKET NO. RR-03639A-07-0347

ORDER1

2 IT IS THEREFORE ORDERED that Union Pacific Railroad's Application is hereby

3 approved.

4 IT IS FURTHER ORDERED the Union Pacific Railroad Company shall maintain the

5 crossing in compliance with the A.A.C. R14-5-104.

6 IT IS FURTHER ORDERED that this Decision shall become effective immediately.

7

8

9

1 0

l l

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

23

2 4

2 5

2 6

2 7

2 8

BY ORDER OF THE ARIZONA CORPORATION COMMISSION.
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1 SERVICE LIST FOR:

2 DOCKET NO.:

3

4

5

UNION PACIFIC RAILROAD

RR-03639A-07-0347

J a me s  H. S mith
UNIO N P AC IF IC  R AILR O AD C O MP ANY
10031 Foothills  Boule va rd
Ros e ville ,  Ca liforn ia  95747

6

7

8

9

10

11

Anthony J . Ha ncock
Te rra nce  L. S ims
BE AUG UR E AU,  ZUKO W S KI,  HANC O C K,  S TO LL & S C HW AR TZ,  P . C .
302 Ea s t Corona do Roa d
P hoe nix,  Arizona  85004

Bruce  E. Brown, S upe rinte nde nt
BO W IE  UNIF IE D S C HO O L DIS TR IC T # 1 4
P .O. Box 157
Bowie ,  Ariz ona  85605

12

13

14

J ohn S ye rs
Ra ilroa d Engine e ring Coordina tor
AR IZO NA DE P AR TME NT O F  TR ANS P O R TATIO N
205 S outh 17*" Ave nue , M/D 618E
P hoe nix,  Arizona  85007

15

16

Tra ffic  Re cords  S e ction
AR IZO NA DE P AR TME NT O F  TR ANS P O R TATIO N
206 S outh 17"" Ave nue , M/D 064R
P hoe nix,  Arizona  8500717

18

19

COCHIS E COUNTY HIGHWAY & FLOODP LAIN DEP ARTMENT
1415 Me lody Lane , Bldg. F
Bisbee , Arizona  85603

2 1

2 0 Chris tophe r Ke e le y, Chie f Couns e l
Le ga l Div is ion
AR IZO NA C O R P O R ATIC N C O MMIS S IO N
1200 We s t Wa shington S tre e t
P hoe nix, Arizona  8500722

23

24

25

Bria n Le hm a n, Chie f
Ra ilroa d S a fe ty S e ction
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa shington S tre e t
P hoe nix, Arizona  85007

26

27

28

8 DECISION NO.


