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APPLICATION FOR EMERGEL
RULEMAKING REGARDING SLAMMING AND
OTHER DECEPTIVE PRACTICES. ADDITIONAL COMMENTS OF

VERIZON WIRELESS

7

8 As  re que s te d in the  J uly 2, 2001 le tte r of the  Utilitie s  Divis ion Dire ctor, Ve rizon

9 Wireless submits these additional comments on Staff's Second Draft of the Proposed Rules

=68

<0
10 on Slamming/Cramming ("Second Draft").

Background
11

In late May 2001, the Staff released a first draft of proposed rules pertaining to
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unauthorized can°ier changes ("s1a;mming") and unauthorized calTier charges ("cramming").
13

Verizon Wireless submitted comments on the first draft noting that (1) the Commission lacks

1 4 , u u . I
s ta tutory a uthority to a pply s uch re gula tlons  to wlre le s s  e a rne rs , a nd (2) the re  is  no e vide nce

15 of a ny ne e d for s uch rule s  in re la tion to the  wire le s s  indus try. For conve nie nce , a  copy of the

1 6 J une  7 Comme nts  is  a tta che d.

17 On July 2, 2001, Staff released the Second Draft. In proposed section R14-2-1903

18 conce rning s la mming, S ta ff propos e s  to e xe mpt wire le s s  ca nte rs , but only "until s uch time  a s

1 9 those  te le communica tions  compa nie s  a re  ma nda te d by la w to provide  e qua l a cce s s  or loca l

2 0 num be r porta bility." P ropos e d s e c tion R14-2-2003 of the  S e cond Dra ft conce rning

2 1 cra mming conta ins  no e xclus ion for wire le s s  ca nte rs .

In these comments, Verizon Wireless again submits that the Commission does not
22
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1 have  jurisdiction to impose  its  proposed rule s  on the  wire le ss  indus try. Ve rizon Wire le ss

2 urges the  Staff to amend the  proposed regula tions to provide  an express  exemption for

3 wire less  ca rrie rs  in both R14-2-1903 and R14-2-2003.

4 Argume nt

et. seq. (the  "Ame ndme nt"). The
5

Amendment prohibits  s lamming and cramming practices  by both long dis tance  and loca l
6

te lecommunica tions  se rvice  provide rs and authorizes  the  Commission to adopt rules

7
governing subscriber decis ions  to switch be tween such providers . See A.R.S .

8 a nd "loca l"and 44-1573 S ignifica ntly, in de fining the  te rms "long-dis ta nce "

9 _ . . . cc .
te le com m um ca tlons  s e rvice  provlde r, the  Am e ndm e nt e xpre s s ly e xclude d wire le s s , ce llula r,

10 persona l communica tion or commercia l radio se rvices" from the  requirements  of these

11 articles. SeeA.R.S. §§ 44-1571.3 and 44-1571.4.

12 Nonethe less , the  S ta ff in the  Second Draft applies  its  proposed cramming regula tions

13 to wire le ss  ca rrie rs , and exempts  wire le ss  from its  s lamming rule s  only on a  conditiona l

14 basis . In doing so, the  S ta ff ignores  the  Amendment's  wire less  exemptions  and exceeds  the

15 authority de lega ted to it by the  legis la ture . Nothing in the  proposa l expla ins  the  S ta ff's  bas is

16 for exe rting jurisdiction ove r wire le ss  ca rrie rs  in this  proceeding. The  S ta ff should reve rse

course  and act in a  manner consis tent with its  legis la tive  mandate .
17

Sections 44-1572.L and 44-1573.K of the Amendment do not support the Staffs
18

proposa l. While  both of these  provis ions  s ta te  tha t, pursuant to the  s ta tute , the  Commiss ion

1 9
may genera lly adopt rule s  "not incons is tent with fede ra l law and regula tions ," this  language

20 1 | u .
does  not extend the  Commiss ion's  ]unsdlctlon to the  wlre le ss  indus try. Cons ls tent wlth the

2 1 |  . I . .
re s t of the  Ame ndme nt, the s e  provls lons  a nd the ir s ubs e ctions  a pply only to long-dls ta nce

22 and loca l se rvice  provide rs , legis la tive  cla ss ifica tions  tha t, a s  described above , explicitly
2

.K.
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a

1 exclude  wire le ss  provide rs .

2 Even if the  Commission e rroneously concludes  tha t sections  44-1572.L and 44-

3 l573.K a pply to the  wire le ss  indus try, the se  provis ions  would s till not provide  it with the

4 authority to impose  s lamming requirements  on wire le ss  ca rrie rs . Such rule s  would

5 contravene  the  explicit te rms of these  provis ions  because  they would be  "inconsis tent with

fede ra l law and regula tions ." The  FCC has  excluded wire le ss  ca rrie rs  from the  obliga tion to
6

7
comply with its  s lamming rules , without any contingency such as  whe the r they a re  manda ted

to provide  equa l access  or loca l number portability,' and the  conditiona l exemption proposed

8
by the  Commiss ion is  ce rta inly contra ry to tha t fe de ra l re gula tory fra me work. In a ddition,

9

10 _ . , . _ .
the Commlsslon s authority to Impose cramming rules, because they relate only to the

11 adoption of rules  concerning subscriber choice  of long-dis tance  and loca l

12 te lecommunica tions  se rvice  provide r, i. e ., s lamming. Thus , for the  Commiss ion, these

13 provis ions  a re  another jurisdictiona l dead end.

14

15 s lamming and cramming rule s  to wire le ss  ca rrie rs . As  the  Commiss ion is  aware , tha t

16 constitutiona l provis ion addresses  the  Commiss ion's ra te ma king a uthority. S uch a uthority is

17 ineffectua l in the  wire less  context, s ince  Congress  has  expressly preempted s ta te  authority

over the rates of commercial mobile radio service providers such as Verizon Wireless.
lb

Section 332(c)(3)(A) of the  Communica tions  Act s ta te s  tha t "no s ta te  or loca l government
19

sha ll have  any authority to regula te  the  entry of or the  ra tes  charged by any commercia l

20

2 1

22

1 Implementation of the Subscriber Carrier Selection Changes Provision of the Telecommunications Act ofI996 and
Policies and Rules Concerning Unauthorized Changes of Consumers ' Long Distance Carriers, Second Report and
Order and Further Notice ofProposed Rulemaking, CC Docket No. 94-129, 14 FCC Rcd 1508, Para. 86 (1998).
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1 mobile  se rvice

2 1999 tha t rules  like  those  proposed here  tha t perta in to customer se rvice  and billing

3 requirements  do not "re la te  a t a ll to ra temaking or cla ss ifica tion." U S  WES T

4 Communica tions , Inc. v. Ariz. Corp. Comm'n., 197 Ariz. 16, 25, 3 P .3d 936, 945 (App.

5 1999). This  decis ion furthe r demonstra te s  tha t the  Commiss ion's  cons titutiona l ra temaking

6
proposed s lamming and cramming rules  on wire less  ca rrie rs .

7
Recommenda tion

8
Verizon Wire less  once  aga in urges S ta ff to exempt wire less  cante rs  for the  reasons

9
s ta ted he re in. Without such an exemption, the  Rules  cannot be  ce rtified by the  Attorney

10 _ . , .
General because they exceed the Commlsslon s authority.

11 Specifica lly, proposed section R14-2-1903 should be  modified to de le te  ", until such

12 time as those  te lecommunications companies are  mandated by law to provide  equal access or

13 loca l number portability." P roposed section R14-2-2003 should be  modified to include  the

14 following sentence : "These  rule s  do not apply to provide rs  of wire le ss , ce llula r, pe rsona l

15 communica tions  se rvices  or commercia l radio se rvices ."

16
RES P ECTFULLY S UBMITTED this

GALLAGHER & KENNEDY, P .A.
17

18

19

20

B y
Micha e l M Gra nt
Todd C. Wile y
2575 East Camelback Road
Phoenix, Arizona  85016-9225
Attorne ys  for Ve rizon Wire le s s

21

22
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7

APPLICATION FOR EMERGENCY
RULEMAKJNG REGARDING SLAMMING AND
OTHER DECEPTWE PRACTICES. COMMENTS OF VERIZON

WIRELESS
8

9 Verizon Wireless hereby submits comments on the consumer protection standards

10 proposed by the Arizona Corporation Commission ("Commission") in the above-captioned

11 docke t. These comments respond to Commission Staffs proposed slamming and cramming

12 rule s  a s  A.A.C. R14-2-2001 through R14-2-2010, a nd A.A.C. R14-2-1901 through R14-2-1911.

13 In this proceeding, the Commission seeks to implement certain 1999 statutory amendments

14 dealing with consumer fraud. Although these amendments exempt wireless carriers, the

15 Commission proposes to apply its slamming and cramming regulations to all

16 telecommunications companies in Arizona, apparently including wireless can*iers. Given the

17 Arizona Legislature's express statutory exemption of wireless carriers, the Commission Should

18 make clear that its proposed slamming and cramming rules do not apply to wireless carriers.

19 Even if the Commission had statutory authority to impose its proposed slamming and cramming

20 regulations on wireless telecommunications companies, there is no evidence that wireless

21 carriers in Arizona have engaged in such practices, and no showing that competitive forces in die

22 CMRS industry are not sufficient to prevent such conduct.

23 BACKGROUND

24 In 1999, the Arizona Legislature enacted a number of amendments to the laws

.J
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1 governing telecommunications services in the state. Ariz. Rev. Stat. §§44-1571, 1572, 1573,

2 1574. These  provis ions  grant the  Commiss ion authority to adopt rule s  to prevent: (i) any change

3 in an end-user customer's pre-subscribed telecommunications service without the appropriate

4 conse nt of tha t cus tome r, or "s la mming" a nd (ii) the  inclus ion of a ny una uthorize d or unve rifie d

5

6 Arizona  Le gis la ture  a pplie d the se  mie s  to "loca l te le communica tions  se rvice  provide rs" a nd

7 "long-dis ta nce  te le communica tions  provide rs ," the  de finitions  of which exclude provide rs  of

8 "wireless, cellular, personal communication or commercial radio services." Ariz. Rev. Stat. §§

9 44-1571(3), (4)-

10 On May 29, 2001, the  Commiss ion re leased its  informa l reques t for comment on

11 the  proposed consumer protection s tandards  in this  proceeding. The  Commiss ion proposes  new

12 rules designed to prevent slamming and craxnming. The detailed regulatory framework would

13 establish numerous obligations and restrictions, including customer~by-customer and transaction-

14 by-transaction notice, consent, verification, and record retention requirements. The

15 Commission's  proposa l a lso es tablishes  a  customer compla int process , as  well as  enforcement

16 procedures and various sanctions and penalties for violating carriers. The Commission indicates

17 tha t the se  proposed rule s  will apply to a ll te lecommunica tions  companie s  ope ra ting in Arizona .

18 DISCUSSION

19 1. THE  C O MMIS S IO N S HO ULD C LAR IF Y THAT ITS  P ROP OS ED RULES D O
NO T AP P LY TO  WIRE LE S S  CARRIE RS

20
As indicated above, the Commission is implementing a number of 1999 statutory

21
amendments designed to prevent slamming and cramming. Ariz. Rev. Stat. §§ 44-1571, 1572,

22
1573, 1574. While these statutory provisions impose and call for agency adoption of various

23
re s trictions  on the  bus ine s s  pra ctice s  of long-dis ta nce  a nd loca l te le communica tions  provide rs ,

24
2
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1 the y e xplicitly s ta te  tha t the se  re s trictions  do not a pply to provide rs  of "wire le ss , ce llula r,

2 personal communications or commercial radio services.as Ariz. Rev. Stat. §§ 44-1571.1,1571.2.

3 As a  re sult, the Commission lacks statutory authority to apply slamming or cramming regulations

4 to wireless C3.1'I'i61°S.

5 In its proposed slamming and cramming rules, however, the Commission states

6 that these requirements apply "to each 'telecommunications company' as that term is defined in

7 A.A.C. R14-2-1102.15." Because telecommunications companies are defined as carriers that

8 provide  "te le communica tions  se rvice s ," which include  wire le ss  se rvice s , wire le ss  ca rrie rs  would

9 wrongfully appear to be subject to these proposed rules. In order to resolve any resulting

10 ambiguity and prevent the  unnecessa ry dive rs ion of lega l and adminis tra tive  re sources  to this

11 ques tion, the  Commiss ion should now explicitly cla rify tha t its  proposed rule s  on s lamming aNd

12 cramming would not apply to provide rs  of CMRS .

1 3 11. ANY C O MMIS S IO N R ULE S  O N C R AMMING  AND S LAMMING  S HO ULD
I E XE MP T CMRS  P RO VIDE RS .

1 4

Verizon Wireless recognizes the Commission's duty to protect Arizona
1 5

consumers against unreliable or unscrupulous telecommunications companies and appreciates
1 6

the seriousness of the Commission's concern with certain deceptive practices that the proposed
1 7

rule s  se e k to a void. Eve n if the  Commiss ion ha d a uthority to a pply the  rule s  to wire le ss  ca rrie rs ,
1 8

there are numerous policy reasons to exempt wireless carriers from these rules.
19

As  discus se d furthe r be low, the  propose d re gula tions  a re  ne ithe r ne ce s sa ry nor
20

well suited to wireless carriers' dynamic and competitive business practices. To  a vo id
2 1

ha mpe ring wire le s s  growth a nd innova tion in Arizona  a nd e ls e whe re , a ny rule s  should e xe mpt
22

the wireless industry from all of the rules proposed in this proceeding.
23

24

1
l
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1 A. The re  is  No Evide nce  of Cra mming a nd S la mming  in  the  Wire le s s  Indus try, Whe re
Competitive  Forces G u a rd Aga ins t Mis le a ding P ra ctice s.

2
With its  proposa l, the  Commiss ion has  appa rently pa inted the  te lecommunica tions

3

indus try with a  broa d bus h. The re  is  no e vide nce  in Arizona  or e ls e whe re  tha t e ithe r s la mming
4

or cramming is a problem that befalls wireless consumers. Indeed, the Federal Communications
5

Commis s ion ("FCC") offe re d the following comme nta ry on wire le s s  billing pra ctice s whe n it
6

exempted the  wire le ss  indus try from mos t of its  truth-in-billin8 requirements  :
7

8

9

The  record does  not, however, re flect the  same high volume of cus tomer
compla ints  in the  CMRS conte xt, nor doe s  the  re cord indica te  tha t CMRS billing
pra ctice s  fa il to provide  consume rs  with cle a r a nd non-mis le a ding informa tion
they need to make  informed choices .1

10 Given the  leve l of compe tition in the  wire le ss  marke tplace , s lamming and

11 cramming a re  extreme ly unlike ly in the  wire le ss  context. Wire le ss  provide rs  have  enormous

12 incentive to treat their customers in the most efficient and consumer-Hiendly manner possible.

13 Practices dart give rise to disputes can encourage customers to change service providers. With

14 multiple wireless carriers doing business in Arizona, customers have a variety of service options

15 and can address  the ir dissa tis faction with one  cante r by ta ldng the ir business  to another

16 provide r

17 The  willingness  of cus tomers  to change  ca rrie rs  is  re flected in indus try churn

18 rates. Nationally, chum in the wireless industry in recent years has averaged Hom 2% to 4.2%

19

20

21

22

23

1 Truth-in-Billing and Billing Format, First Report and Order and Furldaer Notice of Proposed Rulemaldng,
Federal Communications Commission, FCC Red, CC Docket No. 98-170, Para. 16 (1999) ("FCC Truth-in-Billing
Order").

z In fact, requiring all wireless providers in Arizona to comply with these highly prescriptive regulations
will discourage service differentiation and competition between carriers. Customer relations and billing practices
are an important basis for competition and consumer choice, and carriers distinguish themselves from their
competitors in the marketplace through their conduct in this aea. By discouraging such competition, a requirement
that all wireless telecommunications companies adopt die same procedures with respect to such practices may
actually diminish consumer welfare.

24
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1 pe r month, de pe nding upon the  ca rrie r Such monthly ra te s  tra ns la te  into a  ye a rly turnove r of

2

3 wire le ss  te lecommunica tions  companie s  se ize  eve ry opportunity to minimize  cus tomer problems

4 and retain their customer base.

5 Exis ting fe de ra l la w re nde rs  s la mming pa rticula rly unlike ly in the  wire le s s

6 marke tplace . S lamming is  premised on the  concept of one  long dis tance  ca rrie r unlawfully

7 directing a customer's local phone company to substitute it for that customer's existing long

8 distance service provider. Wireless telecommunications companies, however, are not subj act to

9

10 subscribe rs . Wire le ss  cante rs  dia s  gene ra lly do not offe r cus tomers  the  option of se lecting a  toll

11 carrie r a s  pa rt of the ir package  of wire less  se rvices , ins tead, they often bundle  long dis tance  and

12 local services. With respect to cramming, wireless providers routinely add charges for services

13 ordered by the  cus tomer tha t re la te  to the  underlying wire less  se rvices , and the re  is  s imply no

14 re cord of compla ints  in Arizona  or e lse whe re  of cra mming in the  wire le s s  indus try. If a pplie d to

15 such routine  transactions , the  Commiss ion's  highly pre scriptive  rule s  could drama tica lly reduce

16 the ease with which customers can make changes to their accounts, while doing nothing to

17 prevent the  deceptive  acts  from which the  Arizona  legis la ture  intended to protect consumers .

1 8 B. Applic a tion  o f the  P ropos e d  Rule s  to  CMRS  P rovide rs  Will
Impos e  S ignificant Cos ts  and Provide  Few Benefits .

19
Complia nce  with  the  Commis s ion 's  propos e d s la mming a nd cra mming nlle s

20
would impose a substantial burden on wireless providers. The various rules on notice, consent,

21
re cord re te ntion, a nd othe r pra ctice s  would re quire  the  e va lua tion a nd like ly modifica tion of

22
many provide rs ' ope ra tiona l sys tems  and procedures . P rovide rs  such a s  Verizon Wire le ss  would

23

24 3 47 U-s.c. § 332(¢)(8).

I
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1 be forced to expend significant dollars for capital investments, employee training, systems

2 enhancements, and other materials. As discussed iilrther below, these expenditures will yield no

3 benefit for Arizona's wireless consumers. In addition, many wireless carriers already have in

4 pla ce  ma ny proce dure s  like  thos e  ide ntifie d  in  the  ru le s , a nd e ve n if a ny s pe cific  wire le s s

5 te lecommunica tions  company docs  not have  procedures  tha t a lign precise ly with those  conta ined

6 in  the  propos e d  ru le s  (i.e ., no tice , cons e nt, ve rifica tion), the ir p ra ctice s  mus t be  fa ir a nd

7 re a s ona ble  in a  compe titive  ma rke tpla ce  or the y will los e  cus tome rs  to othe r ca rrie rs . The re  is

8 s imply no  ne e d  to  impos e  re gu la to ry re qu ire me nts  whe n  the re  is  no  e vide nce  tha t s uch

9 misleading or deceptive  practices  occur in doe  wire less  marke tplace .

10 c . The Commission Should Look to the FCC's Treatment of the Wireless Industry as a
Guide in This Proceeding.

11
Before  impos ing burdensome  s lamming and cramming regula tions  on wire le ss

12
telecommunications companies, the Commission should consider the FCC's approach to these

13
issues in the wireless context. In recent years, the FCC has canted out two lengthy proceedings

14
in which it ha s  s tudied the  is sues  of s lamming and cramming in the  te lecommunica tions  indus try

15
as  a  whole  and accumula ted an extens ive  public record on these  ha rmful practices . In both

16
proceedings , the  FCC has  recognized fla t the  business  and opera tiona l practices  of wire less

17
providers differ Boy those of local exchange and long distance providers, and it has taken these

18
dis tinctions  into a ccount in its  formula tion of ne w re gula tion.

1 9

In the  s lamming Context, the  FCC has  rightfully concluded tha t the  record of few
20

compla ints  aga ins t wire le ss  provide rs  supported its  decis ion to exclude  the  wire le ss  indus try
21

22

23

24

a
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1 from its  s la mming ru1e s .4 With re spe ct to cra mming, the  FCC in its  Truth-in-Billing docke t

2 againnoted the absence of a record of complaints against wireless providers, and has not

3 extended cramming regulations to wireless carriers. Instead, the FCC has chosen to apply only

4 two ve ry broa d principle s  re la ting to informa tion provide d on cus tome rs ' bills  to CMRS

5 providers. In doing so, it has struck the appropriate balance between continued consumer

6 protection and the avoidance of unnecessary and burdensome regulation of the wireless industry.

7 Since  Arizona  wire le ss  provide rs  must a lready comply with these  fede ra l requirements , the re  is

8 no bas is  for imposing additiona l requirements  a t the  s ta te  leve l.

9 C O NC LUS IO N

1 0 Verizon Wireless urges the Commission to make clear that wireless

11 te lecommunica tions  companies  a re  exempt from its  proposed s lamming and cramming mies

12 based on the intent of the Arizona legislature. Such rules are also unnecessary because market

13 forces  in the  wire le ss  indus try a re  sufficient to prevent such conduct.

1 4 DATED th is day of June, 2001 .

15 GALLAGHER & KENNEDY, P .A.

1 6

17 _ / `

1 8

1 9

20

Micha e l M. Gra nt
Todd C. Wile y
2575 East Camelback Road
Phoenix, Arizona  85016-922
Attorne ys  for Citize ns  Communica tions

Compa ny

2 1

22

23

4 In carving out the wireless exemption, the Commission stated dirt "[c]ommercial mobile radio services
(CMRS) providers shall be excluded from the verification requirements of this Subpart as long as they are not
required to provide equal access to common carriers for the provision of telephone toll services, in accordance with
47 U.S.C. § 332(c)(8)." As noted above, wireless carriers are not required to provide equal access.
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