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APPLICATION FOR EMERGENCY
RULEMAKING REGARDING SLAMMING AND
OTHER DECEPTIVE PRACTICES. COMMENTS OF VERIZON

WIRELESS
8

9 Verizon Wireless hereby submits comments on the consumer protection standards

10 proposed by the Arizona Corporation Commission ("Commission") in the above-captioned

11 docke t. These  comments  re spond to Commiss ion S ta ffs  proposed s lamming and cramming
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12 rule s  a s  A.A.C. R14-2-2001 through R14-2-2010, and A.A.C. R14-2-1901 through R14-2-1911.

13 In this  proceeding, the  Commission seeks  to implement ce rta in 1999 s ta tutory amendments

14 dea ling with consumer fraud. Although these  amendments  exempt wire less  ca rrie rs , the

15 Commiss ion proposes  to apply its  s lamming and cramming regula tions  to a ll

16 te lecommunica tions  companie s  in Arizona , appa rently including wire le ss  cante rs . Given the

17 Arizona  Legis la ture 's  express  s ta tutory exemption of wire le ss  ca rrie rs , the  Commiss ion should

18 make clear that its proposed slamming and cramming rules do not apply to wireless camlets.

19 Even if the  Commiss ion had s ta tutory authority to impose  its  proposed s lamming and cramming

20 regula tions  on wire less  te lecommunica tions  companies , there  is  no evidence  tha t wire less

2 1 camlets in Arizona have engaged in such practices, and no showing that competitive forces in the

22 CMRS industry are not sufficient to prevent such conduct.

23 B AC KG R O UND

In 1999, the  Arizona  Legis la ture  enacted a  number of amendments  to the  laws
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2 1574. These  provis ions  grant the  Commiss ion authority to adopt rules  to prevent: (i) any change

3 in an end-user customer's  pre -subscribed te lecommunica tions  se rvice  without the  appropria te

4 consent of tha t cus tomer, or "s lamming" and (ii) the  inclus ion of any unauthorized or unve rified

5

6 Arizona  Legis la ture  applied these  rule s  to "loca l te lecommunica tions  se rvice  provide rs" and

7 "long-dis ta nce  te le communica tions  provide rs ," the  de finitions  of which exclude provide rs  of

8

9 44-1571(3),(4).

1 0 On May 29, 2001, the  Commiss ion re leased its  informal reques t for comment on

11 the  proposed consumer protection s tandards  in this  proceeding. The  Commission proposes  new

12 rule s  des igned to prevent s lamming and cramming. The  de ta iled regula tory framework would

13 establish numerous  obliga tions  and res trictions , including customer-by-custorner and transaction-

14 by-transaction notice , consent, ve rifica tion, and record re tention requirements . The

15 Commission's  proposa l a lso establishes a  customer compla int process , as  well as  enforcement

16 procedures  and va rious  sanctions  and pena ltie s  for viola ting ca rrie rs . The  Commiss ion indica tes

17 tha t these  proposed rules  will apply to a ll te lecommunica tions  companies  ope ra ting in Arizona .

1 8 DIS CUS S ION

1 9 1. THE  CO MMIS S IO N S HO ULD CLARIFY THAT ITS  P RO P O S E D RULE S  DO
NOT AP P LY TO WIRE LE S S  CARRIE RS

20
As indica te d above, the  Commiss ion is  implementing a  number of 1999 s ta tutory

2 1
amendments  des igned to prevent s lamming and cramming. Ariz. Re v.

22
1573, 1574. While  these  s ta tutory provis ions  impose  and ca ll for agency adoption of va rious

23
res trictions  on the  business  practices  of long-dis tance  and loca l te lecommunica tions  providers ,

24
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1 they explicitly s ta te  tha t the se  re s trictions  do not apply to provide rs  of "wire le ss , ce llula r,

2 pe rsona l communica tions  or commercia l radio se rvice s ." Ariz. Re v.

3 As a  re sult, the  Commiss ion lacks  s ta tutory authority to apply s lamming or cramming regula tions

4 to wire le ss  ca rrie rs .

5 In its  proposed s lamming and cramming rules , however, the  Commiss ion s ta tes

6 tha t these  requirements  apply "to each 'te lecommunica tions  company' a s  tha t te rm is  de fined in

7 A.A.C. R14-2-1102.15." Because  te lecommunica tions  companies  a re  de fined as  cante rs  tha t

8 provide  "te lecommunica tions  se rvice s ," which include  wire le ss  se rvice s , wire le ss  cante rs  would

9 wrongfully appear to be  subject to these  proposed rules . In orde r to re solve  any resulting

10 ambiguity and prevent the  unnecessary divers ion of lega l and adminis tra tive  resources  to this

11 ques tion, the  Commiss ion should now explicitly cla rify tha t its  proposed rule s  on s lamming and

12 cramming would not apply to provide rs  of CMRS .

1 3 11. ANY C O MMIS S IO N R ULE S  O N C R AMMING  AND S LAMMING  S HO ULD
E XE MP T CMRS  P RO VIDE RS.

1 4

Ve riz o n  W ire le s s  re c o g n iz e s  th e  Co mmis s io n 's  d u ty to  p ro te c t Ariz o n a
1 5

consume rs  a ga ins t unre lia ble  or unscnlpulous  te le communica tions  compa nie s  a nd a ppre cia te s
1 6

the  se riousness  of the  Commiss ion's  conce rn with ce rta in deceptive  practice s  tha t the  proposed
1 7

rule s  seek to avoid. Even if the  Commiss ion had authority to apply the  rule s  to wire le ss  ca rrie rs ,
1 8

1 9

As discusse d furthe r be low, the  propose d re gula tions  a re  ne ithe r ne ce ssa ry nor
20

we ll s u ite d  to  wire le s s  ca nte rs ' dyna mic a nd  compe titive  bus ine s s  pra ctice s . To  a vo id
2 1

ha mpe ring wire le s s  growth a nd innova tion in Arizona  a nd e lse whe re , a ny rule s  should e xe mpt
22

the  wire less  industry loom a ll of the  rules  proposed in this  proceeding.
23
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1 A. There  is  No Evidence  of Cramming  and  S lamming  in  the  Wire le s s  Indus try, Where
Compe titive  Forces  Guard  Aga ins t Mis leading Prac tices.

2
With its  proposa l, the  Commiss ion has  apparently pa inted the  te lecommunica tions

3

indus try with a  broa d brush. The re  is  no e vide nce  in Arizona  or e lse whe re  tha t e ithe r s la mming
4

or cramming is  a  problem tha t be fa lls  wire le ss  consumers . Indeed, the  Fede ra l Communica tions
5

Commis s ion ("FCC") offe re d the  following comme nta ry on wire le s s  billing pra ctice s  whe n it
6

exempted the  wire le ss  indus try from mos t of its  truth-in-billing requirements :
7

8

9

The record does  not, however, re flect the  same high volume of customer
compla ints  in the  CMRS context, nor does  the  record indica te  tha t CMRS billing
practice s  fa il to provide  consumers  with clea r and non-mis leading informa tion
they need to make  informed choices .l

10 Given the  leve l of compe tition in the  wire le ss  marke tplace , s lamming and

1 1 cramming a re  extreme ly unlike ly in the  wire le ss  context. Wire le ss  provide rs  have  enormous

12 incentive  to trea t the ir cus tomers  in the  most e fficient and consumer-friendly manner poss ible .

13 Practices  tha t give  rise  to disputes  can encourage  customers  to change  se rvice  providers . With

14 multiple  wire less  cante rs  doing bus iness  in Arizona , cus tomers  have  a  va rie ty of se rvice  options

1 5 and can address  the ir dissa tisfaction with one  cante r by taking the ir business  to another

16 provide r.2

1 7 The  willingness  of cus tomers  to change  ca rrie rs  is  re flected in indus try churn

18 ra te s . Na tiona lly, churn in the  wire le ss  indus try in recent yea rs  has  ave raged from 2% to 4.2%

1 9

1

20

2 1

22

23

Truth-in-Billing and Billing Format, Firs t Report and Order and Further Notice of Proposed Rulemaldng,
Federa l Communica tions  Commiss ion, FCC Rod, CC Docket No. 98-170, Para . 16 (1999) ("FCC Truth-in-Eilling
Orde r").

2 In fact, requiring a ll wireles s  providers  in Arizona  to comply with these highly prescriptive regula tions
will discourage service differentia tion and competition between ca rriers . Cus tomer rela tions  and billing practices
are an important bas is  for competition and consumer choice, and carriers  dis tinguish themselves  from their
competitors  in the marketplace through their conduct in this  a rea . By discouraging such competition, a  requirement
that a ll wireless  telecommunications  companies  adopt the same procedures  with respect to such practices  may
actua lly diminish consumer welfa re.
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1 per month, depending upon the  cante r. Such monthly ra te s  trans la te  into a  yea rly turnover of

2 25% to 50% of a  wire less  cannie r's  cus tomer base . While  churn is  driven by many factors ,

3 wire less  te lecommunica tions  companies  se ize  eve ry opportunity to minimize  cus tomer problems

4 and re ta in the ir customer base .

5 Exis ting fe de ra l la w re nde rs  s la mming pa rticula rly unlike ly in the  wire le ss

6 marke tplace . S lamming is  premised on the  concept of one  long dis tance  ca rrie r unlawfully

7 directing a  cus tomer's  loca l phone  company to subs titute  it for tha t cus tomer's  exis ting long

8 dis tance  se rvice  provide r. Wire less  te lecommunica tions  companies , however, a re  not subj e t to

9 equal access requirements ,3 a  fact tha t leaves them free  to designate  any toll carrie r for the ir

10 subscribers . Wire less  can*ie rs  thus  genera lly do not offe r cus tomers  the  option of se lecting a  toll

11 camle t as  part of the ir package  of wire less  services , instead, they often bundle  long dis tance  and

12 loca l se rvices . With re spect to cramming, wire le ss  provide rs  routine ly add cha rges  for se rvices

13 ordered by the  customer tha t re la te  to the  underlying wire less  se rvices , and there  is  s imply no

14 re cord of compla ints  in Arizona  or e lse whe re  of cra mming in the  wire le ss  indus try. If a pplie d to

15 such routine  transactions , the  Commiss ion's  highly prescriptive  rule s  could dramatica lly reduce

16 the  ease  with which customers  can make  changes to the ir accounts , while  doing nothing to

17 prevent the  deceptive  acts  from which the  Arizona  legis la ture  intended to protect consumers .

1 8 B. Applic a tion  of the  P ropos e d  Rule s  to  CMRS Provide rs  Will
Impos e  Significant Cos ts  and Provide  Few Benefits.

1 9

Complia nce  with the  Commis s ion 's  propos e d s la mming a nd cra mming rule s
2 0

would impos e  a  s ubs ta ntia l burde n on wire le s s  provide rs . The  va rious  rule s  on notice , cons e nt,
21

re cord re te ntion, a nd othe r pra ctice s  would re quire  the  e va lua tion a nd like ly modifica tion of
22

many provide rs ' ope ra tiona l sys tems and procedures . P rovide rs  such a s  Verizon Wire le ss  would
23
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1 be  force d to e xpe nd s ignifica nt dolla rs  for ca pita l inve s tme nts , e mploye e  tra ining, s ys te ms

2 enhancements , and othe r ma te ria ls . As  discussed furthe r be low, these  expenditures  will yie ld no

3 be ne fit for Arizona 's  wire le s s  cons ume rs . In a ddition, ma ny wire le s s  ca rrie rs  a lre a dy ha ve  in

4 pla ce  ma ny proce dure s  like  thos e  ide ntifie d in  the  rule s , a nd e ve n if a ny s pe cific wire le s s

5 te lecommunica tions  company does  not have  procedures  tha t a lign precise ly with those  conta ined

6 in  the  propos e d ru le s  (i.e ., notice , cons e nt, ve rifica tion), the ir pra ctice s  mus t be  fa ir a nd

7 re a sona ble  in a  compe titive  ma rke tpla ce  or the y will lose  cus tome rs  to othe r ca mle ts . The re  is

8 s imply no  ne e d  to  impos e  re gu la tory re qu ire me nts  whe n  the re  is  no  e vide nce  tha t s uch

9 misleading or deceptive  practices  occur in the  wire less  marke tplace .

10 c . The Commission Should Look to the FCC's Treatment of the Wireless Industry as a
Guide in This Proceeding.

11
Before  imposing burdensome s lamming and cramming regula tions  on wire less

12
te lecommunica tions  companies , the  Commission should consider the  FCC's  approach to these

13
issues  in the  wire less  context. In recent years , the  FCC has  cam'ed out two lengthy proceedings

14
in which it has  s tudied the  issues  of s lamming and cramming in the  te lecommunica tions  indus try

15
as  a  whole  and accumula ted an extensive  public record on these  harmful practices . In both

16
proce e dings , the  FCC ha s  re cognize d tha t the  bus ine s s  a nd ope ra tiona l pra ctice s  of wire le s s

17
providers  diffe r from those  of loca l exchange  and long dis tance  providers , and it has  taken these

18
dis tinctions  into a ccount in its  formula tion of ne w re gula tion.

19
In the  s lamming context, the  FCC has  rightfully concluded tha t the  record of few

2 0
compla ints  a ga ins t wire le s s  provide rs  s upporte d its  de cis ion to e xclude  the  wire le s s  indus try

2 1

22

23

24
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1 from its  s lamming ru1es .4 With re spect to cramming, the  FCC in its  Truth-in-Billing docke t

2 again noted the  absence  of a  record of compla ints  aga inst wire less  providers , and has not

3 extended cramming regula tions  to wire less  ca rrie rs . Ins tead, the  FCC has  chosen to apply only

4 two ve ry broa d principle s  re la ting to informa tion provide d on cus tome rs ' bills  to CMRS

5 providers . In doing so, it has  s truck the  appropria te  ba lance  be tween continued consumer

6 protection and the  avoidance  of unnecessary and burdensome regula tion of the  wire less  industry.

7 Since  Arizona  wire less  providers  must a lready comply with these  federa l requirements , the re  is

8 no bas is  for imposing additiona l requirements  a t the  s ta te  leve l.

9 C O NC LUS IO N

10 Verizon Wire less  urges  the  Commiss ion to make  clea r tha t wire less

11 te lecommunica tions  companies  a re  exempt firm its  proposed s lamming and cramming rules

12 based on the  intent of the  Arizona  legisla ture . Such rules  a re  a lso unnecessary because  market

13 forces  in the  wire less  industry a re  sufficient to prevent such conduct.

14 DATED th is day of lune , 2001 .

1 5 G ALLAG HE R & KENNEDY, P .A.

1 6 i

1 7 L

1 8

1 9

B y / 4 4 f
Micha e l M. Gra nt
Todd C. Wile y
2575 East Camelback Road
P hoe nix, Arizona  85016-92z5/
Attorne ys  for Citize ns  Communica tions

Company20

2 1

22

23

4 In carving out the wireless  exemption, the Commiss ion s ta ted tha t "[c]ommercia l mobile radio services
(CMRS) providers  sha ll be excluded from the verifica tion requirements  of this  Subpart as  long as  they a re not
required to provide equal access  to common carriers  for the provis ion of telephone toll services , in accordance with
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Deborah Scott
Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, Arizona  85007

Chris tophe r Ke e le y, Es q.
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, Arizona  85007

Sharon Harris , Esq.
Steve Berman, Esq.
Ve rizon Wire le ss
Suite  400 West
1300 I S tree t NW
Wa shington D.C. 20005

Copy of the  foregoing ma iled
this day of June , 2001 to:

By: .
13581_0003/932019

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington
P hoe nix, Arizona  85007

Original and ten copies filed this
-̀IFl"" day of June, 2001 with:
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