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1 1 . INTRODUCTION.

2

3 Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

4 My name is Douglas Denney. I work at 730 2II1d Avenue South, Suite 900, in Minneapolis,

Minnesota.5

6

7

8

Q. ARE YOU THE SAME DOUGLAS DENNEY WHO FILED DIRECT TESTIMONY

IN THIS PROCEEDING ON JULY 28, 2006 AND REBUTTAL TESTIMONY ON

OCTOBER 6, 2006?9

10 Yes.

1 1

1 2 Q, WHAT IS THE PURPOSE OF YOUR TESTIMONY?

1 3 A.

1 4

15

16

17

1 8

The purpose of my Testimonyl is to respond to the Testimony of Armando Fimbres,

Utilities Division, Arizona Corporation Commission ("Staff Testimony"), regarding the

proposed Settlement Agreement in this matter between Qwest Corporation ("Qwest") and

the Joint CLECs.2 The Partiess to the proposed Settlement Agreement previously

described the proposed settlement in Section II of their Notice of Joint Filing and Amended

Motion for Order Approving Settlement Agreement dated June 27, 2007.

1 9

20

21

22

23

24 2

25

26

27

1 This Testimony represents the position of participating Joint CLECs (Eschelon, Coved
McLeod and XO) and does not attempt to represent the position of Qwest.

"Joint CLECs"is a defined term in the proposed multi-state Settlement Agreement, which
provides  in the def init ions  (Sect ion II)  tha t  " ' Joint  CLECs '  r efer s  collect ively to Coved
Communications Company and DIECA Communications, Inc. (Covad), Eschelon Telecom, Inc.
(Eschelon), Integra Telecom Holdings, Inc. (Integra), McLeodUSA Telecommunications Services,
Inc. (McLeod), Onvoy, POPP.Com (POPP), US Link, Inc. d/b/a TDS Metrocom, Inc. (TDSM),
and XO Communications Services, Inc. (XO)."
3 The term "Parties" is defined on page l of the proposed Settlement Agreement as refening
to the defined Joint CLECs and Qwest collectively.

A.

A.



DISCUSSION

3 Q, HOW IS YOUR DISCUSSION ORGANIZED?

Iwi11 respond to each of the  Staff' s  comments  and recommendations genera lly in the  order

they appear in the  Executive  Summary to S ta ff Testimony

STAFF COMMENT/RECOMMENDATION NUMBER ONE
NEGOTIATIONS AND THE PUBLIC INTEREST

9 Q STAFF ITEM NUMBER ONE STATES: "STAFF WAS NOT A SIGNATORY TO

THE AGREEMENT STAFF ALSO STATES THAT IT DID NOT

PARTICIPATE IN THE NEGOTIATIONS AND THAT "SETTLEMENT

PROCESS NEGOTIATIONS ARE BEST SERVED WITHOUT STAFF

PARTICIPATIOn" PLEASE RESPOND

»2:z
9288,

<08-1U
o ~>Q=83§

14 A Sta ff pa rticipa tion or not in se ttle me nt ne gotia tions  is  a t S ta ff discre tion. Re pre se nta tive s

re pre s e nta tive s  of the  Minne s ota  De pa rtme nt of Comme rce  ("DOC") pa rticipa te d in the

multi-s ta te  negotia tions

19 Q STAFF STATES THAT THE PROPOSED SETTLEMENT AGREEMENT. AS

FILED. IS NOT IN THE PUBLIC INTEREST.' PLEASE RESPOND

The  inte nt of the  J oint CLECs  is  to  be  pa rty to  a  s e ttle me nt in  this  ma tte r only if the

re s olu tion  is  in  the  public  in te re s t. By filing  the  Notice  of J o in t Filing  a nd Ame nde d

Motion for Orde r Approving Se ttle me nt Agre e me nt a nd re que s ting Commiss ion a pprova l

S ta ff Testimony, Executive  Summary, 111, p. i
S ta ff Tes timony, pp. 1-2
Of the  defined Joint CLECs, the  CLECs who executed the  proposed Se ttlement Agreement

god participa ted in Arizona  a re Coved,Esche lon, McLe odUSA a nd XO
Sta ff Tes timony, p. 2, lines  18-19



the Parties recognized that the proposed Settlement Agreement must meet a public interest

test to obtain Commission approval before any implementation

4 Q STAFF STATES THAT.  IN ORDER TO CONSIDER THE PROPOSED

SETTLEMENT AGREEMENT. IN THE PUBLIC INTEREST, CERTAIN

MODIFICATIONS OR CLARIFICATIONS ARE NEEDED PLEASE

RESPOND

E

6>3.3§

14

The Commission must decide whether to accept the proposed Settlement Agreement

among the Parties, reject the proposed Settlement Agreement, or modify the proposed

Settlement Agreement as proposed by Staff Regarding the latter option, Paragraph VII(C)

of the Proposed Settlement Agreement provides: "IL prior to approval, any Commission

modifies any portion of this Settlement Agreement, the Parties expressly acknowledge that

any Party may terminate this Settlement Agreement as to that particular state." There are a

number of Staff recommendations to which the Joint CLECs anticipate no objection (i.e

the recommendations are unlikely to cause the Joint CLECs to terminate the proposed

Settlement Agreement under Paragraph VII(C) if adopted) if the recommendations were

applied to the Parties to the proposed Settlement. In the course of discussing these Staff

recommendations below, I further describe how provisions of the proposed Settlement

Agreement would operate

Staff Testimony, p. 2, lines 19-20
As the particulars of the Order (such as specific language modifications, if any) may affect

the analysis, Joint CLECs would need to review the Order before finally indicating whether they
would terminate based upon a modification. Regarding any other recommendation if adopted or
other modification, Joint CLECs would review and respond to the Order adopting them on a case
by-case basis

3



STAFF COMMENT/RECOMMENDATION NUMBER TWO
VINTAGE OF ARMIS DATA

3 Q STAFF ITEM NUMBER TWO STATES STAFF RECOMMENDS

UTILIZATION OF 2004 ARMIS 43-08 DATA."*" PLEASE RESPOND

S ta ff "be lie ve s  the  2004 ARMIS  43-08 da ta  s hould be  utilize d. S ta ff re comme nds  s uch

modifica tion  to  the  a gre e me nt Although  no t e xpre s s ly s ta te d  in  the  p ropos e d

Se ttlement Agreement, 2004 ARMIS  43-08 da ta  we re  used in de te rmining the  Initia l Wire

Ce nte r Lis t for purpos e s  of s e ttle me nt. As  re cognize d by S ta r "Qwe s t a nd the  J oint

CLECs  e xpla ine d tha t 2004 ARMIS  Da ta  wa s  the  ba se  informa tion to which a djus tme nts

we re  ma de  for the  s e le ction of the  initia l s e t of Non-Impa ire d Wire  Ce nte rs Joint

CLECs  a n tic ipa te  no  ob je c tion  if s uch  a  mod ifica tion  we re  ma de  to  the  p ropos e d

Settlement Agreement of the  Parties

E

5>E§2

14
STAFF COMMENT/RECOMMENDATION NUMBER THREE
NON-RECURRING CHARGE. CONVERSIONS. AND CUSTOMER
IMPACT

1 6 Q STAFF ITEM NUMBER THREE STATES: "STAFF BELIEVES THE $25 NON

RECURRING CONVERSION CHARGE. IN SECTION Iv.  IS JUST AND

REASONABLE."'° PLEASE RESPOND

S ta ff s ta te s  tha t "S ta ff initia l re comme nda tion wa s  ze ro but give n tha t ne gotia tion is  a

process of compromise  s ince  Qwest and the  Joint CLECs have  agreed to the  proposed ra te

Staff believes the  charge is  just and reasonable No cita tion is  provide d for the  source  of

the  jus t a nd re a s ona ble  te s t cite d by S ta ff. It a ppe a rs  to be  a  re fe re nce  to a  jus t a nd

reasonable  negotia ted ra te  as among the  Parties to the  proposed Settlement, given that Staff

Staff Testimony, Executive  Summary, 112, p. i
S ta ff Tes timony, p. 3, lines  14-15
Sta ff Testimony, p. 3, lines  11-13
Staff Testimony, Executive  Summary, 113, p. i
S ta ff Tes timony, p. 4, lines  22-24



sta tes  tha t "negotia tion is  a  process  of compromise The  non-recumlng charge  in Section

negotia ted ra te  is  about ha lfway be tween Qwest's  litiga tion position of $50.00 and the  Joint

CLECs ' pos ition tha t no cha rge , or only a  minima l cha rge , should apply

'z~
8888

<09-4U
o>LJ=.8§

14

If, howe ve r, by "jus t a nd re a s ona ble ," the  S ta ff is  re fe rring to  a ny pricing or TELRIC

standard, the  Joint CLECs disagree  with the  suggestion, if any, tha t a  $25.00 non-recurring

cha rge  ("NRC") ma y be  a dopte d a s  a  cos t-ba se d ra te . The  $25.00 ra te  a pplica ble  to the

Pa rtie s  to the  proposed Se ttlement Agreement, if it is  approved, is  specifica lly the  re sult of

tha t "proce s s  of compromise ."" P a ra gra ph VII(B) spe cifica lly provide s  tha t the  propose d

Se ttle me nt Agre e me nt "is  ma de  only for se ttle me nt purpose s  a nd doe s  not re pre se nt the

pos ition tha t a ny P a rty would ta ke  if this  ma tte r is  not re solve d by a gre e me nt" a nd tha t it

ma y not be  us e d a s  e vide nce . For e xa mple , the  fa ct tha t the  P a rtie s  to the  propos e d

S e ttle me nt Agre e me nt a re  willing to compromise  on $25 ca nnot be  use d a s  e vide nce  to

support a  finding tha t $25 is  a  genera lly applicable  just and reasonable  or cost-based ra te  or

as  evidence  tha t ze ro is  not an appropria te  ra te . Pa ragraph W(C) provides  tha t the  Pa rtie s

may disagree  as  to the  amount of the  applicable  non-recurring charge  a fte r three  years  from

the  Effective  Date  of the  proposed Se ttlement Agreement, and each Party reserves  a ll of its

ra te , a  Pa rty would be  pre judiced by a  finding in this  ma tte r -- based on an agreement tha t

is  not to be  used as  evidence  and is  to se t no precedent - tha t $25 is  a  cos t-based ra te . If a

cos t-based ra te  is  se t in this  ma tte r, it needs  to be  se t on the  merits  of the  underlying case

Sta ff Testimony, p. 4, lines  22-23
S e e  a ls o pa ra gra ph VII(B) of the  propos e d S e ttle me nt

Agreement
Sta ff Testimony, p. 4, lines  22-23
Per Pa ragraph VII(B), the  proposed Se ttlement Agreement e s tablishes  no precedent a s  to

the  a ppropria te  non-re curring cha rge  for the  pote ntia l ra te  dispute  a fte r the  minimum thre e -ye a r
pe riod expire s

5

5



1

2

3

(in which both the  S ta ff a nd J oint CLECs  propos e d a n NRC of ze ro). If the  ne gotia te d

ra te  is  accepted as  pa rt of the  proposed Se ttlement Agreement, it needs  to be  accepted as

the  compromise  by the  Parties  tha t it is .
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5 Q,
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7
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9

10
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S T AF F  S T AT E S  T H AT  IT  " B E L IE VE S  T H AT  T H E  P U B L IC  IN T E R E S T

R E Q UIR E S  C LAR IF IC AT IO N O N C US T O ME R  IMP AC T  T O  E XP LAIN WHY

C US TO ME R  IMP AC T IS NO  LO NG E R  A C 0 NC E R N_ "2 0  S TAF F ADDS  THAT

T HE  " J O INT  C LE C S '  C O NC E R NS  MAY HAVE  B E E N ALLE VIAT E D S INC E

Q WE S T HAS  E XP LAINE D THAT ' . . .AF TE R  P R O C E S S ING  MO R E  THAN 1 4 0 0

C O NVE R S IO NS  O F  UNE s  T O  Q WE S T  ALT E R NAT IVE  S E R VIC E S  T HE R E

HAVE BE E N NO  IS S UE S  R AIS E D B Y C LE C s  R E G AR DING  C US T O ME R

HAR M. , "  HAVE  C LE C S '  C O NC E R NS  B E E N ALLE VIATE D B Y THIS  Q WE S T

AS S ERTION?°3

9 L so s

<
8 E z

m
z
8

w

in I

O »
< N "'o b83

m 14

u
4 3 1 1

E T 12
<g*
: 13

s
8
3 1 5

8

E-*
U)

w <

ac 3

gm
~o

Q<2m8w
§<o8°i
0>Ed*

H

R u

8
<1- 16

. 21m e th o d  o f c o n ve rs io n

17

18

19

No, cus tomer impact remains  a  concern for the  reasons  provided in my previous  te s timony.

Nothing in the  propos e d S e ttle me nt Agre e me nt a uthorize s  Qwe s t to us e  its  propos e d

or pre clude s  the  Commis s ion  from ru ling  on  the  ma nne r of

conve rs ion in anothe r ma tte r. Joint CLECs ra ised cus tomer impact conce rns  in the  course

of discuss ing the  conve rs ion cha rge  and how, if Qwest appropria te ly trea ts  the  conve rs ion

a s  a  billing cha nge , a dve rse  cus tome r impa ct ma y be  a voide d.22 The  Joint CLECs  we re

20

21 20

22

23

24 brought through CMP,

25

26

27

19 Sta ff Tes timony, p. 4, line  22.
S ta ff Tes timony, p. 4, lines  17-19.

21 Qwest's  convers ion procedures  were  announced unila te ra lly by Qwest in non-CMP Qwest
"TRRO" notice s  of changes  to its  PCAT. Qwes t previous ly sa id tha t it would upda te  its  SGATs
and dea l with TRO/TRRO issues  in CMP, but did not do so. (See , e .g., June  30, 2005 CMP
minutes , s ta ting ". .. as  SGAT language changes , we  will ha ve  a  e omme ntpe riod a nd tha t the
States will engage you when decisions are  made. Cindy als o s aid that PCAT changes will be

" ava ilable  a t http://www.qwes t.com/whole sa le /cmp/cr/CR_ PCl02704-
lES .h tm.) Qwest a lso would not negotia te  these  te rms in ICA negotia tions , so tha t the  manner of
conversion became an arbitra tion issue  be tween Eschelon and Qwest (discussed be low). Qwest's
convers ion te rms a re  mere ly a  proposa l by Qwest, as  they were  not mutua lly deve loped. For
further discussion, see , e .g., Esche lon (Sta rkey) Direct (11/8/06), pp. 69-84 & Esche lon (Sta rkey)
Rebutta l (2/9/07), pp. 69-84, Docke t Nos . T-03406A-06-0572; T-01051B-06-0572.

See , e .g., Tes timony of Douglas  Denney, filed in this  Docke t on July 28, 2006 ("Denney
Dire ct"), p. 56, line s  6-8 ("The  'conve rs ion of a  UNE into a  priva te  line  is  not a  ne twork fa cility

A.

6



23

24

25

issue  - it is  an issue  with Qwest's  inte rna l sys tems and how Qwest plans  to move  the  billing for
the  facility from one  sys tem to another sys tem."), id. p. 57, lines  3-5 ("There  is  no reason why a
CLEC's  end user customer should be  placed a t risk. However the  process  by which Qwest plans
on implementing this  billing change , which includes  a  record change  to the  circuit ID, does  jus t
tha t.").

See , e .g., Denney Direct, p. 54, lines  3-5 ("CLECs a re  willing to deve lop those  procedures
bi-la te ra lly with Qwest in inte rconnection agreement negotia tions  or a s  pa rt of this  proceeding.").

Docke t Nos . T-03406A-06-0572, T-01051B-06-0572 (Arbitra tion Issue  Nos . 9-43 and 9-
44). The  NRC for the  convers ion is  a rbitra tion Issue  9-40. If the  proposed Se ttlement Agreement
is  approved, the  ra te  of $25.00 and accompanying language  will be  used in the  new Qwest-
Esche lon ICA (clos ing Issue  9-40). If it is  not approved, Issue  9-40 will rema in open pending
resolution of this  docke t on the  merits . See  Joint Motion of Esche lon and Qwest for S ingle
Compliance  Filing of the  Inte rconnection Agreement and, if Granted, a  Revised Schedule , Docke t
Nos . T-03406A-06-0572, T-0105lB-06-0572 (June  20, 2007).

7

1

2

3

4

willing to  dis cus s  proce dure s  in  this  proce e ding or in  in te rconne ction a gre e me nt

negotia tions. Since  then, the  Joint CLECs reached a  proposed Settlement Agreement

with Qwest in this  proceeding that does not address the  manner of conversion, leaving the

subj e t open for ICA negotiation and consideration in other proceedings.

5

6

7

8

9

10

11

12

13

14

E s"'§s8
:Ex

*ZN:888
0%

283
388
o&°éé s

P*
i-<9.. 15

16

17

18

19

For example , Esche lon and Qwest negotia ted rega rding this  issue  in ICA negotia tions  until

re a ching impa sse  a nd the n brought the  is sue  to a rbitra tion. The  a rbitra te d ICA la ngua ge

will be  a va ila ble  to othe r CLECs  for opt-in unde r S e ction 252(i) of the  fe de ra l Act. The

ma nne r of conve rs ions  is  a ddre s s e d in Is s ue s  9-43 a nd 9-44 in the  Qwe s t-Es che lon

inte rconne ction a gre e me nt ("ICA") a rbitra tion pe nding be fore  this  Commis s ion.24 If the

proposed agreement is  approved in this  docke t and Esche lon's  position for Issues  9-43 and

9-44 is  a dopte d in the  ICA a rbitra tion, Qwe s t will be  a ble  to cha rge  a  ra te  (ne gotia te d in

this  ca se ) tha t is  high compa re d to the  minima l a mount of work (i.e ., re pricing) a dvoca te d

by Esche lon in the  a rbitra tion to pe rform the  conve rs ion. For e xa mple , if Qwe s t ta ke s  the

pos ition  tha t the  compromis e  ra te  include s  the  cos t of cha nging the  circuit ID, the n

Esche lon will a s  pa rt of its  compromise  on the  ra te  pa y the  cos t of cha nging the  circuit ID

e ve n though the  circuit ID will not cha nge  unde r Esche lon's  propose d ICA la ngua ge . The

ra te  is  a  ne gotia te d25 ra te  only. To the  e xte nt tha t Qwe s t cla ims  tha t it incurs  a ny cos ts

(s uch a s  a s s ocia te d with us e  of a  ne w US OC for re pricing), Qwe s t will re ce ive  a mple

20

21

22

23
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compensa tion, pursuant to a  ra te  to which it has agreed. That Eschelon has agreed to such

a  high ra te  illus tra te s  tha t Esche lon's  primary conce rn when propos ing a  repricing manner

of convers ion is  not the  ra te  but the  potentia l impact of any convers ion on customers

5 Q WHEN STAFF SAID THAT IT "BELIEVES THAT THE PUBLIC INTEREST

REQUIRES CLARIFICATION ON CUSTOMER IMPACT TO EXPLAIN WHY

CUSTOMER IMPACT IS NO LONGER A CONCERN..""' STAFF RAISED THE

ISSUE IN THE CONTEXT OF THE "CONVERSION PROCESS DID THE

JOINT CLECS ALSO RAISE CUSTOMER IMPACT IN ANOTHER CONTEXT

AND. IF so. HOW IS THAT CONCERN ADDRESSED?

862 14
tr im

51>M"'3§

Yes. The  Joint CLECs addressed concerns  about cus tomer impact with respect to blocking

or re je ction of orde rs  a s  we ll." As  a dvoca te d by the  Joint CLECs , Qwe s t ha s  not a nd will

not de ve lop a  UNE blocking proce s s . In Ore gon, Qwe s t told the  Commis s ion: "Qwe s t

doe s  not s e e k re cons ide ra tion of the  Orde r forbidding Qwe s t to 'block' or 're je ct' CLEC

orde rs  for UNEs a t a  non-impa ired wire  cente r, and will, of course , comply with the  Orde r

Qwest and the  Joint CLECs continue  to work on a  se ttlement and, as  s ta ted, Qwest has

a gre e d not to 're je ct' or 'block' orde rs  by CLECs  for UNEs  a t non-impa ire d wire  ce nte rs

(indeed, Qwes t is  prohibited from doing so in Oregon because  of the  Orde r)."" Pa ragraph

234 of the  TRRO" provide s  tha t, upon re ce iving a  re que s t for a cce s s  to  a  de dica te d

Sta ff Tes timony, p. 4, lines  17-19
Sta ff Tes timony, p. 4, line  11
See , e .g., Denney Direct, p. 51, lines  10-14 ("The  FCC's  position is  eminently sens ible

The  se rvice  to the  cus tomer comes firs t and it should not be  jeopardized. If the  CLEC is  mis taken
about the  s ta tus of the  wire  center, Qwest can seek redress and back bill the  CLEC for the
diffe rence  be tween the  UNE ra te  and the  Priva te  Line  ra te . If Qwest is  mistaken about the  s ta tus
of a  wire  center, no harm is  done  to the  end-user customer.")

Se e  Qwe s t Corpora tion's  Motion for Re cons ide ra tion a nd/or Cla rifica tion Re ga rding Wire
Cente r Upda te  Da ta  and Rega rding P rocedure s  for CLEC Orde rs  in Non-Impa ired Wire  Cente rs
In the  Matte r of TRRO/Reques tfor Commiss ion Approva l of Wire  Cente r Lis ts  submitted on beha lf

the  Joint CLECs, Oregon Docke t No . UM 1251 (Ma y21, 2007), p. 6 (e mpha s is  in origina l)
Order on Remand, Re vie w of the  Se e tion 25] Unbundling Obliga tions  of lncumbe nt Loca l

Excha nge  Ca rrie rs , WC Docke t No. 04-313, CC Docke t No. 01-338, FCC 04-290 (re l. Fe brua ry
4, 2005) ("TRRO")

8



transport or high-capacity loop UNE, the incumbent LEC must immediately process the

request. The  proposed Se ttlement Agreement re flects  this  in the  ICA language  in

Attachments B, C, and D (which are available to other CLECs per Paragraph V1I(A)(1)(4))

Center List, see Section 2.0.F.

_Z __
3 § o E
4 Lu »--< -4Q  <  O D-4U

o  >  9 §

1 4

Upon rece iving a  reques t for access  to a  high capacity loop or high capacity transport UNE

pursua nt to S e ction 2.0 of the  TRRO Ame ndme nt, Qwe s t mus t imme dia te ly proce s s  the

reques t. Qwes t sha ll not prevent orde r submiss ion and/or orde r process ing (such a s  via  a

sys te m e dit, or by re quiring a ffirma tion of the  s e lf-ce rtifica tion le tte r informa tion through

re ma rks  in the  s e rvice  re que s t, or through othe r me a ns ) for a ny such fa cility, unle s s  the

P a rtie s  a gre e  othe rwis e  in a n a me ndme nt to the  Agre e me nt. Re ga rding orde ring with

re s pe ct to  the  initia l Commis s ion-Approve d Wire  Ce nte r Lis t, s e e  S e ction 2.0.A, a nd

re ga rding orde ring a fte r a ny a dditions  a re  ma de  to the  initia l Commiss ion-Approve d Wire

For changes  of law, the  Pa rtie s  agree  tha t the  change  of

law provis ions  conta ined in the  inte rconnection agreement be tween the  Parties  will apply

STAFF COMMENT/RECOMMENDATION NUMBER FOUR
METHODOLOGY

1 8 Q S TAFF ITEM NUMBER FOUR S TATES : " S TAFF S EES  THE NEED FOR

ADDITIO NAL C LAR IF IC ATIO N R E G AR DING  THE  ME THO DO LO G Y IN

S ECTION V.B (COLLOCATION)" AND S TAFF IDENTIFIES  TWO P ROP OS ED

CHANGES P LEAS E RES P OND TO THE F IRS T OF  THE TWO S TAF F

PROPOSED CHANGES TO METHODOLOGY

Sta ff s ta te s  tha t the  "proposed Agreement does  not provide  any specific da te  or language

for de te rmining the  a ffilia tion of fibe r-ba s e d colloca tors . The  propos e d Agre e me nt

la ngua ge  s hould be  re vis e d to include  la ngua ge  tha t is  s pe cific a nd a cce pta ble  to a ll

See Attachment B, 1]2.0.B, Attachment C, 'l[9.1.13.4, Attachment D, 1]2.0.B
Staff Testimony, Executive Summary, 114, p. i

5.
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2

3

4
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6

7

S ta ff re comme nde d tha t "'Re ga rdle s s  of the  da ta  vinta ge , a ffilia te d fibe r-ba s e d

colloca tors  s hould not be  counte d s e pa ra te ly if the ir le ga l a ffilia tion e xis ts  a t the  da te  of a

Com m is s ion Orde r de s igna ting a  wire  ce nte r a s  non-i1npa ire d."'34 In  a ddition,  re ga rding

P a ra g ra p h  VI(E )(l) ,  s ta ff re c o m m e n d s  th a t  th e  "t im in g  o f th e  a ffilia te d ,  fib e r-b a s e d

c o llo c u to r  in fo rm a t io n  . . . m us t a ls o  be  prope rly a ddre s s e d  in  th is  s e c tion ."35 The s e

re com m e nda tions  a re  cons is te nt with the  de finition of fibe r-ba s e d collocutor. J oint CLECs

do not a nticipa te  obje cting to the se  propose d modifica tions , if a dopte d.

8

9 Q- P LE AS E  RE S P OND TO THE  S E COND OF  THE  TWO S TAFF  P ROP OS E D

10 CHANGES  TO METHODOLOGY.
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22

S ta ff s ta te s  tha t the  "a m ount o f tim e  a llowe d  fo r the  CLECs  to  re s pond  to  a  le tte r from

Q we s t c o n c e rn in g  th e  fib e r-b a s e d  c o llo c a tio n  s ta tu s  o f C a n te rs  is  ' . . .  n o  le s s  th a n  1 0

bus ine s s d a ys  . . . '  S t a ff continue s  to be lie ve  tha t 60 days is  a n a ppropria te  pe riod."36 The

1 0 -d a y p e rio d  is  s e t  fo rth  in  th e  Me th o d o lo g y S e c t io n ,  in  P a ra g ra p h  V(B)(4 ),  o f th e

propos e d S e ttle m e nt Agre e m e nt. S ta ff a p p e a rs  to  in d ic a te  th a t  "' two  we e ks  is  s im p ly

ina de qua te "'37 a s  a  pe riod of time  for re s ponding to a  cla im  by Qwe s t tha t a  collocutor is  a

fibe r-ba s e d collocutor. P a ra g ra p h  V(B)(4 ) p ro v id e s  th a t th e  1 0 -d a y p e rio d  is  fo r th e

purpos e  of providing "fe e dba ck to  th is  inform a tion be fore  Qwe s t file s  its  re que s t." It m a y

s ta rt a  d ia logue  a nd m a y a s s is t in  a void ing  unne ce s s a ry filings ,  but it ha s  no  pre c lus ive

e ffe ct. In  o the r words ,  pe r the  te rm s  o f the  p ropos e d  S e ttle m e nt Agre e m e nt,  fa iling  to

p rov ide  "fe e dba c k" du ring  the  10 -da y pe riod  doe s  no t m e a n  tha t the  c o lloc u to r c a nno t

obi a ct once  Qwe s t ma ke s  its  filing with the  Commis s ion.

23

24

25

26

33

34

35

3627

Staff Testimony, Executive Summary, 1I4(a), p. i.
Staff Testimony, p. 5, lines  13-16.
Staff Testimony, p. 7, lines  1-4.
S taff Testimony, Executive Summary, 1]4(b), p. i.
S taff Testimony, p. 6, lines 1-3



The  ne xt S e ction of the  propose d S e ttle me nt Agre e me nt conta ins  provis ions  tha t should

ma ke  this  more  cle a r. S e ction VI a ddre s s e s  future  Qwe s t filings  to re que s t Commis s ion

approva l of non-impa irment de s igna tions  and additions  to the  Commiss ion-approved wire

ce nte r lis t. At le a s t two of the  provis ions  of S e ction VI go to S ta ff's  conce rn a bout the

a bility of CLECs  to re spond re ga rding pote ntia l s ta tus  a s  a  fibe r-ba se d collocutor. Firs t

Paragraphs VI(E )(l)(e ) a n d  (1 ) re q u ire  Q we s t to  p ro vid e  s u p p o rtin g  d a ta  to  th e

Commiss ion and CLECs tha t have  s igned a  protective  agreement copies  of any responses

to the  Qwe s t le tte r s e nt to colloca tor(s ) ide ntifie d by Qwe s t a s  fibe r-ba se d a nd a ll writte n

corre sponde nce  be twe e n Qwe s t a nd those  colloca tor(s ). As  this  informa tion will be  file d

with the  Commis s ion, S ta ff a nd pa rtie s  (including the  ide ntifie d collocutor a nd CLECs

othe r tha n the  ide ntifie d collocutor) will ha ve  a n opportunity to re vie w a nd re spond to the

informa tion a t tha t time . S e cond, P a ra gra ph VI(F)(l) provide s  tha t a  "CLEC or a ny othe r

pa rty" ma y ra is e  obje ctions  to  Qwe s t's  re que s t with  the  Commis s ion . The re  is  no

E

6 9;

14 limita tion on the  na ture  of the  objection tha t would preclude  a  collocutor from objecting a t

this  time . Section V dea ls  with feedback be fore  Qwest's  reques t for Commiss ion approva l

S e ction VI de a ls  with re vie w a nd re sponse s  a fte r Qwe s t file s  its  re que s t for a pprova l. In

Uta h, for e xa mple , a  collocutor provide d fe e dba ck a fte r Qwe s t ma de  its  re que s t for

Commis s ion a pprova l, a nd Qwe s t modifie d its  re que s t ba s e d upon the  fe e dba ck once

re ce ive d." The  Commis s ion ma y re vie w propos e d non-impa irme nt or tie r de s igna tions

In Uta h, Qwe s t initia lly s ought a pprova l for the  Midva le  wire  ce nte r ba s e d on bus ine s s  line
counts  a nd fibe r-ba s e d colloca tions . Afte r filing its  re que s t with the  Commis s ion, Qwe s t file d a
le tte r s ta ting: "P rior to filing its  pe tition, a nd a s  pa rt of its  norma l va lida tion proce s s , Qwe s t
sought confirma tion from a ll fibe r-based colloca ting CLECs. Qwest rece ived a  re sponse  from one
of the  CLECs  a fte r Qwe s t ha d tile d its  pe tition. The  la te  re sponse  from the  CLEC only indica te d
tha t its  co lloca tion  in  the  Midva le  wire  ce n te r d id  no t me e t the  de fin ition  of a  fibe r-ba s e d
colloca tion, but did not provide  a ny spe cific de ta ils . Be ca use  of this  re sponse , Qwe s t initia te d a
more  de ta ile d re vie w of a ll of the  re cords  a s socia te d with tha t CLEC's  fibe r-ba se d colloca tion in
the  Midva le  wire  ce nte r. At this  time , Qwe s t is  no longe r a s s e rting tha t the re  a re  a t le a s t thre e
fibe r-ba s e d colloca tions  in the  Midva le  wire  ce nte r." Le tte r from Qwe s t to Uta h P ublic S e rvice
Commiss ion (Sept. 6, 2007)
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e ithe r a s  a  re sult of obje ctions  file d with the  Commiss ion by a ny pa rty (whe the r or not a

s igna tory to the  proposed Se ttlement Agreement), including S ta ff," or on its  own motion

If, de s pite  the s e  provis ions , S ta ff continue s  to  be lie ve  tha t c la rifica tion is  ne e de d, J oint

CLECs  do not a nticipa te  obje cting to this  propos e d modifica tion, if a dopte d

S TAF F  C O MME NT/R E C O MME NDATIO N NUMB E R  F IVE
ANNUAL MAXIMUM FO R RE Q UE S TS  BAS E D O N LINE  CO UNTS

9 Q S TAFF ITE M NUMBE R FIVE  S TATE S :  " S TAFF DO E S  NO T S E E  A NE E D FO R

T HE  S E C T IO N VI. A. 2  R E S T R IC T IO N WHIC H O NLY ALLO WS  Q WE S T  T O

F IL E  A R E Q UE S T  F O R  AD D IT IO NAL  ' NO N-IMP AIR E D  WIR E  C E NT E R S

B AS E D IN WHO LE  O R  P AR T  UP O N LINE  C O UNT S  AT  ANY T IME  UP  T O

J ULY 1  OF E ACH YE AR P LEAS E RES P OND

814 A
5 9 2

§

S ta ff cite s  no le ga l ba s is  for obje ction to this  provis ion in P a ra gra ph VI(A)(2) but only

indica te s  tha t S ta ff "doe s  not s e e  a  ne e d" for it." P a ra gra ph VI(A)(2) is  mutua lly a gre e d

upon a mong the  P a rtie s  to the  propos e d S e ttle me nt Agre e me nt a nd is  inte gra l to the

compromise  reached. The  paragraph provides  for a  measure  of contractua l ce rta inty as  the

Joint CLECs  a re  e nga ging in bus ine s s  pla nning ne ce s sa ry to offe r te rms  to  the ir own

cus tome rs , which  re quire s  the m to  fa ctor in  UNE a va ila bility whe n p la nning  for the

a s s ocia te d cos ts , ris ks , e tc. in a ddition, Qwe s t's  pos ition is  tha t it ca n only us e  ARMIS

da ta  for this  purpos e . As  ARMIS  da ta  is  a va ila ble  on a n a nnua l ba s is , the  a nnua l time

pe riod is  cons is te nt with Qwe s t's  cla im tha t it mus t us e  ARMIS  da ta . The  line  counts

should be  current. Pa rticula rly in the  event of declining line  counts , Qwes t should not use

Se e , e .g, Pa ra gra phs  VI(F)(1) & VI(F)(5) (both: "a  CLEC or a ny othe r pa rty")
See , e .g, Paragraph VI(F)(2) ("unless  the  Commission orders  otherwise")
Staff Testimony, Executive  Summary, 114, p. i
S ta ff Tes timony, p. 6, lines  16-22

12



old line  counts . The annual time period helps ensure  use  of current data , as  Qwest is

relying upon ARMIS data that is only available as of December 31" each year

STAFF RECOMMENDATION REGARDING OTHER PROVISIONS
WHETHER TO AP P LY NON-IMP AIRMENT AS S IGNMENTS  TO ALL
CARRIERS

6 Q STAFF RECOMMENDS THAT "THE NON-IMPAIRMENT ASSIGNMENTS FOR

WIRE CENTERS APPLY TO ALL cARR1ERs.""° BEFORE ADDRESSING NON

IMP AIRMENT AS S IGNMENTS  S P ECIFICALLY. P LEAS E FIRS T ADDRES S

GENERALLY THE RELIEF THE PARTIES TO THE PROPOSED SETTLEMENT

AGREEMENT ARE SEEKING

988 14
From

6>E§3J

Re ga rding the  is s ue  of "how the  Commis s ion will a pply de ta ils  in  the  Agre e me nt to

CLECs  who  a re  no t a  pa rty to  th is  Agre e me n t," S ta ff re comme nds  "tha t the  non

impa irme nt a s s ignme nts  for wire  ce nte rs  in  th is  docke t a pply to  a ll ca rrie rs As

re cognize d by S ta ff; Joint CLECs  ha ve  pre vious ly pointe d out tha t the re  is  "'no provis ion

in the  propos e d S e ttle me nt Agre e me nt s ta ting tha t it binds  a ll CLECs  "'45 Although

a nd the  J oint CLECs  a re  now a s king the  Commis s ions  for a pprova l of the  propos e d

S e ttle me nt Agre e me nt with  re s pe ct to  the  P a rtie s  tha t ha ve  e xe cute d the  propos e d

S e ttle me nt Agre e me nt."' As  Qwe s t ha s  pointe d out, P a ra gra ph VII(B) "provide s  tha t the

S ta ff Tes timony, p. 7, line s  18-19. This  pa rticula r recommenda tion does  not appea r in the
Executive  Summary to S ta ff Te s timony

Sta ff Tes timony, p. 7, lines  15-19
Sta ff Tes timony, p. 7, lines  13-15
S e e  propose d S e ttle me nt Agre e me nt (fifth "Whe re a s " cla use , s ta ting Qwe s t's  pos itions

from its  pe tition for a  Commiss ion inve s tiga tion)
See  Colorado Hearing Transcript, Docke t No. 06M-080T, Aug. 21, 2007, Vol. 1, p. 7, line

12 - p. 9, line  11 (Counse l for Qwest, s ta ting s ta ff ra ised a  ve ry good point in the ir
comments , which is , What exactly is  the  re lie f tha t the  moving parties  a re  as ldng for?  Are  the
moving partie s  s imply asking for approva l of this  se ttlement agreement only with respect to the
signatory parties  or a re  the  moving parties  asking for approval of this  se ttlement agreement so tha t
it would apply to a ll CLECs in the  s ta te  of Colorado?  And the  answer to the  question is , we  a re
only asking for approval of this  se ttlement agreement with respect to the  parties  tha t have  executed
the settlement agreement Now, V11-B provides tha t the  agreement is  a  se ttlement of
controversy, no precedent is  established, the  agreements  is  for se ttlement purposes only. It sha ll

13
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a  se ttlement of controve rsy, no precedent is  e s tablished, the  agreements  is  for se ttlement

purpos e s  only. It s ha ll not be  us e d a s  e vide nce  or for impe a chme nt in a ny proce e ding

be fore  the  Commis s ion or a ny othe r a dminis tra tive  or judicia l body e xce pt for future

enforcement Specifica lly, Pa ragraph VII(B) s ta te s : "No precedent is  e s tablished by this

Se ttlement Agreement, whe the r or not approved by Commiss ions ." Regardless  of whe the r

the  propose d Se ttle me nt Agre e me nt is  se nt to CLECs  for comme nt," no pre ce de nt is  se t

e ve n if a pprove d by the  Commis s ion. Us ing a  propos e d s e ttle me nt a gre e me nt a mong

ce rta in P a rtie s  to de cide  the  me rits  of the  unde rlying is s ue s  a s  to a ll ca rrie rs , howe ve r

would be  using the  proposed agreement as  evidence  for a  ruling tha t would se t a  precedent

for othe r ca rrie rs . Unde r Pa ragraph VII(B), an orde r applicable  to a ll CLECs, if any, has  to

be  ma de  without re ga rd to the  te rms  of the  propose d S e ttle me nt Agre e me nt (i.e ., on the

me rits ). In contra s t, a n orde r a pproving the  propos e d S e ttle me nt Agre e me nt a s  to the

e xe cuting P a rtie s  provide s  othe r CLECs  with a n opportunity to opt in to its  te rms  unde r

Pa ragraph VlI(A)(4) without re linquishing the ir Section 252 rights  to ins tead negotia te  and

a rbitra te  the ir own te rns



1 Q IF THE PARTIES INITIALLY BROUGHT THESE ISSUES TO THE

COMMISSION FOR A DECISION ON THE UNDERLYING ISSUES. WHAT HAS

CHANGED SO THAT THE PARTIES NOW SEEK DIFFERENT RELIEF?

1 4E

6 4 <4
114

The unanticipated event that occurred after parties requested a broader resolution is the

proposed settlement. As with any other proposed settlement, it changes the request by the

parties. Before settlement, each party is advocating a specific position whereas, after the

proposed settlement is signed, the parties to the settlement agreement are requesting

adoption of a compromise instead. In this case, the proposed Settlement Agreement is very

clear that, absent agreement, the Parties' positions would be different (i.e., "The Settlement

Agreement ... does not represent the position that any Party would take if this matter is not

resolved by agreement."). As indicated above, Paragraph VH(B) precludes the use of the

Settlement Agreement generally as evidence. The only evidence on the merits (as opposed

to a compromise) is the evidence submitted earlier by the parties to the proceeding. If the

proposed Settlement Agreement is rejected or terminated, that evidence is on the record

and will then be considered as to the merits. If the proposed Settlement Agreement is

approved as to the Parties, other CLECs will have an opportunity to opt in to its terms

under Paragraph V1I(A)(4), while maintaining their Section 252 rights to instead negotiate

and arbitrate their own terns

For example , a  CLEC which has  currently executed the  TRRO amendment (so a  $50 NRC

is  applied) may s imply execute  Exhibit B or Exhibit DDU and obta in ins tead the  lower $25

ra te " -- without e xpe nding a ny of its  own or a dminis tra tive  re source s  on litiga ting the  ra te

Exhibit B is for CLECs who already have an executed TRRO amendment. Exhibit D is for
CLECs who do not yet have an executed TRRO amendment. In addition, the language of Exhibit
C is available for use in a new ICA, for CLECs negotiating new ICes (instead of amending their
Qld ICes)

Joint CLECs anticipate that Qwest will notify CLECs of the availability of Exhibits B, C
and D through Qwest's notice process for ICA/amendment language and that Qwest will post
Exhibit B, C, and D on the Qwest web site as being available to CLECs (i.e., at the location at
which Qwest currently posts its TRRO amendment under which it charges the higher non
recurring charge, ere.). See http://www.qwest.com/wholesale/clecs/agreementsamendments.html
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Or, the  CLEC has the  right, under Sections 251 and 252, to pursue a  cost-based ra te .

Practical obstacles exist to pursue the latter course, due to the time and expense of actively

participa ting in an a rbitra tion or cos t case  (which may potentia lly expla in why some

CLECs executed an amendment applying a $50 rate instead of contesting the rate in this or

other dockets). When these obstacles to pursuing a different rate for non-executing CLECs

are combined with the number of executing CLECs (which are generally the more active

CLECs in regulatory proceedings), there may be little likelihood on these particular facts

that any additional regulatory proceedings will occur regarding the issues addressed in the

proposed Settlement Agreement. Therefore, the proposed Settlement Agreement, although

only approved as to the Parties to that agreement, would serve to minimize future disputes.
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Q- S TAF F  S P ECIF ICALLY RECO MMENDS  THAT " THE NO N-IMP AIRMENT

ASSIGNMENTS FOR WIRE CENTERS" APPLY TO ALL CARRIERS." PLEASE

RES P O ND REG ARDING  NO N-IMP AIRMENT AS S IG NMENTS  F O R WIRE

§
88

28388

32838
85888

8

14

15 CENTERS.

This recommendation specifically relates to the initial Commission-Approved Wire Center

List. It appears to go to the issues, with respect to non-executing CLECs, of (1) whether

non-executing CLECs may challenge wire centers even though they are on the initial list,

and (2) whether Qwest may make UNEs unavailable for wire centers that are on the initial

Commiss ion-Approved Wire  Center Lis t. The  firs t issue  is  addressed in my previous

response. The non-executing CLECs which do not take advantage of Exhibits B, C, or D,

would have the right to challenge the list,53 although the practical obstacles of doing so

(when the much easier course of opting-in is available to them) may make that unlikely.
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Staff Testimony, p. 7, lines 18-19. This particular recommendation does not appear in the

Executive Summary to Staff Testimony.
Even under the terms of the proposed Settlement Agreement, no limitations on the basis for

obi section are identified on the right to object before the Commission. See Paragraph V1(F)(1)_
53
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The second issue may be based at least in part on a concern that Qwest would impose a

longer list of wire centers on non-executing CLECs (making more UNEs unavailable to

them). One way to view this is that those CLECs have the option of avoiding that result by

taking advantage of Exhibit B, C, or D to obtain the initial Commission-Approved Wire

Center List for themselves. 111 however, the Staff is suggesting that Qwest ought to

commit to not imposing on other CLECs a list longer than the Commission-Approved

Wire Center List, Qwest is a party to the proposed Settlement Agreement and, per that

agreement, has agreed to use the Commission-Approved Wire Center List. So, Qwest may

be willing to do so (though Qwest would need to indicate whether that is the case). A

modification that would appear to capture this concern would provide that Qwest would

not impose non-impairment designations or wire centers that are not reflected in the

Commission-Approved Wire Center List upon any CLEC, regardless of whether the CLEC

executed the proposed Settlement Agreement (or language to that effect). To the extent

that this requirement would apply to Qwest's actions and Qwest indicates it would not

terminate based on such a requirement, Joint CLECs would not anticipate obi ecting to such

a proposed modification, if adopted.
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