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APPLICATION FOR REHEARING OF DECISION NO. 69872
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Pursuant  to A.R.S. § 40-253, McLeodUSA Telecommunications Services, Inc.

("McLeodUSA") submits its Application for Rehearing of Decision No. 69872 (August 28, 2007).

McLeod respectfully requests that the Arizona Corporation Commission (the "Comnlission") grant

this Application and modify Decision No. 69872.

1 6 INTRODUCTION
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25 a t a n imprope r compe titive  dis a dva nta ge , to the  una mbiguous  la ngua ge  of the

26

27

McLeodUSA filed this complaint  in an effort  to: (i)  enforce the terms of it s

interconnection agreement, as amended in 2004, addressing how Qwest Corporation ("Qwest")

bills for DC power provided to McLeodUSA's collocations in Qwest central offices and (ii) ensure

that McLeodUSA was receiving that DC power in parity with the terns under which Qwest

accesses DC power for its own equipment. Non-discriminatory treatment is both required under

the 1996 Telecommunications Act and critical for McLeodUSA to provide effective competition

in Arizona. However, Decision No. 69872 has interpreted the amended interconnection agreement

at issue in a manner that is: (i) discriminatory in violation of the 1996 Act, placing McLeodUSA
._ 9

" goftary

amended interconnection agreement, and () contrary to the extrinsic evidence in the record

concerning the proper interpretation of the amended interconnection agreement.
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GROUNDS  FOR R E HE AR ING1

2

3

4

A. The Decision Ignores the Unambiguous Language of the McLeodUSA/Qwest ICA, as
Amended by the 2004 DC Power Measuring Amendment.

5
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De cis ion No. 69872 focus e s  e xclus ive ly on inte rpre ting the  la ngua ge  in the  2004 DC

Power Measuring Amendment ("Amendment") to the  inte rconnection agreement ("ICA") be tween

McLeodUSA and Qwest. The  Commiss ion, however, cannot inte rpre t an amendment to an ICA in

isola tion. Inde e d, the  Ame ndme nt its e lf s ta te s  tha t a ll provis ions  of the  ICA not modifie d by the

Ame ndme nt re ma in in full force  a nd e ffe ct. The  la ngua ge  of the  e ntire  ICA, a s  a me nde d by the

DC P owe r Me a s uring Ame ndme nt, una mbiguous ly re quire s  Qwe s t to bill McLe odUS A for DC

powe r - including powe r pla nt -- on the  s a me  ba s is  a s  how Qwe s t a s s igns  s uch cos ts  to its e lf -

us ing actua l usage . Thus , when inte rpre ted in the  context provided by othe r provis ions  of the  ICA,

the  2004 Amendment is  not ambiguous, there  is  no need to resort to considering extrinsic evidence

and Qwest and McLeodUSA are  trea ted equally concerning access  to DC power.

Decis ion No. 69872 provides :

12

13

14

15

16

17

18

19

20

21

94. We find that the evidence supports Qwe s t's
in te rpre ta tion  of the  me a ning  of the  Ame ndme nt, Le ., tha t the
Ame ndme nt only cha nge d the  me thod for billing for powe r us a ge
gre a te r tha n 60 a mps , a nd did not cha nge  the  me thod of billing for
powe r pla nt ca pa city. This  in te rpre ta tion  is  s upporte d  by the
language  of the  amendment itse lf, a s  furthe r supported by extrins ic
evidence .

22

Howe ve r, this  s ta te me nt e rrone ous ly inte rpre ts  the  DC P owe r Me a s uring Ame ndme nt

without giving prope r cons ide ra tion to  the  re la te d provis ions  in  the  ICA gove rning Qwe s t's

obliga tion to provide  McLe odUSA a cce ss  to powe r for colloca tions . Ins te a d, De cis ion No. 69872

inte rpre ts  the  Ame ndme nt in a  va cuum by only cons ide ring the  words  of the  Ame ndme nt to

de te rmine  the  inte nt of the  pa rtie s  - not the  Ame ndme nt a nd the  ICA toge the r. The  De cis ion No.

69872 gives  no cons ide ra tion to the  clea r intent s ta ted e lsewhere  in the  ICA and Amendment tha t

Qwe s t is  obliga te d to provide  powe r to McLe odUSA on te mps  tha t a re  a t le a s t a t pa rity with how

Qwest does  so for itse lf.

23

24

25

26

27
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1 In fa ct, the  DC P owe r Me a s uring Ame ndme nt ma ke s  cle a r on its  fa ce  tha t it mus t be

2 construed as part and parce l of the  underlying ICA that it amends :

3

4

The  Agreementl is  he reby amended by adding the  te rms, conditions
a nd ra te s  for DC P owe r Me a s uring, a s  s e t forth in Atta chme nt 1,
a ttached hereto and incorporated herein.

5 ***

6
Except as modified herein, the provisions of the Agreement shall
remain in fullforce and effect....

7 ***

8

9

The  Agre e me nt a s  a me nde d (including the  docume nts  re fe rre d to
he re in) cons titute s  the  full and entire  unde rs tanding and agreement
be tween the  Parties  with regard to the  subj ects  of the  Agreement as
amended

1 0 P a rt D, S e ction (D)2.1 of the  ICA obliga te s  Qwe s t to  provide  McLe odUS A a cce s s  to

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

23

24

25

colloca tion, including DC powe r, on a  nondis crimina tory ba s is  in complia nce  with fe de ra l a nd

s ta te  law. Thus , the  unques tionable  intent of the  pa rtie s  is  tha t Qwes t mus t provide  DC power to

McLeodUSA colloca tions  on a  nondiscrimina tory ba s is . Accordingly, when the  2004 Amendment

is  inte rpre te d within the  conte xt of the  ICA a s  a  whole , it una mbiguous ly supports  a  conclus ion

tha t the  2004 Ame ndme nt re quire d Qwe s t to bill a ll colloca tion powe r e le me nts  on a  me a sure d

basis  because  tha t is  how Qwest provides  power to itse lf

Decis ion No. 69872 a lso mis takenly places  s ignificant we ight on ce rta in extrins ic evidence

a nd ignore s  more  compe lling e xtrins ic e vide nce  to re a ch the  wrong conclus ion tha t the  ICA, a s

a me nde d by the  2004 a me ndme nt, pe nnie s  Qwe s t to bill McLe odUS A ba se d on the  s ize  of the

dis tribution ca ble s , not on the  a mount of powe r use d. Tha t inte rpre ta tion le a ds  to Qwe s t tre a ting

McLe odUS A diffe re ntly tha n it tre a ts  its e lf with re spe ct to DC powe r. The  e xtrins ic e vide nce , in

fact, supports  an inte rpre ta tion leading to non-discrimina tion.

For e xa mple , De cis ion No. 69872 e rre d in  re lying on Qwe s t's  Cha nge  Ma na ge me nt

Process  ("CMP") a s  extrins ic evidence  in support of Qwest's  inte rpre ta tion, and dismiss ing as  "not

de te rmina tive " or "minor" othe r e xtrins ic e vide nce  from tha t s a me  CMP  proce s s . De cis ion No.

26

27
1 The "Agreement" referenced is  the entire ICA.
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69872 s ta tes , a t ii 103 tha t "[o]the r than a  minor conflict concerning whe ther an amendment would

be  required..., the re  is  no evidence  tha t Qwest had an intent prior to execution of the  Amendment

othe r than its  current inte rpre ta tion of the  Amendment." Howeve r, to the  contra ry, the  same  CMP

docume nta tion s hows  tha t Qwe s t s pe cifica lly re fus e d to a gre e  to bill unifie d powe r ra te s  from

Oregon and South Dakota  on a  measured bas is .2 Ye t, be tween tha t time  and the  execution of the

2004 Ame ndme nt, Qwe s t ma nife s te d a  diffe re nt inte nt with re spe ct to how the se  unifie d powe r

ra te s  would be  bille d in thos e  two s ta te s . Qwe s t witne s s  Million a dmitte d tha t the  unifie d DC

powe r ra te s  a re  bille d on a  me a s ure d ba s is  in Ore gon a nd S outh Da kota .3 Not only wa s  this  a

cha nge  from Qwe s t's  pos ition s ta te d during the  CMP , it re sults  in pre cise ly the  sa me  billing tha t

McLe odUS A e xpe cte d in Arizona , a nd is  a rguing for in this  proce e ding - billing for powe r on a

measured bas is  for a ll power ra te  e lements . Thus , the  Decis ion No. 69872 incorrectly ignored tha t

Qwes t ma te ria lly changed its  pos ition from tha t which it had s ta ted during the  CMP process , and,

in fact, is  billing unified power ra tes  in those  s ta tes  on a  measured basis .

14 B. De c is ion  No. 69872 Allows  Qwe s t to  Unla wfu lly Dis c rimina te  Aga ins t Mc Le odUSA in
Vio la tion  o f the  ICA a nd  App lic a b le  La w.

15

16

17

De cis ion  No . 69872 conclude s  tha t Qwe s t ma y "re a s ona bly" d is crimina te  a ga ins t

Howe ve r, the  FCC ma de  it pa te ntly cle a r tha t the

18

McLe odUS A in providing a cce s s  to powe r.

nondiscrimina tion s ta nda rd unde r Se ction 25l(c) of the  1996 Act doe s  not pe nni incumbe nt loca l

19 "re a s ona bly" dis crimina te .

20

exchange cam'ers to Us ing the appropria te ly "s tricte r"

nondiscrimina tion s tanda rd e s tablished by the  FCC in the  Firs t Report and Orde r, unde r Decis ion

21

22

23

No. 69872, Qwe s t will be  a llowe d to unla wfully dis crimina te  a ga ins t McLe odUS A by providing

access  to colloca tion power, an e ssentia l component of inte rconnection, on te rms  and conditions

tha t a re  ma te ria lly le ss  favorable  than Qwes t provide s  itse lf for a cce ss ing the  same  power for its

24 own us e .

25

26

27 z Hea ring EX. Q-1 (Res pons e  Tes timony of W illiam Eas ton, Exhibit W RE-2 a t 2).
3 Tr.  322 .
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The  inte rpre ta tion of the  2004 DC Power Amendment adopted by the  Decis ion No. 69872

re s u lts  in  d is c rimina to ry tre a tme n t a ga ins t McLe odUS A re ga rd ing  a cce s s  to  DC powe r.

McLe odUS A s imply is  not provide d a cce s s  to DC powe r on the  sa me  te rns  tha t Qwe s t provide s

DC powe r to its e lf. Howe ve r, De cis ion No. 69872 s a nctions  the  dis crimina tory tre a tme nt by

a pplying the  wrong le ga l s ta nda rd in  e va lua ting whe the r Qwe s t is  unla wfully dis crimina ting

a ga ins t McLe odUS A in providing a cce s s  to  powe r whe re in  it s ta te s  "[a ]n ILEC ma y cha rge

diffe re nt ra te s  tha n it impute s  to its e lf a s  long a s  s uch ra te s  a re  re a s ona ble ."4 Ba s e d on a n

8

9

a pplica tion of this  imprope r "re a s ona ble  dis crimina tion" s ta nda rd, De cis ion No. 69872 finds

Qwest's  discrimina tory trea tment to be  reasonable  and re jects  McLeodUSA's  compla int.

10 In  it s Loca l Compe tition  Orde r,  the  FCC e xpre s s ly re je c te d  us e  o f a  "re a s ona b le

11 discrimina tion" s tandard under Section 2511

1 2

1 3

1 4

The  nondis crimina tion re quire me nt in  s e ction 251(c)(2) is  not
qua lifie d  by the  "unjus t or unre a s ona ble " la ngua ge  of s e ction
202(a). We therefore  conclude  tha t Congress  did not intend tha t the
te rm "nondis crimina tory" in  the  1996 Act be  s ynonymous  with
"unjus t and unreasonable  discrimina tion" used in the  1934 Act, but
rather, intended a  more stringent standard.5

1 5

1 6

1 7

1 8

1 9

20

21

22

23

24

Accordingly, De cis ion No. 69872's  re je ction of the  dis crimina tion cla im ba s e d on the  us e  of a

"reasonable  discrimina tion" s tandard is  in e rror and must be  corrected.

The  FCC wa s  e qua lly cle a r in its Loca l Compe tition Orde r a s  to wha t nondiscrimina tion

s ta nda rd mus t be  a pplie d in e va lua ting the  a cce s s  to powe r Qwe s t is  obliga te d to provide  to

McLe odUS A unde r S e ction 25l(c)(6). Firs t, the  FCC ma de  it c le a r tha t the  S e ction  25l(c)

nondiscrimina tion s ta nda rd "a pplie s  to the  te rms  a nd conditions  a n incumbe nt LEC impose s  on

third pa rtie s a s  we ll a s  on its e m"6 Thus , one  ca nnot de e m Qwe s t's  tre a tme nt of CLECs  a s

nondiscrimina tory s imply be ca us e it treats a ll CLECs e qua lly, the Section 2 5 l(c )

nondiscrimina tion s ta nda rd prohibits  a n ILEC from a dva nta ging its e lf s imply by tre a ting CLECs

25

26

27

4  De c is ion  No. 69872  a t 107 .
5 Imple me n ta tion  of th e  Loc a l C ompe tition  P rovis ion s  in  th e  Te le c ommu n ic a tion s  Ac t of 1 9 9 6, C C  Doc ke t No. 9 6 -9 8 ,

F C C  9 6 -3 2 5 ,  F irs t R e port a n d  Orde r,  ll F C C  R c d.l5 4 9 9  (1 9 9 6 ) ("Loc a l C ompe tition  O rde r") a t1 1 2 1 7 .
6 lg. a t 11218.
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1 0

11

1 2

1 3

e qua lly poorly. The  FCC e la bora te d on the  S e ction 25l(c) nondiscrimina tion s ta nda rd la te r in its

order by aga in procla iming tha t the  incumbent loca l exchange  carrie r had to provide  CLECs access

to the se  e s se ntia l e le me nts  on te rms  tha t, a t a  minimum, we re  offe re d e qua lly to a ll re que s ting

cante rs , and, where  applicable , e qua l to the  te rms and conditions  under which the  incumbent LEC

provis ions  s uch e le me nts  to  its e ltl' While  the  FCC ma de  th is  s ta te me nt in  the  conte xt o f

discuss ing nondiscrimina tory a cce ss  to UNEs  unde r Se ction 25l(c)(3), Se ction 25l(c)(6) conta ins

the  identica l 'jus t, reasonable  and nondiscrimina tory" s tanda rd a s  does  Section 25 l(c)(3). Furthe r,

this  illumina tion applie s  with equa l force  to Section 25 l(c)(6) s ince , a s  the  FCC s ta ted, the  Section

251 "unqua ly'ie d" non-discrimina tion s tandard was  identica l "throughout Section 25 l ."8

S e cond, the  FCC dis cus s e d its  ra tiona le  for a doption of this  unqua lifie d s tringe nt (i.e .,

a bsolute ) s ta nda rd of nondiscrimina tion a t s e ve ra l points  in its  orde r, a nd a ll a re  ins tructive  a nd

support the  McLe odUSA inte rpre ta tion of the  Se ction 25l(c) s ta nda rd tha t Qwe s t ha s  viola te d by

providing discrimina tory access  to power. For example , the  FCC concluded:

1 4

1 5

1 6

1 7

1 8

Give n tha t the  incumbe nt LEC will be  providing inte rconne ction to
its  compe titors  pursua nt to the  purpose  of the  1996 Act, the  LEC
ha s  the  ince n tive  to  d is c rimina te  a ga in s t its  compe tito rs  by
providing the m le s s  fa vora b le terms and conditions o f
inte rconnection than it provide s ite m P e rmitting such
circums ta nce s  is  incons is te nt with the  procompe titive  purpos e  of
the  Act.9

The  FCC furthe r e xpla ine d tha t a  s trict prohibition a ga ins t dis crimina tion unde r S e ction

1 9 251(c) wa s  re quire d to e ns ure  tha t CLECs  ha ve  a  "me a ningful opportunity to compe te ...S uch

20

2 1

22

te rms  a nd conditions  s hould s e rve  to promote  fa ir a nd e fficie nt compe tition. This  me a ns , for

e xa mple , tha t incumbe nt LECs  ma y not provis ion unbundle d e le me nts  tha t a re  infe rior in qua lity

to wha t the  incumbe nt provide s  its e lf be ca us e  this  would like ly de ny a n e fficie nt compe titor a

23 me a ningful opportunity to compe te . . Moreover, the incumbent must provide access to these

24

25

26

27
1 L1. at11315.
8 Li. at1[218.
9 Li. at 11218 (emphasis added).
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1 functions under the same terms and conditions that trey provide these services to themselves or

their custorners.102

3

4

5

6

7

8

9

10

11

12

13

14

15

The  re cord in this  ca se  a mply de mons tra te s  tha t Qwe s t is  fa voring itse lf in providing itse lf

access  to an essentia l e lement .-- DC power .- because  Qwest charges  McLeodUSA based on the

size  of the  power feeder cables  i.e . , Lis t 2 Dra in, which results  in much higher power charges , than

the  ba s is  on which Qwe s t a s s igns  cos ts  to its e lf for us ing the  sa me  DC powe r. According to Ms .

S pocoge e 's  te s timony, tha t d is crimina tory tre a tme nt cos ts  McLe odUS A ne a rly $40,000 in

excessive  DC Power charges pe r month.u The  fact tha t the  incumbent can fois t an extra  $40,000

per month in excess ive  DC power cha rges  onto a  s ingle  CLEC by providing discrimina tory access

to  p o we r is  th o ro u g h ly in co n s is te n t with  th e  FCC's  ra tio n a le  fo r a d o p tin g  th e  s trin g e n t

nondis crimina tion s ta nda rd in S e ction 25l(c). S uch dis crimina tion ha nds  McLe odUS A's  a bility

to me a ningfully compe te  a ga ins t Qwe s t us ing fa cilitie s -ba s e d s e rvice s  tha t re quire  powe r to

ope ra te  the  McLe odUS A colloca tions . The  le ga l s ta nda rd a pplie d in the  DECIS ION NO. 69872

on the  is s ue  of dis crimina tion is  s imply a t odds  with the  s ta nda rd a dopte d by FCC in the Loca l

Compe tition Orde r and must be  corrected by the  Commission.

16

17

18

Mo re o ve r,  wh ile  De c is io n  No .  6 9 8 7 2 s ta te s  tha t Qwe s t p rovide d  e vide nce  tha t

dis tinguishe s  its  s itua tion from tha t of a  colloca ting CLEC, De cis ion No. 69872 doe s  not ide ntify

the  e vide nce  re lie d on for its  s ta te me nt. Qwe s t's  P os t-He a ring Brie f a rgue d it wa s  "re a sona bly"

19

20

21

22

discrimina ting based on Mr. Ashton's  te s timony tha t it was  appropria te  for Qwes t to use  the  Lis t 2

dra in for CLECs s ince  Qwes t did not have  the  Lis t 1 dra in, used by Qwes t to s ize  power plant for

its  own e quipme nt, from CLECs . In its  P os t He a ring Re ply Brie f, Qwe s t ma ke s  its  oft re pe a te d

a rgument tha t it can tre a t CLECs  diffe rently because  CLECs  have  caged colloca tion space s  and

23 incumbe nt loca l e xcha nge  ca m'e rs  do not hous e  the ir e quipme nt in  tha t ma nne r. Ne ithe r

24

25

26

27

10 Li. at 315 and 316 (emphasis added). As previously explained, while the FCC provided this explanation of the
Section 251(c) nondiscrimination standard in the context of 251 (c)(3) UNEs, the nondiscrimination standard is
identical "throughout Section 251 ." at 112 lb.
11 Hearing Ex. M-5 CF (Confidential Direct Testimony of Tami J. Spocogee, pp. 3-4).
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1 jus tifica tion entitle s  Qwes t to discrimina te  aga ins t McLeodUSA unde r the  appropria te  s tanda rd of

nondiscrimina tion.2

3 Firs t,

4

5

6

Mr. As hton 's  cla im wa s  thoroughly incons is te nt with  Qwe s t's  own e ngine e ring

guide1ines .12 No reasonable  enginee r would s ize  power plant to Lis t 2 dra in a ssocia ted with the ir

powe r dis tribution ca ble s  (whe the r thos e  ca ble s  a re  CLEC ca ble s  or Qwe s t ca ble s ) give n tha t

Qwest's  engineering requirements  require  power ta ble s  to be  s ize d on a  highe r Lis t 2 dra in, while

7 Qwest's  manua ls  direct tha t power pla nt be  s ized on a  lower Lis t 1 dra in -- a  s tanda rd tha t Qwest

was well aware  of back in 1999-2000.138

9

1 0

11

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

23

24

S e cond, e xcus ing dis crimina tion on this  ba s is  e ma s cula te s  the  more  s tringe nt S e ction

25l(c) nondis crimina tion s ta nda rd. In e s s e nce , it e ffe ctive ly e ndors e s  Qwe s t's  pos ition tha t the

nondis crimina tion prohibition of S e ction 25 l(c) ca n be  circumve nte d by a n incumbe nt loca l

e xcha nge  ca rrie r's  fa ilure  (inte ntiona l or not) to s e cure  informa tion tha t would othe rwise  e na ble

the  incumbent LEC to provide  access  to power on the  same  te rms  and conditions  a s  provided for

its  own us e . It is  undis pute d tha t Qwe s t's  colloca tion orde r form only a s ke d for the  s ize  of the

ca ble  orde r, the  Lis t l dra in of CLEC e quipme nt wa s  ne ve r re que s te d by Qwe s t.14 Nor doe s

Qwe s t's  colloca tion orde r form s ta te  a nywhe re  tha t the  orde r for powe r fe e de r ca ble s  would be

construed by Qwest an order for power plant capacity. 15

For e xa mple , Qwe s t witne s s  Mr. As hton a dmitte d tha t if Qwe s t kne w the  Lis t 1 dra in of

CLEC equipment when eva lua ting the  power plant capacity tha t would be  required to support tha t

e quipme nt, Qwe s t would de s ign powe r pla nt re quire d by the  CLEC to the  CLEC's  Lis t l dra in

(i.e ., a  me a sure  of the  CLEC's  powe r usage).16 Howe ve r, Mr. Ashton a dmitte d tha t Qwe s t ne ve r

a s ke d McLe odUS A for its  Lis t 1 dra in informa tion, nor provide d a ny me a ns  on the  colloca tion

a pplica tion it de s igne d whe re  a  CLEC could provide  this  informa tion if it s o de s ire d. Qwe s t

cannot be  rewarded for its  se lf-se rving ignorance  illus tra ted by its  fa ilure  to ga the r the  necessa ry

25

26

27

12 Hearing Ex. M-3 CF (Confidentia l Direct Tes timony of S idney Morrison, pp. 31-36).
13 Hearing Ex. M-2 (Rebutta l Tes timony of Michael Starkey, pp. 32-33).
14 Hearing Ex. M-2 (Rebutta l Tes timony of Michael Starkey, pp. 26-27).
x5 Hearing Ex. M-2 (Rebutta l Tes timony of Michael S ta rkey, Exhibit MS-4).
16 Tr. at 344-345.
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informa tion a nd a dmitte d de fia nce  of its  own Te chnica l P ublica tions  for prope r e ngine e ring

Furthe rmore ,  McLe odUS A provide d  e vide nce  from Qwe s t's  own Te chnica l P ublica tions

docume nta tion writte n by Qwe s t's  e ngine e ring witne s s , Mr. As hton, s howing tha t Qwe s t could

e s tima te  Lis t l dra in ba s e d on informa tion tha t Qwe s t a ctua lly ha d in ha nd. Thus , Qwe s t could

ha ve  e s tima te d e ve ry CLEC's  Lis t l dra in to s ize  powe r pla nt in a  nondis crimina tory fa s hion in

fulfillment of its  duty to provide  acces s  to power on equa l te rms  to how Qwes t provides  acces s  to

powe r for its e lf - us ing Lis t l dra in.7 Qwe s t's  cla ims  re ga rding the  wa y it s ize s  a nd cha rge s  for

powe r pla nt diffe re ntly for CLECs  tha n it doe s  for its e lf de fine s  the  ve ry type  of dis crimina tory

trea tment the  FCC s a id was  improper under Section 25l(c).

Inde e d, the re  is  no de ba te  tha t Qwe s t's  cha rging McLe odUS A for powe r pla nt ca pa city

ba s e d on the  s ize  of the  powe r fe e de r ca ble s  (which Qwe s t a s s ume s  is  Lis t 2 dra in) viola te s  the

nondis crimina tion prohibition of S e ction 25l(c)(6) a s  e xpla ine d by the  FCC. Lis t 2 Dra in is  the

curre nt e quipme nt dra ws  whe n the  powe r pla nt is  in "wors t ca s e " condition of volta ge  a nd tra ffic

dis tre s s , whe n the  DC powe r pla nt's  ba tte rie s  a re  a pproa ching a  condition of tota l fa ilure .18 In

othe r words , Lis t 2 is  a n e xtre me  c ircums ta nce  a nd ra re ly if e ve r occurs . It is  e conomica lly

ine ffic ie nt to s ize  powe r pla nt ba s e d on a  "wors t ca s e " s ce na rio.19 TFLRIC pric ing principle s

re quire  the  a s s umption of a n e conomica lly e fficie nt ne twork. In fa ct, Qwes t uses  tha t as sumption

in  p la n n in g  DC P o we r P la n t c a p a c ity fo r its  o wn  u s e ,  a s  d e m o n s tra te d  b y its  Te c h n ic a l

P ublica tions  tha t powe r pla nt ca pa city is  s ize d us ing Lis t l dra in.20 It s imply ma ke s  e conomic

s ens e  to s ize  power plant capacity us ing the  Lis t l dra in s ince  the  cos t of building DC power plant

to cons tantly have  capacity ava ilable  to s a tis fy an extremely ra re  Lis t 2 dra in event fa r exceeds  the

bene fits  of building power plant capacity of tha t s ize .

Furthe r, the  Commis s ion ha s  a lre a dy re cognize d tha t us ing ca ble  a mpe ra ge  to bill for DC

powe r wa s  incons is te nt with TELRIC pricing principle s  in Qwe s t's  prior cos t docke t, which ruling

25

26

27

17 He a ring Ex. M-4 (P ublic Re butta l Te s timony of S idne y Morris on, p. 10).
18 He a ring Ex. M-3 CF (Confide ntia l Dire ct Te s timony of S idne y Morris on, pp. 21-22 a nd 32 a nd Ex. S LM-3).
19 Ld. a t 12 and 46.
20 _S Q He a ring Ex. M-2 (Re butta l Te s timony of Micha e l S ta rke y, p. 29) a nd He a ring Ex. M-3 CF (Confide ntia l Dire ct
Te s tim ony of S idne y Morris on, pp. 32-35).

9



1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

1 4
,,21

1 5

1 6

1 7

1 8

1 9

20

21

22

23

24

25

Qwe s t a ppa re ntly chos e  to ignore . The  Commis s ion s a id it wa s  not a pproving billing for powe r

ba se d on the  "ma ximum ca pa city of the  ca bling." In The  Ma tte r Of The  Inve s tiga tion Into Qwest

Corpora tion's  Compliance  With Ce rta in Wholesa le  P ricing Requirements  For Unbundled Ne twork

Elements  And Resa le  Discounts , Docke t No. T-00000A-00-0194, De cis ion No. 64922 a t 43-44

(Arizona  Corpora tion Commiss ion June  12, 2002). Ye t, tha t is  exactly the  bas is  of how Qwest has

bille d McLe odUS A s ince  Qwe s t imple me nte d the  ra te s  a pprove d in the  2002 proce e ding, a nd it

continues  to do so under the  2004 Amendment- based on the  "maximum capacity of the  cabling."

De cis ion No. 69872 comple te ly fa ile d to e xpla in why, give n the  Commis s ion 's  e xplicit ruling

aga ins t us ing cabling s ize  a s  the  bas is  for billing for DC power, it was  pe rmiss ible  to Qwes t to bill

McLeodUSA on tha t bas is  s ince  tha t cost docke t.

Th is  C o m m is s io n ' s  p rio r ru lin g  is  o n  a ll fo u rs  with  th e  F C C 's  S e c t io n  2 5 l(c )

nondis crimina tion a na lys is , whe re in the  FCC e xpla ine d tha t the  nondis crimina tion re quire me nt

throughout S e ction 25l(c) wa s unqua lyie d be ca use  it wa s  inte nde d to e nsure  tha t CLECs  ha d a

"me a ningful opportunity to compe te . By cha rging McLe odUSA for powe r pla nt ca pa city us ing

the  ma ximum ca pa city of the  powe r fe e de r ca ble s , Qwe s t is  re quiring McLe odUS A to pa y for

powe r p la n t ca pa c ity a s  if Qwe s t we re  de s ign ing  powe r p la n t on  a n  ine ffic ie n t ba s is  fo r

McLeodUSA (i. e ., equa l to Lis t 2 dra in, the  wors t ca se  scena rio), when Qwest does  not do so for

its e lf Thus , Qwe s t is  fois ting ine fficie nt ne twork cos ts  onto McLe odUS A unde r its  inte rpre ta tion

of the  ICA as amended by the  2004 Amendment.

The  FCC s ta ted unequivoca lly in its Loca l Compe tition Orde r tha t when an ILEC provides

inte rconne ction to a  compe titor in a  ma nne r tha t is  le s s  e fficie nt tha n the  ILEC provide s  to its e lf,

the  ILEC is  viola ting the  duty to be  "jus t" a nd "re a sona ble " unde r s e ction 25l(c)(2)(D).22 Qwe s t

can, and should be  required to s ize  power plant for McLeodUSA as  Qwest does  for itse lf in accord

with its  own te chnica l docume nta tion, the  DC P owe r Me a s uring Ame ndme nt, the  pa rtie s ' ICA,

and fede ra l law. And even if Qwes t actua lly ove rbuilds  centra l office  power plant in contravention

26

27
21Loca l Competition Order 11315.
22Loca l Competition Order 1]218. Thus , not only is  Qwes t providing unlawfully discrimina tory access , it is  a lso
violating the just and reasonable s tandard es tablished by the FCC under Section 25 l .

1 0



1 of engineering requirements , the  pa rtie s ' ICA and the  FCC's  rules  and orders  preclude  Qwest from

2 cha rging McLe odUSA for this  ine fficie ncy. As  such, Qwe s t's  inte rpre ta tion of the  Inte rconne ction

3 Agreement, as  amended by the  2004 Amendment, to a llow Qwest to charge  for power plant based

4 on the  s ize  of McLeodUSA's  power dis tribution cables , should be  re jected.

5

6 McLeodUSA reques ts  tha t the  Commiss ion grant this  applica tion and modify Decis ion No.

7 69872 to provide  proper inte rpre ta tion of the  2004 DC Power Amendment and to e limina te  the

8 unlawful discrimina tion aga ins t McLeodUSA by Qwest with re spect to access  to DC Power.

RE LIE F RE Q UE S TE D

RESPECTFULLY SUBMITTED this  14'*" day of September 2007.

MCLEODUS A TELECOMMUNICATIONS  S ERVICES , INC.

By
Micha e l W. Pa tte n
Roshka  DeWu1f & Patten, PLC
400 East Van Buren Stree t, Suite  800
Phoenix, Arizona  85004

William A. Haas , Deputy Genera l Counse l
Willia m H. Courte r
Associa te  Genera l Counsel
6400 C Street SW
Cedar Rapids, Iowa 52406
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Origina l and 15 copies  of the  foregoing
filed this  14"' day of September 2007 with:

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

Copy of the  foregoing hand-de live red/mailed
this  14th day of September 2007 to:
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Cha irman Mike  Gleason
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007
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Commis s ione r Willia m A. Munde ll
Arizona  Corpora tion Commiss ion
1200 West Washington Stree t
P hoe nix. Arizona  85007
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Commiss ione r J e ff Ha tch-Mille r
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix. Arizona  85007
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Commiss ione r Kris te n K. Ma ye s
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007
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Commiss ioner Gary P ie rce
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007
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Jane L. Rodder
Adminis tra tive  Law Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
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Maureen A. Scott.
Chie f Counse l, Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007
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Ernest G. Johnson
Dire ctor, Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007
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Norma n G. Curtright
Qwes t Corpora tion
20 East Thomas Road, 16th Floor
Phoenix, Arizona  85012
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Lis a  A. Ande rl
Qwes t Corpora tion
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Seattle , Washington 98191
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