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DECIS ION NO. 69884

IN THE MATTER OF THE AP P LICATION OF
NAVIGATOR TELECOMMUNICATIONS , LLC
FOR A CERTIFICATE OF CONVENIENCE AND
NECESSITY TO PROVIDE RESOLD LOCAL
EXCHANGE, FACILITIES -BAS ED LOCAL
EXCHANGE, AND ACCESS
TELECOMMUNICATIONS  S ERVICES  IN
ARIZONA. OP INION AND ORDER

May 30, 2007

Phoenix, Arizona

Yvette  B. Kinsey

Mr. Micha e l He lle r, LEWIS  & ROCA, LLP , on be ha lf
of the  Applicant; and

Ms . Robin Mitche ll, S ta ff Attorne y, Le ga l Divis ion, on
b e h a lf o f th e  Utilitie s Div is io n  o f th e  Ariz o n a
Corporation Commission.
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14 ADMINIS TRATIVE LAW J UDGE:

15 APPEARANCES:
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19 On Ma y 25, 2006, Na viga tor Te le communica tions , LLC ("Na viga tor" or "Applica nt")

20 submitted to the  Arizona  Corpora tion Commiss ion ("Commiss ion") an applica tion for a  Certifica te  of

21 Convenience  and Necess ity ("Certifica te" or "CC&N" ) to provide  resold loca l exchange , facilitie s -

22 based loca l exchange  and access  te lecommunica tions  se rvice s  within the  S ta te  of Arizona . The

23 Applicant also requested that its services be classified as competitive.

24 On J une  19, 2006, the  Commis s ion 's  Utilitie s  Divis ion S ta ff ("S ta ff} file d  a  Le tte r of

25 Insufficie ncy s ta ting tha t the  Applica nt's  a pplica tion ha d not me t the  sufficie ncy re quire me nts  a s

26 outline d in the  Arizona  Adminis tra tive  Code . ("A.A.C").

27 From November 7, 2006, to February 6, 2007, Navigator filed amendments to its  application.

28

BY THE COMMIS S ION:
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On Ma rch 28, 2007, S ta ff file d  its  S ta ff Re port re comme nding a pprova l of Na viga tor's

2 applica tion subject to ce rta in conditions .

On  April 17 , 2007 , by P roce dura l Orde r the  he a ring  in  th is  ma tte r wa s  s che du le d  to

commence  on May 30, 2007.

On Ma y 30, 2007, a  full public he a ring wa s  he ld in this  ma tte r. Applica nt a nd S ta ff a ppe a re d

through couns e l a nd pre s e nte d e vide nce  a nd te s timony. At the  conclus ion of the  he a ring, the

Applicant was  directed to tile  an upda ted financia l s ta tement and the  time  clock was  extended in this

ma tte r.8

9

1 0

On Ma y 31, 2007, Applica nt file d its  la te  file d e xhibit.

* * * * * ** * * *

11 Ha ving cons ide re d the  e ntire  re cord he re in a nd be ing fully a dvis e d in the  pre mis e s , die

12 Commission finds , concludes , and orders  tha t:

1 3 FINDING S  O F  FACT

14 1 . In Commiss ion Decis ion No. 58926 (December 22, 1994), the  Commiss ion found tha t

15 re s old te le communica tions  provide rs  ("re s e lle rs ") a re  public s e rvice  corpora tions  s ubje ct to  die

16 juris diction of the  Commis s ion.

17 2.

19

20 4.

In  Commis s ion De cis ion No. 68928 (Augus t 29, 2006), the  Commis s ion gra nte d

18 Na viga tor a uthority to provide  re sold long dis ta nce  se rvice s  in Arizona .

3. Notice  of Na viga tor's  a pplica tion wa s  give n in a ccorda nce  with the  la w.

Na viga tor's  a pplica tion  in  th is  docke t s e e ks  a u thority to  provide  bus ine s s  loca l

e xcha nge  a nd a cce s s  s e rvice s , by utilizing the  fa cilitie s  of the  Incumbe nt Loca l Excha nge  Ca rrie r2 1

22

23 currently authorized

24 telecommunications services in 34 states.

("ALEC")(Qwes t) and any othe r facilitie s  ava ilable  from othe r provide rs .

5. Na viga tor is to provide loca l exchange and access

25 Na viga tor a ls o  is  a u thorize d  to  provide  long d is ta nce  s e rvice s  in  44  s ta te s  a nd

26 Washington, D.C.

7.27 Na viga to r is  he a dqua rte re d  in  North  Little  Rock, Arka ns a s  a nd  it e mploys  90

28 employees.

6.

2 De cis ion No. 6 9 8 8 4
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1 8. Naviga tor intends  to eventua lly open a  sa le s  office  in Arizona .

2 9 . Naviga tor has  been providing te lecommunica tions  se rvices  s ince  1998.

3 10. Ba se d on its  s e rvice  his tory, S ta ff conclude d tha t Na viga tor posse s se s  the  te chnica l

4 ca pa bilitie s  to provide  the  se rvice s  it is  re que s ting a uthority to provide  in Arizona .

Applica nt provide d S ta ff with a udite d fina ncia l s ta te me nts  for the  ye a rs  2002, 2003,5 11.

6 2004, and 2005.

7 12. Applicant submitted audited financial statements for the year 2006 after the hearing.

8 13. Applicant's 2006 financial statements lists assets of $6,262,l98, Member's deficit of

9 $11, 722,269; and a net Iossof$2,119,190.

14.10

11 customers .

12 15. Na viga tor's  loca l e xcha nge  cus tome rs  s hould be  prote cte d by the  procure me nt of

13 e ithe r a  pe rformance  bond or an irrevocable  s ight dra ft le tte r of credit.

14 16. The  a mount of the  pe rforma nce  bond or irre voca ble  s ight dra ft le tte r of cre dit should

15 be  the  a ggre ga te  a mount for the  multiple  te le communica tions  s e rvice s  Na viga tor is  re que s ting

16 a uthority to provide .

17 17. Naviga tor should procure  a  pe rformance  bond or irrevocable  s ight dra ft le tte r of cre dit

18 in the  amount of $25,000 for re sold loca l exchange  and $100,000 for facilitie s  based loca l exchange ,

Navigator will not collect deposits, prepayments or advances from its local exchange

19 for a total aggregate amount of $125,000.

20 18. If Navigator collects, at some future date, advance payments or deposits, the

21 performance bond or irrevocable sight draft letter of credit should increase in increments equal to 50

22 percent of the total minimum bond or sight draft letter of credit amount when the total amount of the

23 advances, deposits and/or prepayments is within 10 percent of the total minimum bond or sight draft

24 letter of credit.

25 19. The minimum performance bond or irrevocable sight draft letter of credit amount of

26 $125,000 should be increased if at any time it would be insufficient to cover advances, deposits

27 and/or prepayments collected from Navigator's customers. The performance bond or irrevocable

28 sight draft letter of credit should be increased increments of $62,500 and the increase should occur

3 De cis ion No. 69884
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whe n the  to ta l a mount of the  a dva nce s , de pos its , a nd  pre pa yme nts  is  with in  $12,500 of the

pe rformance  bond or the  irrevocable  s ight dra ft le tte r of credit amount.

20. S ta ff recommends  tha t Naviga tor provide  proof of its  pe rformance  bond or irrevocable

s ig h t d ra ft le tte r o f c re d it b y s e n d in g  th e  o rig in a l b o n d  o r s ig h t d ra ft le tte r d ire c tly to  th e

Cornrnis s ion's  Bus ine s s  Office , a nd provide  14 copie s  to Docke t Control, within 365 da ys  of the

e ffective  da te  of an Orde r in this  ma tte r or 30 days  prior to the  provis ion of se rvice , whicheve r comes

firs t, a nd tha t the  pe rforma nce  bond or irre voca ble  s ight dra ft le tte r of cre dit re ma in in e ffe ct until

8 furthe r Orde r of the  Commiss ion.

9 21.

10 s e rvice s  in Arizona , purs ua nt to A.A.C. R14-2-1107, Na viga tor mus t file  a n a pplica tion with the

If, a t s ome  future  da te , Na viga tor de s ire s  to  dis continue  its  te le communica tions

11

12

Commiss ion, and notify its  cus tomers  and the  Commiss ion 60 days  prior to filing the  applica tion tha t

it plans  discontinue  se rvice . Fa ilure  to mee t the  requirements  unde r the  rule  will cause  a  forfe iture  of

1 3

14

Naviga tor's  pe rformance  bond or irrevocable  s ight dra ft le tte r of credit.

22. Na viga tor will be  providing s e rvice  in a re a s  whe re  it will ha ve  to compe te  with othe r

15 ILEC a nd compe titive  loca l e xcha nge  ca rrie rs  ("CLECs").

Na viga tor will not be  a ble  to e xe rt a ny ma rke t powe r in the  a re a s  it is  re que s ting to

17 serve  and the  competitive  process  will result in ra tes  tha t a re  just and reasonable .

16 23.

18 24. P ursua nt to A.A.C. R14-2-1109, Na viga tor ma y cha rge  ra te s  for s e rvice  tha t a re  not

20 25.

21

22

23

19 le s s  tha n its  tota l se rvice  long-run incre me nta l cos ts  of providing se rvice .

Na viga to r's  p ropos e d  ra te s  a re  fo r compe titive  s e rvice s .  In  ge ne ra l,  ra te s  fo r

compe titive  se rvice s  a re  not se t a ccording to the  ra te  of re turn regula tion. Naviga tor's  fa ir va lue  ra te

ba s e  ("FVRB") is  ze ro. S ta ff re vie we d the  ra te s  to be  cha rge d by Na viga tor a nd the y a re  jus t a nd

reasonable  a s  they a re  comparable  to othe r CLECs and ILE Cs  opera ting in Arizona . S ta ff concluded

tha t a lthough Na viga tor's  FVRB wa s  cons ide re d, it s hould not be  give n s ubs ta ntia l we ight in this24

25 ana lys is .

26 26.

27

28

P ursua nt to A.A.C. R14-2-1308(A) a nd fe de ra l la ws  a nd rule s , Na viga tor sha ll ma ke

numbe r porta bility a va ila ble  to fa cilita te  the  a bility of the  cus tome r to s witch be twe e n a uthorize d

loca l ca rrie rs  within a  give n wire  ce nte r without cha nging the ir te le phone  numbe r a nd without

4 De cis ion No. 69884
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1

1 impairment to quality, functionality, reliability or convenience of use.

2 In compliance with A.A.C. R14-2-1204 (A), all telecommunications service providers

3 that interconnect into the public switched network shall provide funding for the Arizona Universal

4 Service Fund ("AUSF"). Navigator will contribute to the AUSF as required by the A.A.C.

5 28. The quality of service standards outlined for Qwest in Commission Decision No.

6 59421 (December 20, 1995) applies to Navigator. However, Staff believes that because Navigator

7 has not had any unsatisfactory service issues and will be operating in a competitive environment, the

8 penalties outlined in the above referenced Decision should not apply.

9 29. In areas where Navigator is the only local exchange service provider, Navigator

10 should be prohibited from barring access to alternative local exchange service providers who wish to

l l serve the area

12 30. Navigator will provide all customers with 911 and E911 service where available, or

13 will coordinate with ILE Cs, and emergency service providers to provide the service.

14 31. Pursuant to past Commission Decisions, Navigator may offer custom local area

15 signaling services such as Caller ID and Call Blocking, so long as the customer is able to block or

16 unblock each individual call at no additional cost.

17 32. Navigator must also offer Last Call Return service that will not return calls to

18 telephone numbers that have the privacy indicator activated.

19 33. According to Staff's Report, Navigator has not had an application for service denied

20 or revoked in any state, and there have been no formal complaint proceedings and no civil or criminal

27.

21 proceedings involving Navigator.

34. The Consumer Services Division showed no complaints filed against Navigator in22

23 Arizona .

24 35. Naviga tor ce rtified tha t none  of its  office rs , directors  or pa rtne rs  have  been involved in

25 a ny civil or crimina l inve s tiga tions , or forma l or informa l compla in ts , a nd none  of its  office rs ,

26 directors , or partners  have  been convicted of any crimina l acts  in the  past ten (10) years .

27 36. Na viga tor ha s  re que s te d tha t its  te le communica tions  in  Arizona  be  cla s s ifie d a s

28 compe titive .

5 Decis ion No . 69884



"DOCKET no. T-20398A 06 0346

1

2

3

4

37. Staff recommends that Navigator's proposed services be classified as competitive

because there are alternatives to Navigator's services, Navigator will have to convince customers to

purchase its services; Navigator has no ability to adversely affect the local exchange or interexchange

service markets; and Navigator will therefore have no market power in those local exchange or

interexchange service markets where alternative providers to telecommunications services exist.

38. Access service includes common line, switched access, optional features and functions

and other miscellaneous service needed to provide the ability to enter or exit a local exchange

network for the purposes of originating or terminating long distance communications.

39. Based on Navigator's tariffs, Navigator's access service rates are comparable to the

10 rates of other access service providers in Arizona.

5

6

7

8

9

11 40. Na viga tor will ha ve  to  compe te  with  incumbe nt a nd othe r compe titive  a cce s s

1 3 41.

12 providers in order to obtain customers for its services.

Navigator will not be able to exert any market power and the competitive process will

14 result in rates that are just and reasonable.

Navigator expects to begin business in Arizona within 30-40 days after a decision in15 42.

16 this matter.

43.17 S ta ff re comme nds  a pprova l of Na viga tor's  a pplica tion for a  CC&N to provide

18 intrastate telecommunications services. Staff further recommends:

19

20

(a) That Navigator comply with a l l  Commission Rules,  Orders and other
requirements relevant to the provision of the intrastate telecommunications
services,

21

22
(b) That Navigator abide by the quality of service standards that were approved by the

Commission for Qwest in Docket No. T-01051B-93-0183;

23

24

(c) Tha t Naviga tor be  prohibited from ba rring acce ss  to a lte rna tive  loca l exchange
service  providers  who wish to serve  areas  where  Navigator is  the  only provider of
the  local exchange service  facilities;

25

26
(d) That Navigator be required to notify the Commission immediately upon changes to

its name, address or telephone number,

27

28

(e ) Tha t Na viga tor coope ra te  with Commis s ion inve s tiga tions  including, but not
limited to cus tomer compla ints ,

6 Decis ion No. 698841
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(f) Tha t a lthough S ta ff cons ide re d the  fa ir va lue  ra te  ba se  informa tion submitte d by
Na viga tor, the  fa ir va lue  informa tion provide d wa s  not give n subs ta ntia l we ight in
this  a na lys is ;

(g) If a t s ome  future  da te , Na viga tor wa nts  to  colle ct a dva nce s , de pos its  a nd/or
prepayments  from its  re sold loca l se rvice  cus tomers , Naviga tor should be  required
to  t ile  a n  a p p lic a t io n  with  th e  C o m m is s io n  fo r C o m m is s io n  a p p ro va l.
Additiona lly, Na viga tor's  a pplica tion mus t re fe re nce  the  De cis ion in this  docke t
and must expla in Naviga tor's  plans  for procuring its  pe rformance  bond,

(h) Tha t Na viga tor offe r Ca lle r ID with the  ca pa bility to toggle  be twe e n blocking a nd
unblocking the  transmiss ion of the  te lephone  number a t no charge ,

(i) Tha t Na viga tor offe r La s t Ca ll Re turn se rvice  tha t will not re turn ca lls  to te le phone
numbers  tha t have  the  privacy indica tor activa ted, and

(j) That Navigator be authorized to discount its rates and service charges to the
marginal cost of providing the services.

1

2

3

4

5

6

7

8

9

1 0

1 1

12 S ta ff furthe r re comme nds  Na viga tor comply with the  following conditions  within the

13 timeframes  outlined or Naviga tor's  CC&N should be  cons ide red null and void, a fte r due  process .

14 (1) Tha t Na viga tor docke t conforming ta riffs  for e a ch s e rvice  it will provide , within 365

15 da ys  of the  e ffe ctive  da te  of a  De cis ion in this  ma tte r or 30 da ys  prior to providing

16 s e rvice  in Arizona , whiche ve r come s  firs t. Additiona lly, the  ta riffs  s ubmitte d to the

17 Commis s ion s hould coincide  with the  a pplica tion a nd s ta te  tha t Na viga tor doe s  not

18 collect advances, deposits , and or/or prepayments  from its  customers .

19 (2) Na viga tor s ha ll:

20 (a ) P rocure  a  pe rforma nce  bond or irre voca ble  s ight dra ft le tte r of cre dit e qua l to

21 $125,000. The  minimum pe rforma nce  bond or irre voca ble  s ight dra ft le tte r of

22 cre d it a moun t o f $125 ,000  s hou ld  be  inc re a s e d  if a t a ny time  it wou ld  be

23 ins ufficie nt to  cove r a dva nce s , de pos its , a nd/or pre pa yme nts  colle cte d from

24 Na viga tor's  cus tome rs . The  pe rforma nce  bond or irre voca ble  s ight dra ft le tte r of

25 credit amount should be  increased in increments  of $62,500. The  increase  should

26

27

28

44.

occur whe n the  tota l a mount of a dva nce s , de pos its , a nd pre pa yme nts  is  within

$12,500 of the  pe rformance  bond or irrevocable  s ight dra ft le tte r of credit amount.

(b) Docke t proof of the  pe rforma nce  bond or irre voca ble  s ight dra ft le tte r of cre dit

7 De cis ion No. 69884
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1

2

3

within 365 da ys  of the  e ffe ctive  da te  of a  De cis ion in this  ma tte r or 30 da ys  prior

to  the  provis ion of s e rvice , whiche ve r come s  firs t. The  pe rforma nce  bond or

irre voca ble  s ight dra ft le tte r of cre dit mus t re ma in in e ffe ct until furthe r Orde r of

4 the  Commiss ion.

5 45.

6 46.

7 47.

8

9

Staff recommendations, as  se t forth here in are  reasonable .

The  ra te s  proposed by this  tiling a re  for compe titive  se rvices .

App lica n t is  a  fit a nd  p rope r e n tity to  re ce ive  a  CC&N to  p rovide  re s o ld  loca l

exchange , facilitie s  based loca l exchange  and access  te lecommunica tion se rvices  in Arizona , subject

to S ta ffs  re comme nda tions .

10 CONCLUSIONS OF LAW

11 Applica nt is  a  public s e rvice  corpora tion within  the  me a ning of Article  XV of the

12 Arizona Constitution and A.R.S. §40-281 and 40-282.

13 2. The  Commiss ion ha s  jurisdiction ove r Applica nt a nd the  subje ct ma tte r of the

14  a pp lica tion .

15 3.

16 C C &N to provide  compe titive  te lecommunica tions  se rvices .

17 4. P urs ua nt to Article  XV of the  Arizona  Cons titution, a s  we ll a s  the  Arizona  Re vis e d

1 8

19

20

Sta tute s , it is  in the  public inte re s t for Applicant to provide  the  te lecommunica tions  se rvice s  se t forth

in its  a pplica tion.

5.

21

22

23

P ursua nt to Article  XV of the  Arizona  Cons titution a s  we ll a s  the  Compe titive  Rule s ,

it is  jus t and reasonable  and in the  public inte res t for Applicant to es tablish ra tes  and charges  tha t a re

not le s s  tha n the  Applica nt's  tota l s e rvice  long-run incre me nta l cos ts  of providing the  compe titive

services approved here in.

24 ORDER

25

26

27

IT IS  THEREFORE ORDERED tha t the  a pplica tion of Na viga tor Te le communica tions , LLC

for a  Ce rtifica te  of Conve nie nce  a nd Ne ce s s ity for a uthority to  provide  re s old loca l e xcha nge ,

facilities  based loca l exchange  and access  te lecommunica tions  se rvices  in Arizona , is  hereby granted,

28 conditioned upon compliance  with S ta ffs  recommenda tions  se t forth above .

1 .

8 De cis ion No. 69884
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Commission to be a
this 9 9 a

IN WITNES S  WHEREOF, 1, DEAN s . MILLER, Inte rim
Executive  Director of the  Arizona  Corpora tion Commis s ion,
have hereunto set my hand and caused the official seal of the

fixed at the Capitol, in the City of Phoenix,
day of U 1 ' 2007.

DEA M . ER
INTERIM EXECUTIVE DIRECTOR

DISSENT

DISSENT

l /
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