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Having considered the entire record herein and being fully advised in the premises,  the

24 Arizona Corporation Commission ("Commission") finds, concludes, and orders that

FINDINGS OF FACT

On February 21, 2006, McLeodUSA Telecommunications Services, Inc. ("McLeod")

Amy Bj eland conducted the hearing in this matter. Jane L. Rodder prepared the Recommended Opinion and Order
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2

3

4

1 file d with the  Commis s ion a  Compla int a ga ins t Qwe s t Corpora tion ("Qwe s t") a lle ging tha t Qwe s t

ove rcha rge d McLe od for colloca tion  powe r cha rge s  unde r the  te rms  of the ir In te rconne ction

Agre e me nt ("ICA").

6

On Ma rch 16, 2006, Qwe s t file d its  Ans we r to the  Compla int a nd Counte rcla im for

5 pa yme nt a lle ge dly withhe ld by McLe od in conne ction with the  dispute .

On Ma rch 28, 2006, McLe od tile d its  Re ply to Counte rcla im.

On Ma rch 30, 2006, the  pa rtie s  file d a  Joint S tipula tion conta ining propose d he a ring

3.

7 4.

8 da tes  and filing deadlines .

9 5.

10 es tablished.

O n  Ap ril 5 ,  2 0 0 6 ,  b y P ro c e d u ra l O rd e r,  a  h e a rin g  a n d  filin g  d e a d lin e s  we re

11 On Ma y 12, 2006, McLe od file d the  Dire ct Te s timony of Micha e l S ta rke y, S idne y L.

12 Moris on a nd Ta mi J . S pocoge e .

13 On June  2, 2006, the  pa rtie s  tiled a  Joint S tipula tion of a  revised procedura l schedule

14 in orde r to a llow McLeod to ra ise , and Qwes t to re spond to, is sues  not ra ised in the  Direct Tes timony

15 filed by McLeod on May 12, 2006. The  pa rtie s  reques ted tha t the  origina l da te  for hea ring remain the

16 same.

By Procedura l Order da ted June  6, 2006, revised filing deadlines  were  es tablished.

On J une  9 ,  2006 ,  Mc Le od  file d  the  S upple me nta l Dire c t Te s timony of Mic ha e l

20

17

18

19 Sta rkey.

10.

21

On June  22, 2006, Qwes t filed a  Motion to S trike  the  Supplementa l Direct Tes timony

of Mr. Micha e l S ta rke y. Qwe s t a ls o file d the  Dire ct Te s timony of Te re s a  K. Million, Willia m R.

22

23

Eas ton, and Curtis  As hton.

11. On J uly 5, 2006, McLe od file d the  Re butta l Te s timony of Micha e l S ta rke y, S idne y L.

24 Morris on a nd Ta mi J . S pocoge e . McLe od a ls o file d its  Oppos ition to Qwe s t's  Motion to S trike  the

25 Supplementa l Direct Tes timony of Michae l S ta rkey.

On J uly 11 a nd 12, 2006, the  he a ring wa s  he ld a s  s che dule d. At he a ring, Qwe s t's

27 Motion to  S trike  the  S upple me nta l Dire ct Te s timony of Mr. Micha e l S ta rke y wa s  de nie d. At the

28 conclusion of the  hearing, the  parties  agreed to brie f the  issues in lieu of malting closing s ta tements .

26 12.

2.

6.

7.

9.

8.
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13. On September 8, 2006, the parties filed their Closing Briefs. The parties tiled their

Reply Briefs on September 22, 2006.

14. On September 29, 2006, Qwest filed a Notice of Filing Supplemental Authority,

attaching the Report and Order of the Public Service Commission of Utah, in In the Matter of the

Complaint ofMcLeodUSA Telecommunications Services, Inc. vs Qwest Corporation for Enforcement

of Commission-Approved Interconnection Agreement, No. 06-2249-01, issued on September 28,

7 2006.

8 15. On Octobe r 2, 2006, Qwe s t file d a  S e cond Notice  of Filing S upple me nta l Authority,

9 a tta ching the  "Initia l Orde r: Re comme nde d De cis ion to  De ny P e tition for Enforce me nt" of the

10 Wa s hington S ta te  Utilitie s  a nd Tra ns porta tion Commis s ion in McLeodUSA Te lecommunica tions

l l Services , Inc. v. Qwest Corpora tion, No. UT-063013, da ted September 29, 2006.

16. On Octobe r 25, 2006, McLe od file d its  Re sponse  to Qwe s t's  Filings  of Supple me nta l

Authoritie s . McLe od a rgue s  both the  Wa s hington a nd Uta h orde rs  ma ke  the  s a me  le ga l e rror by

1 2

1 3

1 4 failing to consider the entire Interconnection Agreement.

15 17. On October 31, 2006, Qwest filed a Motion to Strike or in the Alternative Motion for

16 Leave to File Reply Brief. Qwest argues that the Commission should strike McLeod's Response to

17 Qwest's Supplemental Authorities because it is unauthorized. In the alternative, Qwest sought leave

18 to file a Reply. Qwest included its Reply with its Motion.

19 18. On November 16, 2006, McLeod filed a Response to Qwest's Motion to Strike or In

20 the Alternative Motion for Leave to File a Reply. McLeod argued its Response was appropriate, and

21 s ta ted it did not object to Qwest's  Reply.

19. On  Fe b ru a ry 2 1 ,  2 0 0 7 ,  Qwe s t file d  a  No tice  o f F ilin g  o f Th ird  S u p p le me n ta l

23 Authority. Q we s t a tta ch e d  th e  F in a l O rd e r Affirmin g  In itia l O rd e r,  De n yin g  P e titio n  fo r

24 Enforcement of the  Washington S ta te  Utilitie s  and Transporta tion Commiss ion in No. UT-063013.

25 20. On April 19, 2007, Qwe s t file d a  Notice  of Filing of Fourth S upple me nta l Authority,

26 comprised of the  Rehea ring Orde r, rea ffirming the  July 27, 2006 Orde r of the  Iowa  S ta te  Depa rtment

2 7  o f Commerce Utilitie s Boa rd , In  re  Me Le odUS A Te le communica tions  S e rvice s  Inc . Qwe s t

28 Corpora tion, No. FCU-06-20, da ted April 17, 2007.

22
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21. The  Commiss ion can benefit from the  filing of supplementa l authoritie s  which become

ava ilable  a fte r brie fing ha s  concluded in a  ca se , howeve r, in gene ra l, the  Commiss ion only pennie s

a dditiona l le ga l a rgume nts  upon prior a uthoriza tion. In this  ca se , the  a rgume nts  ma de  by McLe od

and Qwes t rega rding the  supplementa l authoritie s  re flect subs tantia lly the  same  a rguments  McLeod

and Qwest made  in this  proceeding and do not add materia lly to the  record in this  proceeding.5

6 The Amendment at Issue

7 22. McLe od a nd Qwe s t e nte re d into a  DC2 P owe r Ame ndme nt to the ir e xis ting ICA in

8 Augus t of 2004 (the  "Ame ndme nt"). It wa s  tile d with the  Commis s ion a nd be ca me  e ffe ctive  by

9 opera tion of law on September 30, 2004. The  language  of the  Amendment a t issue  in this  proceeding

10 is  a s  fo llows :

11 ATTAC HME NT 1

DC P owe r Me a s u ring12

13 1.0 Mo n ito r in g

14

15

16

1.1 CLE C o rd e rs  DC p o we r in  in c re me n ts  o f twe n ty (2 0 ) a mp s
whe ne ve r pos s ible . If CLEC orde rs  a n incre me nt la rge r tha n s ixty (60)
a mps , e ngine e ring pra ctice  norma lly te rmina te s  s uch fe e d on a  powe r
boa rd. If CLEC orde rs  a n incre me nt s ma lle r tha n or e qua l to s ixty (60)
a mps , the  te rmina tions  will norma lly a ppe a r on a  Ba tte ry Dis tribution
Fuse  Board G3DFB).17

18

19

20

21

22

23

24

25

26

1.2 If CLEC orde rs  s ixty (60) a mps  or le s s , it will norma lly be  pla ce d
on a  BDFB whe re  no monitoring will occur s ince  the  powe r us a ge  ra te
re fle cts  a  dis count from the  ra te s  for thos e  fe e ds  gre a te r tha n s ixty (60)
a mps . If CLEC orde rs  more  tha n s ixty (60) a mps  of powe r, it norma lly
will be  placed on the  power boa rd. Qwes t will monitor usage  a t the  power
boa rd on a  s e mi-a nnua l ba s is . Howe ve r, Qwe s t a ls o a gre e s  to ta ke  a
re a ding within thirty (30) Da ys  of a  writte n CLEC re que s t, a fte r CLEC's
ins ta lla tion of ne w e quipme nt. Qwe s t will pe rform a  ma ximum of four (4)
readings  pe r yea r on a  pa rticula r colloca tion s ite . Based on these  readings,
if CLEC is  utilizing le s s  tha n the  orde re d a mount of powe r, Qwe s t will
re duce  the  monthly usa ge  ra te  to CLEC's  a ctua l use . If CLEC is  utilizing
more  than the  ordered amount, Qwest will increase  the  monthly usage  ra te
to the  CLEC's  actua l use . Until such time  tha t CLEC places  equipment and
a  re que s t is  re ce ive d from CLEC to monitor, Qwe s t will bill CLEC ba se d
on the  amount of power ordered. Once  Qwest rece ives  a  CLEC monitoring
reques t, it will bill the  actua l power usage  ra te  Hom the  da te  of the  CLEC's27

28 2 Direct Current.

4 DE CIS IO N n o . 69872



Recurring
Charge

8.1.4 Power Usage
I8.1.4.1 -48 Volt DC Power Usage, per A ere, per Month

Power Plant8.1.4.1.1
8.1.4.1.1.1 Greater Than 60 Amps $10.75
8.1.4.1.1.2 Equal to 60 Amps $10.75
8.1.4.1.1.3 Less  Than 60 Amps $10.75

8.1.4.1.2 Power Usage
8.1.4.1.2.1 Less  Than 60 Amps , per Amp $3.84
8.1.4.1.2.2 More Than 60 Amps, per Amp $7.27

DOCKET no. T-03267A-06-0105 e t a l

monitoring re que s t until the  ne xt re a ding. The  ne xt re a ding da te  ma y be
genera ted as  a  re sult of the  CLEC reques t or a  Qwest routine  reading and
Billing will be  adjus ted on whicheve r da te  comes  firs t

2.0 Rate Elements - All Collocation

2.1 48 Volt DC P owe r Us a ge  a nd AC Us a ge  Cha rge s . P rovide  -48
volt DC powe r to CLEC colloca te d e quipme nt a nd (s ic) is  fus e d a t one
hundre d twe nty-five  pe rce nt (l25%) of re que s t. The  DC P owe r Us a ge
Cha rge  is  for the  ca pa city of the  powe r pla nt a va ila ble  for CLEC's  us e
The  AC Us a ge  Cha rge  is  for the  powe r us e d by CLEC. Both  the  DC
P owe r Us a ge  Cha rge  a nd the  AC Us a ge  Cha rge  a re  a pplie d on a  pe r
ampere basis

2.2 The  -48 Volt DC P owe r Usa ge  Cha rge  is  spe cifie d in Exhibit A of
the  Agre e me nt a nd a pplie s  to the  qua ntity of -48 Volt Ca pa city spe cifie d
by the  CLEC in its  orde r

2.2.1 -48 Volt DC Power Usage  Cha rge  - Applie s  on a  pe r amp bas is  to
a ll orde rs  of gre a te r tha n s ixty (60) a mps . Qwe s t will initia lly a pply the
48 Volt DC Powe r Usa ge  Cha rge  from Exhibit A of the  Agre e me nt to the
qua ntity of powe r orde re d by CLEC. Qwe s t will de te rmine  the  a ctua l
usa ge  a t the  powe r boa rd a s  de scribe d in S e ction 1.2 The re  is  a  one  (1)
amp minimum cha rge  for -48 Volt DC Power Usage

2.3 CLEC ra te s  for Colloca tion mus t be  include d in CLEC's  e xis ting
Inte rconne ction Agre e me nt with Qwe s t prior to a me nding with DC Powe r
Monitoring (Me a suring) Ame ndme nt

23. Exhibit A to the  Inte rconne ction Agre e me nt s e ts  forth the  ra te  e le me nts  a t is sue  a s

1 8 fo llo ws

1 9

2 0

24. DC powe r is  provide d from the  DC powe r pla nt in  the  incumbe nt loca l e xcha nge

ca rrie r ("ILEC") ce ntra l office  ("CO") whe re  AC powe r from the  powe r utility is  conve rte d to DC

DECIS ION NO 69872
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1 power by rectifie rs  (backed up by ba tte rie s  and genera tors) for use  by a ll communica tions  equipment

2 hous e d in the  CO. The  DC powe r is  de live re d ove r dis tribution, or fe e de r, ca ble s  to McLe od a nd

3 othe r compe titive  loca l exchange  ca rrie rs  ("CLECs") colloca ted in the  CO.

4 25. According to the  Amendment, the  DC Power Usage  Cha rge  is  for the  capacity of the

5 power plant made  ava ilable  to the  CLEC. The  AC Usage  Charge  is  the  power used by the  CLEC.

6 26. P rior to e nte ring into the  Ame ndme nt, Qwe s t bille d McLe od both the  P owe r Usage

7 cha rge s  a nd the  DC Powe r P la nt Cha rge s based on the  numbe r of a mps  McLe od s pe cifie d in the

8 powe r fe e d orde rs . (Tr a t 221-222)

9 27. Qwest and McLeod agree  tha t the  Amendment changed the  billing method for die  ra te

10 e le me nt "8.l.4.2.2 P owe r Us a ge  .-- More  tha n 60 Amps , pe r Amp" from a n "a s  orde re d" to a n "a s

l l measured" bas is . Thus , for power cables  grea te r than 60 amps, Qwest would cha rge  McLeod for the

12 actual power used.

13 28. The  parties  disagree , however, as  to how the  Amendment a ffected the  DC Power Plant

14 ra te  e le me nt. McLe od a rgue s  tha t the  Ame ndme nt re quire s  tha t cha rge s  for "DC P owe r P la nt --

15 Grea te r than 60 amps" a lso be  billed on an "as  measured" bas is . Qwest a rgues  tha t the  Amendment

16 did not cha nge  the  me thod of billing for a ny DC P owe r P la nt ra te  e le me nt, but only a ffe cte d the

17 P owe r Us a ge  ra te  e le me nt. McLe o d  c la ims  th a t Q we s t's  b illin g  o f th e  DC P o we r P la n t is

18 discrimina tory because  Qwest charges  McLeod more  for the  power plant than Qwest charges  itse lf.

19 Mc Le od 's  Pos ition

20 Language  of the  Amendment

21 29. McLe od a rgue s  tha t the  la ngua ge  of the  Ame ndme nt provide s  tha t DC P owe r P la nt

22 s hould  be  bille d  on a n "a s  me a s ure d" us e  ba s is . McLe od re lie s  on  S ubs e ction  2 .2 .1  of the

23 Ame ndme nt which provide s  tha t "Qwe s t will de te rmine  the  a ctua l us a ge  a t the  powe r boa rd ...."

24 McLeod s ta te s  tha t the  "actua l usage" measured a t the  power boa rd is  applied to "-48 Volt DC Power

25 Us a ge " a s  "s pe cifie d in  Exhibit A of the  Agre e me nt." McLe od note s  tha t Exhibit A (the  pricing

26 inde x) s hows  tha t line  ite m 8.1.4.1, the  "-48 Volt DC P owe r Us a ge ," cove rs  both powe r pla nt a nd

27 us a ge  cha rge s . Thus , a ccording to McLe od, the  Ame ndme nt is  re fe ning s pe cifica lly to line  8.1.4.1

28 when de fining the  ra te s  to be  billed on a  "measured-use" bas is .

6 DE CIS IO N n o . 69872
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30. According to McLe od, the  la ngua ge  of the  Ra te s  Ta ble  in Exhibit A confirms  tha t the

heading in 8.1.4.1 of "-48Volt DC Powe r Usa ge , pe r Ampe re , pe r Month" mus t include  a nd a pply to

the  P owe r P la nt ra te s  in 8.1.4.1.1. McLe od a s se rts  tha t if 8.1.4.1 did not re la te  to the  P owe r P la nt

ra tes , the  a ctua l ra te would s imply be  $10.75 re ga rdle s s  of the  a mpe re s , tha t is , if the y we re  not

connected, the  Power P lant ra tes  would be  rendered meaningless  because  there  would be  no units  of

powe r pla nt be ing bille d. According to McLe od, tre a ting 8.1.4.1 a s  a  "me re  he a ding" a s  Qwe s t

cla ims, would mean tha t Section 2.2.1 of the  Amendment conta ins  a  meaningless  re fe rence . McLeod7

8 argues that an interpretation that renders contract terms meaningless must be avoided.3

9 31. In addition, McLeod argues Section 2.1 of the Amendment removes all doubt as to

10 whether the Power Plant rate element should be billed on a measured-use basis when it states

ll unequivocally that "the DC Power Usage charge is for the capacity of the power plant available for

12 CLEC's use." (emphasis added).

32. McLeod also argues that past practice of the parties supports its reading of the plain

14 language of the Amendment. McLeod states that prior to the Amendment, Qwest billed all DC

15 power elements consistently based on the size of the power cable connecting McLeod's collocation

16 arrangement to the DC power plant, and that the Amendment changed the manner in which DC

17 Power Usage was to be billed (i.e., on a going forward basis, usage would be billed on a measured-

18 use basis). McLeod states that the only rational conclusion is that all elements would continue to be

19 treated in the same fashion under the Amendment -- i.e., all DC Power elements would be billed on

20 measured-use basis for collocations over 60 Amps. McLeod states that Qwest can point to no place

21 in the Amendment that excludes any elements from measured-usage billing. McLeod argues there is

22 no language in the Amendment or Exhibit A that plausibly suggests that the "-48 Volt DC Power

23 usage" element is to be charged on an "as ordered" basis, while the sub-rate element" ("Power Usage

24 - More than 60 Amps"), is meant to be charged on an "as measured" basis.

13

25

26

33. McLe od furthe r a s s e rts  tha t Qwe s t's  a tte mpt to inte rpre t the  pla in la ngua ge  of the

Amendment improperly looks  outs ide  of the  document, re lie s  on s tra ined and illogica l inte rpre ta tions ,

27

28 3 Chandler Medical Building Partners v. Chandler Dental Group, 175 Ariz. 273, 277, 855 P.2d 787, 791 (1993).
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1

2

a nd ha s  no me rit. McLe od a rgue s  tha t the  Ame ndme nt its e lf e xpre s s ly s ta te s  tha t a ny re lia nce  on

exte rna l documents  is  inappropria te :

3

understanding and agreement between the Parties
4

5

6

7

8

9

1 0

11

12

1 3

14

1 5

1 6

1 7

1 8

1 9

20

21

22

23

24

The  Agre e me nt a s  a me nde d co n s titu te s  th e  Mll a n d  e n tire
... and supe rsedes  any

prior unders tandings , agreements , or representa tions  be tween the  parties ,
writte n or ora l.

Change Management Process

34. Qwe s t cla ims  tha t ba se d on a n e -ma il notifica tion in the  conte xt of Qwe s t's  Cha nge

Management Process  ("CMP"),4 and the  content of the  October 2003 exchange  be tween Qwest and

a nothe r CLEC, tha t McLe od kne w, or s hould ha ve  known, tha t the  Ame ndme nt comports  with,

Qwe s t's  inte rpre ta tion. McLe od be lie ve s  s uch cla im is  not s us ta ina ble , a nd would re quire  the

Commiss ion to make  seve ra l unrea lis tic le aps : (i) to ignore  incons is tent s ta tements  conta ined in the

s a me  CMP  docume nta tion , (ii) to  d is ca rd  the  a ctua l la ngua ge  of the  Ame ndme nt, a nd (iii) to

genera lly cas t a  blind eye  to the  se lf-se rving na ture  of Qwest's  CMP forum.

35. According to McLe od, the  forme r McLe od e mploye e  who a tte nde d the  Octobe r 2003

CMP  me e ting in que s tion wa s  a  me mbe r of the  S e rvice  De live ry orga niza tion whose  sole  purpose

was to keep abreast of information regarding order processing issues.

36. Furthe rmore , McLe od note s  tha t CMP  docume nta tion e xpre ss ly s ta te s  tha t ICe s  a nd

a s s ocia te d a me ndme nts  trump a nything tha t is  de ve lope d unde r the  CMP  proce s s . The  CMP

documenta tion a lso s ta te s  tha t "no ICA amendment will be  required to implement measured power ..

.." Ye t, McLe od note s , Qwe s t la te r cha nge d its  mind a nd de te rmine d a n Ame ndme nt wa s  re quire d.

McLeod a rgues  it is  illogica l to be lieve  tha t the  documenta tion of the  CMP process  some nine  months

prior to the  Ame ndme nt should be  give n we ight a s  to Qwe s t's  inte ntions , whe n tha t docume nta tion

sta tes that no amendment is  required.

37. McLe od a lso re lie s  on the  s ta te me nt se t forth in Qwe s t's  own CMP docume nt, "Note :

in ca s e s  of conflict be twe e n the  cha nge s  imple me nte d through this  notifica tion a nd a ny CLEC

interconnection agreement, whether based on the  Qwest SGAT or not, the  ra tes , te rms and conditions
25

26

27

28
4 The CMP is a forum in which Qwest provides information to CLECs, and the parties can engage in discussions, about
Qwest products and changes to products that Qwest offers.

8 DE CIS IO N n o . 69872
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1 of such inte rconnection agreement sha ll preva il a s  be tween Qwest and the  CLEC pa rty." (Ex. WRE

2  2 )

38.

1 1

Furthe rmore , McLeod a rgues  the  ea rly language  pe rta ining to power measurement in

4 the  CMP process  is  not found in the  Amendment

39 McLeod s ta te s  the  CMP document discussed a  "Capacity Charge" and indica tes  tha t

6 it would not be  impacted by measured-use  billing, while  the  Amendment does  not include  a  re fe rence

7 to "Capacity Cha rge" and does  not exclude  Power P lant Bom the  e lements  billed on a  measured-use

8 bas is  a s  the  language  in Qwes t's  P roduct Ca ta logue  ("PCAT") does . (Ex Q-1 Response  Tes timony of

9  Willia m E a s to n ) McLe od a rgue s  tha t the  Commis s ion s hould pre s ume  the s e  omis s ions  in the

10 Amendment a re  intentiona l and ins tructive  a s  to the  intent of the  Amendment

40. S imila rly, McLeod a rgues  tha t Qwest's  re liance  on spreadshee ts  prepa red by McLeod

12 is  mis p la ce d Although Qwe s t a s se rts  the  spre a dshe e ts  which Qwe s t cla ims  purport to show tha t

13 McLeod intended tha t only the  usage  ra te  e lement would be  billed on a  measured-use  bas is , McLeod

14 asserts  the  spreadshee ts  were  prepared by an engineering group comprised of members  who were  not

15 ra te  specia lis ts  and who were  only summarizing da ta  in Qwest's  initia l spreadshee ts

16 Cost S tudy

41. McLe od a ls o a rgue s  tha t Qwe s t's  re lia nce  on its  2001 Colloca tion Cos t S tudy is

18 misplaced. McLeod argues tha t a lthough the  tes t column of the  cost s tudy uses  the  te rm "as  ordered

19 the  subs tance  of the  Arizona  cos t s tudy shows  tha t the  ra te  was  deve loped to recove r the  DC power

20 pla nt inve s tme nt ba se d on a mps  use d. (EX M-7, S upple me nta l Dire ct Te s timony of Micha e l S ta rke y

21 a t 2-3)

42. McLeod be lieves  tha t of grea te r s ignificance  is  tha t the  cos t s tudy labe ls  a re  obvious ly

23 not controlling for a lthough the  cos t s tudy s che dule  provide s  tha t "DC P owe r Us a ge  More  tha n 60

24  a mps " will be  b ille d  on  a n  "a s  o rde re d" ba s is ,  g ive n  tha t McLe od  a nd  Qwe s t a g re e  tha t the

25 Amendment changed tha t applica tion for "Usage  More  Than 60 amps" on a  going forward bas is  to be

26 a pplie d on a  me a sure d-use  ba s is . McLe od a rgue s  tha t a  comme nt ma de  by Qwe s t in its  2001 cos t

22

At the time the Amendment was  being proffered, McLeod performed an analys is  of the expected savings  of the
proposed change
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5
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7

8

1 study is  not controlling on the  meaning of the  2004 Amendment.

43. McLeod a rgues  tha t no Commiss ion orde r supports  Qwes t's  applica tion of the  power

plant cha rge  on an "a s  orde red" bas is . According to McLeod, such inte rpre ta tion is  incons is tent with

how the  cos t s tudy de ve lops  the  powe r pla nt ra te . (Ex M-7 S ta rke y S upple me nt Dire ct a t 2-3)

McLeod note s  tha t the  cos t s tudy deve lops  the  power plant ra te  by us ing the  amount of power plant

capacity actua lly "used", and tha t applying the  Commiss ion-approved ra te  based on the  s ize  of cable

orde re d re sults  in Qwe s t ove r-re cove ring powe r pla nt cos ts . According to McLe od, us ing usa ge  to

se t the  ra te , and then applying it to a  la rge r measure  of the  quantity of which a  CLEC is  billed re sults

9 in a  misma tch, a nd is  ine quita ble .

10 44. McLe od a rgue s  furthe r tha t in P ha se  II of the  Cos t Docke t (T-00000A-00-0194) the

11 Commiss ion did not express ly approve  tha t the  DC power plant ra te s  a re  to be  applied based on the

12 s ize  of the  power cable s . McLeod s ta te s  tha t the  Exce l spreadshee t on which Qwes t re lie s  and tha t

13 re fe rs  to cable  s ize  billing is  meaningless  because  it was  not pa rt of the  ICA, nor did the  Commiss ion

1 5

1 6

1 7

1 8

1 9

to

21

22

23

24

25

26

14 re fe rence  it when it approved the  ra te s .

Engineering and Economic Support

45. McLe od a rgue s  tha t Qwe s t's  in te rpre ta tion  of the  Ame ndme nt to  a llow it to  b ill

McLe od for DC powe r pla nt ba s e d on dis tribution ca ble  s ize  a mpe ra ge  is  incons is te nt with s ound

e ngine e ring principle s  a nd the  prope r s izing of Qwe s t's  DC powe r pla nt. Qwe s t ma inta ins  tha t the

proper manner to recover its  power plant investments  is  by means of a  charge  assessed on the  s ize  of

the  CLEC's  orde r for its  powe r ca ble s . McLeod a rgues , however, tha t in fact, Qwes t does  not s ize

its  powe r pla nt on the  ba s is  of CLEC orde rs  for dis tribution ca ble s , but ra the r s ize s  its  powe r pla nt

based on the  peak usage  unde r norma l ope ra ting conditions  (Lis t 1 dra in) of the  entire  centra l office

(including the  Lis t l dra in of both Qwe s t a nd CLEC e quipme nt).6 Thus , McLe od a rgue s  the  prope r

ma nne r for Qwe s t to re cove r its  inve s tme nt in powe r pla nt is  by a s se s s ing cha rge s  on the  va rious

users  of the  power plant based on the ir re la tive  power plant usage .

46. McLe od cha rge s  tha t Qwe s t's  inte rpre ta tion of how powe r pla nt ca pa city is  to be

27

28
6 List 1 drain is the peak usage under normal operating conditions. List 2 drain is the peak drain under worse case
conditions of voltage, traffic, etc. List 2 drain is larger than List 1 drain.
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1 bille d is  contra ry to Qwe s t's  own te chnica l publica tions  which s how tha t "ba tte rie s  a nd cha rge rs "

2 (powe r pla nt) a re  to be  s ize d ba s e d upon the  Lis t 1 dra in, but tha t fe e de r ca ble s  (not powe r pla nt)

3 s hould be  s ize d to  the  la rge r Lis t 2  dra in . McLe od ide ntitie s  five  s e pa ra te  Qwe s t e ngine e ring

4 ma nua ls  use d to s ize  DC powe r pla nt, which McLe od cla ims  a ll focus  on the  Lis t l dra in, a nd not the

5 Lis t 2 dra in for s izing powe r pla nt.

6 47. In re sponse  to Qwe s t cla ims  tha t it ha s  to use  Lis t 2 dra in (ba se d on the  s ize  of the

7 powe r ca ble ) to  s ize  its  powe r pla nt be ca us e  it doe s  not know the  CLECs ' Lis t 1  dra ins  (a ctua l

8 usa ge ), McLe od a s se rts  the re  a re  good re a sons  for McLe od to s ize  its  powe r ca ble s  la rge r tha n it

9  would e ve r re quire  unde r norma l ope ra ting conditions . (Ex M-3, Morris on Dir a t 29-31) McLe od

10 a rgue s  tha t if Qwe s t re lie d on McLe od's  powe r ca ble  s izing a s  ne e d for e quiva le nt powe r pla nt

l l ca pa city, Qwe s t did so without consulting McLe od, in contra ve ntion of Qwe s t's  te clmica l ma nua ls

12 a nd in contra ve ntion of sound e ngine e ring pra ctice s  which dicta te  tha t powe r dis tribution ca ble s  fa r

13 exceed any expected normal load amperage.

14 48. McLe od s ta te s  tha t Qwe s t ne ve r a s ke d McLe od for its  Lis t l dra in informa tion, nor

15 provide d a ny me a ns  for the  CLEC to provide  this  informa tion during the  colloca tion a pplica tion

16 process . McLeod asse rts  tha t Qwest's  re liance  on the  amperage  of the  power cables  to de te rmine  the

17 powe r pla nt ca pa city the y re quire  is  incorre ct a nd re sults  in too much powe r pla nt be ing e ngine e re d.

18 McLeod a rgues  Qwest should not be  rewarded for fa iling to ga the r the  necessa ry informa tion.

19 49. McLe od a rgue s  tha t Qwe s t's  cla im tha t it ca nnot s ize  DC powe r pla nt to Lis t 1 dra in

20 for CLECs  be ca us e  it doe s  not ha ve  the  Lis t l dra in informa tion for a ll CLEC colloca te d e quipme nt

21 is  incons is tent with the  facts . McLeod s ta te s  tha t Qwest uses  some  of the  same  pieces  of equipment

22 tha t a re  house d in a  typica l McLe od colloca tion for which Qwe s t knows  the  Lis t 1 dra in. But furthe r,

23 the  Lis t l dra in for e quipme nt ca n be  obta ine d from the  ma nufa cture r. McLe od s ta te s  tha t Qwe s t's

24  ma nua ls  re quire  it to  ma ke  "e ve ry e ffort ... to  obta in  the  Lis t 1  dra ins  for s upplie rs ." Whe re  it

25 cannot, the  te chnica l publica tions  expla in tha t a  Lis t l dra in proxy can be  de rived ba sed on the  mown

26 Lis t 2 dra in da ta .

27 McLeod s ta tes  tha t despite  severa l la rge  dis tribution cable  orders  placed by McLeod in

28 Qwe s t ce ntra l office s , Qwe s t virtua lly ne ve r a ugme nte d its  powe r pla nt to a ccommoda te  the  Lis t 2

50.
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4

5

6
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r

8
,

9

10

1 drain. (Ex M-4, Morison Rebuttal at 46-48).

51. McLeod believes that Qwest's claim that it must have the unique capacity available to

meet each CLEC's maximum List 2 demand is false. According to McLeod, central office power

plant capacity is pooled and shared by all telecommunications equipment in the central office, and

thus it is not possible for Qwest to "reserve" or "assign" a given level of power plant capacity for any

individual user(s). McLeod argues that all equipment in the central office has equal access to the

power plant capacity on an "as needed" basis, and as such, the cost of that equipment is best

distributed based upon the relative use of the equipment by each user on an "usage" or "as measured"

basis as opposed to an "as ordered" basis.

52.

11

12

13

14

15

16 53.

17

18

19

Further, McLeod asserts that the method McLeod uses to bill collocators in its own

central offices is irrelevant because McLeod and Qwest are not subject to the same legal requirements

for providing collocators access to DC power. McLeod notes that it is not subject to Section 25l(c)

of the Telecommunications Act of 1996 (the "l996 Act) which requires Qwest to provide

nondiscriminatory access to DC power.7

Discrimination

Finally, McLeod argues that agreements are interpreted in light of the body of law

existing at the time the agreement was executed. Both the Act and Arizona law requires non-

discriminatory collocation, and competitive parity between ILE Cs and CLECs. In the Local

Competition 0rder8, the FCC provided that:

20

21

22

Th e  d u ty to  p ro v id e  u n b u n d le d  n e two rk  e le m e n ts  o n  "te rm s ,  a n d
conditions  tha t a re  jus t, re a s ona ble , a nd nondis crimina tory" me a ns , a t a
min imum, tha t wha te ve r thos e  te rms  a nd  c ond itions  a re ,  the y mus t be
offe re d e qua lly to a ll re que s ting ca rrie rs , a nd whe re  a pplica ble , the y mus t
be  e qua l to  the  te rm s  a nd  c ond itions  unde r wh ic h  the  inc um be n t LE C
provis ions  s uch e le me nts  to its e lf.

1

23
54. McLeod asserts that courts recognize that ICes are not traditional contracts but that an

24
ICA is  a n ins trume nt a ris ing in the  contra ct of ongoing fa cilitie s  compe tition a nd e ns ure  tha t ca nte rs

25

26

27

28

7 McLeod states that it does not bill collocators for DC power the same way that Qwest bills McLeod. McLeod explalms
that it asks collocators for the amount of power they anticipate needing and for which they will be billed. (McLeod Reply
Brief at 37~38)
8 Implementation of the Local Competition Provision in the Telecommunications act of 1996, CC Docket No. 96-98,
FCC 96-325, First Report and Order, ll FCC Rcd 1549911315. (1999)("Local Competition Order")
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3

4

6

7

a re  not trea ted in a  discrimina tory manne r. McLeod a rgues  it mus t be  pre sumed tha t the  ICA and its

Ame ndme nt imple me nt the  Act a nd compa ra ble  s ta te  la ws . Thus , the  Ame ndme nt mus t be

inte rpre ted cons is tent with s ta te  and fede ra l requirements  of nondiscrimina tion. Such inte rpre ta tion

McLeod a rgues , would not be  an impermiss ible  modifica tion as  Qwest a rgues

55. McLe od a rgue s  tha t Qwe s t ignore s  the  princip le  of contra ct in te rpre ta tion  tha t

provis ions  of a  contra ct mus t be  ha rmonize d. McLe od cla ims  the  ICA is  cle a r tha t Qwe s t mus t

provis ion colloca tion power on te rns  no worse  than the  te rms  Qwest provides  power to itse lf:

8

9

10

11

12

56.

P a rt D, S e ction (D)2.1 with re s pe ct to  a ny te chnica l re quire me nts  or
pe rformance  s tanda rds  specified in this  Section, US  WEST sha ll provide
Colloca tion on ra te s , te rns  a nd conditions  tha t a re  jus t, re a sona ble  a nd
non-dis crimina tory.

McLeod be lieves  tha t because  Qwest provis ions  power plant to itse lf based on the  Lis t

1 3

1 4

1 5

1 6

1 7

1 dra in, Qwe s t's  inte rpre ta tion of the  Ame ndme nt a s  pe rmitting it to bill McLe od based on Lis t 2

dra in crea te s  an impermiss ible  incons is tency within the  ICA.

57. McLe od a s s e rts  the  prohibition a ga ins t dis crimina tion in S e ction 251 of the  Act is

unqua lified. In 11218 of the  Loca l Compe tition Orde r, the FCC he ld "by providing inte rconne ction to

a  compe titor in a  ma nne r le s s  e fficie nt tha n a n incumbe nt LEC provide s  its e lf, the  incumbe nt LEC

viola te s  the  duty to be  "jus t" a nd "re a s ona ble " unde r s e ction 25l(a )(2)(D). P a ra gra ph 315 of the

Loe a l Compe tition Orde r provide s :
1 8

19

20

21

22

The duty to provide unbundled network elements on "terms, and
conditions that are just, reasonable, and nondiscriminatory" means, at a
minimum, that whatever those terms and conditions are, they must be
offered equally to all requesting can*iers, and where applicable, they must
be equal to the terms and conditions under which the incumbent LEC
provisions such elements to itself

23

24
58. Thus , McLe od a s se rts  tha t the  re quire me nt to a s sure  re a sona ble  a nd unconditiona l

nondiscrimina tory phys ica l colloca tion, the  Commiss ion's  decis ion inte rpre ting the  Amendment mus t

re fle ct te rms  a nd conditions  for a cce s s  to DC P owe r tha t will a chie ve  compe titive  pa rity be twe e n

Qwest and McLeod.

59.

25

26

27

28
McLe od a rgue s  the  re cord s hows  tha t Qwe s t is  unla wfully dis crimina ting a ga ins t
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1

2

3

4

McLeod by: 1) not making any e ffort to enginee r power plant for CLECs  like  it does  for itse lf, and 2)

by cha rging for powe r pla nt ba se d on a mpe ra ge  "a s  orde re d" while  it impute s  powe r pla nt cos ts  for

itse lf a t no grea te r than the  Lis t l dra in.

Qwe s t ' s  P o s it io n

5 60. Qwest a sse rts  tha t the  Amendment only applies  to the  usage  component of the  power

6 cha rge s , a nd not the  P owe r P la nt ra te  e le me nt. Qwe s t a rgue s  such inte rpre ta tion is  cons is te nt with

7 the  la ngua ge  of the  Ame ndme nt, with informa tion provide d to a ll CLECs , including McLe od, prior to

8 its  execution, and the  evidence  a t the  time  McLeod ente red into the  Amendment shows tha t McLeod

9 did not s e e k a n a me ndme nt to  re duce  the  powe r pla nt cha rge  a nd did  not a nticipa te  tha t the

10 Ame ndme nt would do s o.

l l 61. Furthe rmore , Qwes t s ta te s  the  Commiss ion approved the  inte rconnection agreement

12 and specifica lly approved the  Amendment. The  ra te s  conta ined in Exhibit A to the  pa rtie s ' ICA were

13 approved in Docke t No. T-00000A-00-0194, Phase  II of the  Cost Docke t. Qwest asse rts  tha t once  the

1 4

1 5

1 6

1 7

1 8

1 9

20

21

22

23

24

pa rtie s  mutua lly a s se nte d to the  te rms  of the  ICA, the  contra ct a nd ra te s  ha ve  the  "binding force  of

law" under federa l law and cannot be  changed,

62. Qwest notes  tha t the  McLeod witnesses  who tes tified tha t McLeod had an expecta tion

tha t the  Ame ndme nt would re sult in me a sure d billing for the  powe r pla nt ra te  we re  re ta ine d e xpe rts

who were  not employees  of McLeod and who did not pa rticipa te  in the  negotia tions  for or execution

of the  Amendment. Qwes t s ta te s  tha t the  only McLeod employee  to te s tify a t the  hea ring continued

tha t McLe od's  only is sue  prior to e nte ring into the  Ame ndme nt wa s  a  conce rn tha t rates not go up.

(Tr a t 192-193) Qwest a sse rts  tha t inte rna l McLeod documenta tion e s tablishes  tha t no savings  on

the  Power P lant portion of the  cha rge  were  anticipa ted. Furthe r, Qwes t note s  tha t McLeod admitted

it did not re a ch its  curre nt inte rpre ta tion of the  Ame ndme nt until nine  months  a fte r its  e xe cution in

Ma y 2005. (Tr a t 268)

25 Amendment Language

26 63. Q we s t n o te s  th a t its  in te rp re ta tio n  o f th e  Ame n d me n t is  th e  s imp le s t,  mo s t

27 s tra ightforwa rd inte rpre ta tion, a s  it give s  e ffe ct to the  e ntire  a gre e me nt a nd re quire s  no e xtrins ic

28 evidence . According to Qwes t, the  Amendment mentions  "DC Power Usage  Cha rge" five  times  and
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9

10

the  "us a ge  ra te " a nothe r two time s , with  no  me ntion  of a  "powe r p la nt" cha rge . The  P owe r Us a ge

a nd P owe r P la nt cha rge s  a re  re fle c te d a s  s e pa ra te  cha rge s  in  Exhibit A. Thus , Qwe s t a rgue s  the

Ame ndme nt only a ffe c ts  the  us a ge  cha rge , a nd wa s  not inte nde d to a ffe c t the  wa y the  powe r pla nt

4 cha rge  wa s  to be  a pplie d

64. Qwe s t a rgue s  the  Ame ndme nt's  la ngua ge  re a d in the  conte xt of the  e ntire  a gre e me nt

p la in ly e xc lude s  the  powe r p la n t ra te  from the  ra te s  tha t wou ld  be  a ffe c te d  by the  Ame ndme n t

According to Qwe s t, S e ction 1.2 of the  Ame ndme nt de s cribe s  ge ne ra lly how the  me a s uring proce s s

would  be  imple me nte d. The  firs t s e nte nce  of s e c tion  1 .2  of the  provide s  in  re le va nt pa rt tha t "the

powe r us a ge  ra te  [for orde rs  of 60 a mps  or le s s ] re fle c ts  a  dis count from the  ra te s  for thos e  fe e ds

gre a te r tha n s ixty (60) a mps ." Qwe s t note s  tha t Exhibit A to  the  unde rlying ICA indica te s  a  ra te  of

$3.64 pe r a mp orde re d for powe r us a ge  for orde rs  of 60 a mps  or le s s  a t ite m 8.1.4.1.2, a nd a  ra te  of

$7.27 pe r a mp orde re d for powe r us a ge  for orde rs  of more  tha n s ixty a mps  a t ite m 8.1.4.1.3. Th is

Qwe s t s ta tes , re fle c ts  a  d is count from ra te s  for thos e  fe e ds  gre a te r tha n s ixty a mps . In  contra s t

Qwe s t note s , the  ra te  for powe r pla nt is  the  s a me  for a ll le ve ls  of orde re d a mpe ra ge , a nd doe s  not

re fle ct a  dis count from the  ra te  for "thos e  fe e ds  gre a te r tha n s ixty (60) a mps

65. In a ddition, Qwe s t note s  tha t la te r in  S e ction 1.2, the  Ame ndme nt indica te s  tha t

"Qwes t will reduce  the  monthly usage  ra te  to CLEC's  a ctua l use "based on the measurements taken

The  re fe rence  to "usage  ra te" conta ins  no re fe rence  to a  power plant ra te , and is  a lso in the  s ingula r

which indica tes  only one  charge  or ra te  would be  a ffected. Qwest a rgues  the  pla in meaning of "usage

ra te " ca n only re fe r to the  P owe r Us a ge  Cha rge  a t ite m 8.1.4.1.3. Qwe s t a s se rts  tha t including

21 "power plant" ra tes based on this  reference  simply does not make sense

22 66. Qwe s t note s  furthe r tha t the  re fe re nce  to  "Cha rge " in  the  Ame ndme nt is  in  the

23 s ingula r, a nd if the  pa rtie s  ha d inte nde d more  tha n one  cha rge  to be  impa cte d, the y would ha ve

24 re fe re nce d "Cha rge s". Qwe s t s ta te s  its  inte rpre ta tion give s  prope r e ffe ct to the  phra s ing the  pa rtie s

25 a ctua lly use d, while  McLe od's  inte rpre ta tion ignore s , or give s  no e ffe ct to, the  s ingula r re fe re nce  to

26 "Cha rge " throughout the  Ame ndme nt. McLe od's  inte rpre ta tion, Qwe s t a rgue s , would viola te  a

11

12

13

14

15

16

17

18

19

20

27 ca rdina l principle  of contra ctua l inte rpre ta tion

28 67. In  re s pons e  to  McLe od 's  a rgume nt tha t the  re fe re nce  to  "-48 Volt DC P owe r Us a ge
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4

Qwe s t s ta te s  tha t in re sponding to

7 Qwes t's  discove ry reques ts , McLeod itse lf re fe rs  to the se  items  a s  "headings".

8 68. Fina lly, Qwe s t points  out tha t S e ction 2.2.1 of the  Ame ndme nt indica te s  tha t the

9 "Cha rge " to be  modifie d "[a ]pplie s  on a  pe r a mp ba s is  to a ll orde rs  of gre a te r tha n s ixty (60) a mps ."

10 Qwest s ta te s  tha t the  Power P lant cha rge  in Exhibit A clea rly applie s  to a ll power orde rs , rega rdle ss

l l of whe the r the  orde rs  a re  le ss  than or grea te r than 60 amps . In contra s t, Qwes t note s  the re  a re  two

12 diffe rent Power Usage  charges: one  for orders  less  than 60 amps (item 8.l.4.1.2.1) and one  for orders

13 grea te r than 60 amps (item 8.1.4.l.2.2). Qwest s ta tes  this  language  would be  rendered meaningless  if

14 the  "cha rge " be ing modifie d a pplie d e qua lly re ga rdle ss  of whe the r those  orde rs  we re  gre a te r or le s s

5

6

1 Charge" re fe rs  to the  ra te s  unde r the  heading "Power Usage" in Exhibit A, Qwes t note s  tha t Section

(A) 3.28 of the  ICA specifica lly provides  tha t headings  a re  for convenience  or re fe rence  only and "in

no wa y de fine , modify or re s trict the  me a ning or inte rpre ta tion of the  te rms ". Qwest be lieves  an

e xa mina tion of Exhibit A shows  tha t ite ms  8.1.4 ("P owe r Usa ge ") a nd 8.1.4.1 ("DC P owe r Usa ge ,

pe r a mpe re , pe r month") a re  he a dings . No cha rge  is  a s s ocia te d with e ithe r ite m, the  cha rge s  for

Power P lant and Usage  a re  indented benea th these  hea rings .

15 than 60 amps.

16 CMP and PCAT

17 69. Qwest claims it made it very clear to all CLECs, including McLeod, through the CMP

18 and the Product Catalog ("PCAT") what the Amendment would and would not accomplish. The

19 CMP forum includes discussions and information about Qwest's products or changes to products that

20 Qwest offers. The changes are typically accompanied by a PCAT made available on Qwest's

21 website.

22

23

24

25

26

70. Qwest offe red seve ra l documents  on its  CMP website  rega rding the  power measuring

product a nd a s s ocia te d cha nge s , a nd notifie d 16 McLe od e mploye e s  of the ir a va ila bility. Qwest

offe re d e vide nce  of a n e xcha nge  be twe e n Qwe s t a nd a nothe r CLEC in the  CMP  conce rning how

Qwe s t would me a s ure  powe r. (Ex Q-1, Ea s ton te s timony, Ex WRE-2) Anothe r CLEC pos e d the

following que s tion:

27

28

For the following question, assume the collection is in AZ, we're
ordering 120 Amps, the DC Power measurement is 53, the Power
Plant per amp rate is $10.75, the power usage < 60 amps, per amp
is $3.64 and Power Usage > 60 amps, per Amp is $7.27. Currently
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we  a re  billed 120 Amps a t $10.75 and 120 Amps a t $7.27. Per this
propos a l I inte rpre t tha t we  would be  bille d 120 Amps  a t $7.27
P e r this  propos a l 1 inte rpre t tha t we  would be  bille d 120 Amps
@$10.75 a nd 53 Amps  @3.64(s ic). Like wis e ,  if th e  n e w DC
P owe r Me a s ure me nt wa s  87, we  would be  bille d 120 Amps  a t
$10.75 and 87 Amps a t $7.27. Is  tha t correct?

Qwest responded
The  ra te  tha t will be  a pplie d  to  the  me a s ure d  a mount will be
de pe nde n t on  the  a moun t tha t wa s  o rde re d  no t the  a moun t
measured. In othe r words  you would be  billed 120 Amps a t $10.75
per amp and the  measures of 53 amps and 87 amps would have the
usage  ra te  or (s ic) $7.27 per amp because  the  ordered amount was
grea te r than 60 amp (l20). Qwes t Opening Brie f a t 15

71. Qwe s t cla ims  tha t the  P CAT, which fo llowe d the  CMP  proce s s , de line a te d  a nd

l l de fined the  "Capacity Cha rge" to "recove r[ ] the  cos t of the  capacity of the  power plant ava ilable  for

your use ," and the  "Usage  Cha rge" to "recove r[ ] the  cos t of the  power used." (Ex Q-1, WRE-1, p 1)

Qwes t a sse rts  tha t the  PCAT language  is  subs tantive ly identica l to the  Amendment and specifica lly

separa tes  the  de finitions  of the  -48 DC Volt Power Usage  Charge  from the  de finitions  of the  -48 Volt

Capacity Charge

72. Qwe s t a rgue s  tha t ii a s  McLe od cla ims , it ne ve r sa w the  CMP a nd PCAT docume nts

17 McLe od's  fa ilure  wa s  unre a s ona ble , s uch tha t it ha d re a s on to know of Qwe s t's  inte rpre ta tion a nd

18 Qwe s t ha d re a son to suppose  tha t McLe od wa s  a wa re  of Qwe s t's  e xpre s s ion of inte nt. Re lying on

20 need re solve  the  ques tion of whe the r McLeod had "reason to know the  meaning a ttached by" Qwest

west s ta tes  Eulther tha t evidence  is  clea r tha t McLeod never communica ted the  intent it now cla ims

to Qwest prior to the  Amendment's  execution. (Tr a t 229, 4~15)

Section 201 of the RESTATEMEMT (SECOND) OF CONTRACTS provides
(1) Where the parties have attached the same meaning to a promise of term thereof; it is interpreted in

accordance with that meaning
(2) Where the parties have attached different meanings to a promise or agreement or a term diereofl it is

interpreted in accordance with the meaning attached by one of them if at the time the agreement was made
a. That party did not know of any different meaning attached by the other, and the other knew die

meaning attached by the first party; or
b. That party had no reason to know of any different meaning attached by the other, and the other had

reason to know the meaning attached by the first party
(3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the
result may be a failure of mutual assent
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1 73. Qwe s t furthe r a rgue s  the  e vide nce  s hows  tha t McLe od found powe r cha rge s  a nd

2 unde rs ta nding the  provis ions  of the  ICA we re  importa nt to it. (Tr 192 -- 193) Thus , Qwe s t a rgue s ,

3 with s uch importa nce  give n the  is s ue , McLe od s hould ha ve  give n the  ma tte r s ufficie nt inte re s t to

4 discover Qwest's  intent. Thus , Qwest s ta te s  it cannot be  burdened with McLeod's  unexpressed intent.

5 74. Qwe s t a s s e rts  tha t the  e vide nce  s hows  tha t not only did McLe od ne ve r e xpre s s  a n

6 intent contra ry to Qwes t's  prior to executing the  Amendment, but tha t McLeod's  unde rs tanding of the

7 Ame ndme nt a t the  time  wa s  tha t the  Ame ndme nt would only a ffe ct the  powe r usa ge  cha rge  a nd not

8 the  powe r pla nt cha rge . Qwe s t note s  tha t no McLe od communica tions  re la ting to the  Ame ndme nt

15

16 Qwe s t doe s  not be lie ve  the  cos t s tudy is  re le va nt to de te rmining the  ce ntra l is sue  of

17 this  ca se , which is  the  inte rpre ta tion of the  contra ct. The  colloca tion cos t s tudy wa s  file d in 2000 a nd

18 Qwe s t be lie ve s  it ha s  no conne ction to the  pa rtie s ' dis cuss ions  of the  Ame ndme nt in 2004. Qwe s t

19 note s  tha t McLe od doe s  not cla im tha t it re lie d on the  cos t s tudy, only tha t the  s tudy s upports  its

20 inte rpre ta tion of the  Amendment. In any case , Qwes t a rgues  the  cos t s tudy, in fact, supports  Qwes t's

21 pos ition.

76.

9 prior to its  e xe cution conta ins  a ny re fe re nce  to pote ntia l s a vings  on powe r pla nt cha rge s . Qwe s t

10 s ta te s  such communica tions  show a  spe cific unde rs ta nding tha t the  Ame ndme nt would only a ffe ct

11 powe r usa ge  cha rge s . A spre a dshe e t pre pa re d by McLe od e mploye e s  a t the  time  tra cke d sa vings

12 only for the  P owe r Usa ge  Cha rge  ra te  e le me nt. McLe od a dmits  tha t McLe od "ne ve r ca lcula te d a ny

13 pote ntia l s a vings  on the  powe r pla nt cha rge s " until a n a udit pe rforme d a round Ma y 2005, s e ve ra l

14 months  a fte r the  Ame ndme nt wa s  e xe cute d. (Tr a t 245-246)

Cost S tudy

75.

22 Qwest argues its  cost study requested that the  Power Plant ra tes would be charged on a

23 "per amp ordered" basis , and tha t the  Commission reviewed Qwest's  requested ra tes  in ra te  s tructure

24 in Pha se  II of Docke t No, T-00000A-00-0194 prior to a pprova l of those  ra te s .

25 77. Qwest's  cos t s tudy disclosed tha t the  ra tes  for Power P lant would be based on the  s ize

26 of the  feeds tha t the  CLECs  orde rs . The  comme nt a tta che d to Qwe s t's  cos t s tudy for Powe r Usa ge

27  p rovide s :

28
1.4 Power Usage
Re curring Monthly cha rge
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The re  a re  re cuning  m onthly cha rg e s  for p owe r us a g e . P owe r usage
include s  the  cos t of purcha s ing powe r from the  e le ctric compa ny a nd the
cos t of the  power plant. Power us age  is  broken down into three  ra te s

2 .

3 .

1. A ra te  for the  us e  of the  powe r p la nt tha t is  cha rge d ba s e d on
the  s ize  of the  power feed of (s ic) feeds  tha t the  CLEC orde rs
A fla t m onthly powe r us a ge  ra te  for e a ch type  of powe r fe e d
tha t is  s ma lle r than 100 AMPs : and
A p e r AMP  ra te  fo r p owe r usage tha t is  de live re d on powe r
feeds  tha t a re  la rge r than 60 AMP

11

12

13

78.

The  powe r pla nt cons is ts  of the  ba ckup powe r ge ne ra tor, re ctifie rs , powe r
boa rds , ba tte ry dis tribution fra m e  boa rds  ("BDFB's ); ba tte rie s  a nd the
cable  and s upport s tructure  tha t connects  a ll thes e  components . The  power
plant gene ra te s  and s tores  power for us e  during potentia l outages  converts
s ta nda rd AC p owe r to  the  DC p owe r us e d b y the  te le com m unica tions
e quipm e nt a nd dis tribute s  the  powe r to thos e  a re a s  of the  ce ntra l office
where  the  power is  to be  us ed. The  monthly cha rge  re flects  the  capita l and
ma inte na nce  cos ts  a s s ocia te d with ma inta ining this  s ys te m. The  monthly
cha rge  is  ba s ed on the  s ize  of the  power feed reques ted by the  CLEC. (Ex
Q-2, Million te s tim ony, e x TKM-1 a t p  5 of 8)

Qwe s t a s s e rts  the  powe r pla nt ra te  a nd me thod of cha rging we re  confirme d whe n the

14

15

16

17

18

19

20

21

22

23

24

25

Commiss ion a pprove d Qwe s t's  powe r cos ts  in P ha se  II of the  Cos t Docke t in De cis ion No. 64922

(J une  12, 2002). Qwe s t s ta te s  tha t in orde r to a pprove  the  re que s te d ra te s  a nd ra te  de s ign, the

Commiss ion necessa rily concluded tha t Qwest's  power plant ra te  was  TELRIC-compliant, a s  we ll a s

jus t, reasonable  and non-discrimina tory. Qwest s ta tes  tha t McLeod could have  a rgued in the  Phase  II

Cost Docket tha t charging for the  power plant based on amps ordered was not just and reasonable  and

non-discrimina tory, but tha t McLe od did not so a rgue . (Ex Q-2, Million te s timony a t 6)

79. Qwe s t a rgue s  tha t the  Commis s ion 's  Orde rs  in  Docke t No. T-00000A-00-0194

preclude  both the  contract cla ims  and the  "discrimina tion" cla ims  ra ised by McLeod in its  Compla int.

Be ca us e  the  Commis s ion a pprove d the  powe r pla nt ra te s , a t a s -orde re d le ve ls , in both the  Cos t

Docke t a nd in Qwe s t's  complia nce  filings , Qwe s t a rgue s  tha t McLe od's  Compla int is  a  colla te ra l

a tta ck on a pprove d ra te s . Qwe s t a s se rts  the  cos t s tudy shows  tha t the  powe r pla nt ra te  is  a  la wful

ra te , approved a lte r full disclosure  and is  evidence  of the  parties ' intent regarding costs .

80. Qwest contends  the  cos t s tudy is  clea r tha t the  Power P lant ra te  e lement is  a  capacity

charge , and thus consis tent with charging on a  per-amp ordered basis . Qwest asserts  there  is  no basis

to cla im the  cost s tudy supports  charging the  power plant ra te  e lement on a  usage basis .

81. Qwe s t cla ims  tha t McLe od's  inte rpre ta tion of the  cos t s tudy, a s  a llowing cha rging

26

27

28

8
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2

3

4

5

6

1 power plant on a measured basis, violates TELRIC costing and pricing principles.

Engineering

82. Qwest states it makes the ordered amount of power plant capacity available to

McLeod if McLeod should ever demand it. (Ex Q-3, Ashton Rebuttal at 7) Qwest asserts that it

makes decisions about building power plant capacity based on the need to be able to provide the

ordered amount. Qwest argues that McLeod's attempts to pay for less than the ordered amount of

capacity should be rejected as an "after-the-fact" challenge to the DC Power Plant rate and not an7

8 interpretation of the Amendment itself

9 83. Qwest argues that its interpretation of the Amendment is consistent with Qwest's

10 actual network and with McLeod's own charges for power plant when it allows collocation in its own

l l facilities. Qwest asserts that the evidence shows that McLeod's collocators must report and be billed

12 for "usage" at the level of the desired cable size. (Tr at 226-228)

84. Qwest argues it is reasonable for Qwest to size its power plant based on CLEC power

14 orders. Qwest states it does not know the List l drain of the CLEC equipment, is not familiar with all

15 of the equipment the CLECs use and cannot know how quickly the CLECs will grown or when to

16 anticipate the amount of power they may need.

17 85. Qwest notes that 47 CFR § 51.323(f)(3) requires that '[w]hen planning renovations of

18 existing facilities or constructing or leasing new facilities, an incumbent LEC shall take into account

19 projected demand for collocation of equipment." Qwest argues that when constructing power plant

20 facilities, Qwest is required to take into account the fact that the DC power demands of McLeod and

21 other collocators will not always be at current, measured levels.

22 86. Qwest asserts that charging for power plant "as consumed" as opposed to "as ordered"

23 would allow McLeod to pay for less capacity than is available to McLeod for its use.

24 87. Qwest contends that if McLeod is billed for power plant on the basis of actual

25 measured power usage, that actual measured usage will fall below List l drain. Qwest asserts that

26 List l drain can be approximated by the busy day/busy hour drain on the power plant during normal

27 operations, but unless Qwest is able to take a measurement at the exact time of the List l drain, the

28 number of amps measured will be less than the List l drain. The agreement requires Qwest to

1 3
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1

2

measure  a t leas t twice , and up to four times , pe r yea r, which guarantees  tha t the  measured amounts

will not a lwa ys  be  the  Lis t l dra in. Qwe s t points  out tha t McLe od's  own witne s s  doe s  not e ndors e

us ing actua l measurements  to s ize  DC power plant. (Tr a t 173 - 174)

loca l e xcha nge  ca nte r ma y ne gotia te  a nd e nte r into  a  binding a gre e me nt with  the  re que s ting

24 te le communica tions  ca nte r or ca nte rs  without re ga rd to the  s ta nda rds  se t forth in subse ction (b) a nd

25 (c) of se ction 251 of this  title ." Qwe s t note s  tha t subse ctions  (b) a nd (c) of S e ction 251 conta in the

3

4 Discrimina tion Cha rge

5 88. Qwe s t a rgue s  tha t it is  not viola ting the  la ngua ge  of the  Ame ndme nt a nd is  not

6 dis crimina ting a ga ins t McLe od by a pplying the  P owe r P la nt ra te  on a n a s -orde re d ba s is . Qwest

7 a rgues  tha t McLeod's  discrimina tion cla im fa ils  because : 1) McLeod agreed to pay the  Power P lant

8 cha rge s  on a n a s -orde re d ba s is , 2) the re  is  no e vide nce  to e s ta blis h tha t Qwe s t tre a ts  McLe od

9 diffe re ntly from othe r s imila rly s itua te d CLECs , 3) Qwe s t ma ke s  a va ila ble  to CLECs  the  a mount of

10 powe r pla nt ca pa city the y orde re d a nd cha rge s  in a ccorda nce  with Commiss ion-a pprove d ra te s , 4)

l l McLe od cha rge s  its  colloca tors  for powe r pla nt ca pa city in a ccorda nce  with the  s ize  of the ir powe r

12 cable s  in the  same  way tha t Qwes t's  Power P lant ra te s  a re  s tructured, 5) McLeod has  fa iled to take

13 a dva nta ge  of Qwe s t's  offe r to  re -fUs e  its  e xis ting powe r ca ble s  in  orde r to  lowe r the  "orde re d

14 a mount" of ca pa city, a nd  6) the  Commis s ion  ca nnot a nd s hould  not ma ke  conclus ions  a bout

15 discrimina tory impacts  based on the  experience  of only one  CLEC. (Qwest Reply Brie f a t 22-23)

16 89. Qwest asse rts  tha t McLeod consented to the  applica tion of the  power plant rates on an

17 a s -orde red ba s is  in the  ICA. Qwes t a sse rts  furthe r the re  is  no evidence  tha t McLeod tried to obta in a

18 diffe rent ra te  or ra te  design a t the  time  the  contract was  formed, tha t Qwest fa iled to apply the  ra te  as

19 origina lly agreed or tha t Qwest changed the  way it opera tes  be tween the  execution of the  ICA and the

20 present. Qwest s ta te s  tha t it does  not agree  tha t the  Power P lant ra te  is  discrimina tory, but a ssuming,

21 arguendo, th a t it is ,  Mc Le o d 's  vo lu n ta ry a g re e me n t to  th a t ra te  s tru c tu re ,  ma ke s  it n o n -

22 discrimina tory. Qwe s t looks  to Se ction 252(a )(l) of the  1996 Act which provide s  tha t "a n incumbe nt

23

26 non-discrimina tion s ta nda rds  upon which McLe od re lie s .

27 90. In re sponse  to McLe od's  cla im tha t the  ICA prohibits  dis crimina tion in a ny form a nd

28 re quire s  Qwe s t to  provide  powe r pla nt ca pa city to  McLe od a t pa rity with how it provide s  s uch
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capacity to itse lf; Qwest asse rts  tha t Qwest does  not "charge" itse lf power plant ra tes . It engineers  for

its  own ne e ds  a t Lis t 1 dra in. Qwe s t e ngine e rs  for CLEC powe r pla nt ne e ds  a t a  supe rior le ve l, not

mere ly a t pa rity, and the se  te rms  and conditions  a re  not le ss  favorable  for the  CLECs, and provides

4 the  CLECs with the  power plant capacity they orde r and expect.

Qwest asserts  that because  it owns the centra l office  in which CLECs  a re  colloca te d it

Neverthe less ,

1

2

3

5 91.

6 is  difficult to  dra w compa ris ons  with  how Qwe s t provis ions  colloca tion to  its e lf

7 Qwe s t cla ims  the  provis ion of powe r pla nt ca pa city to its e lf is  not pre fe re ntia l vis -a -vis  its  provis ion

8 of ca pa city to CLECs . Qwe s t a rgue s  tha t the  la w doe s  not re quire  tha t Qwe s t tre a t McLe od in a

9 ma nne r tha t is  ide ntica l to how it tre a ts  its e lf If a nything, Qwe s t a s se rts  it ma ke s  a va ila ble  to CLECs

10 a  highe r le ve l of confide nce  a nd se curity tha t the  re que s te d powe r pla nt ca pa city will be  a va ila ble ,

l l which it a rgue s  doe s  not cons titute  gra nting a  pre fe re nce  to itse lf Qwe s t cla ims  it provide d McLe od

12 full dis closure  of how the  ne w powe r pla nt ra te s  would be  a pplie d a nd re ce ive d McLe od's  conse nt.

13 Qwest a sse rts  tha t requiring CLECs to pay for the  power plant capacity made  ava ilable  to them does

14 not disadvantage  them, especia lly s ince  Qwest offe rs  a  way to reduce  the  ordered amount.

15 92. Qwe s t a rgue s  tha t its  colloca tion powe r provis ioning is  non-dis crimina tory be ca us e

16 the  CLECs  a re  ge tting wha t the y pa y for, a nd pa ying for wha t the y ge t. Qwe s t ma ke s  a va ila ble  to

17 CLECs  the  a mount of powe r pla nt ca pa city tha t the y orde r, a nd Qwe s t the n cha rge s  for the  powe r

18 pla nt in a ccorda nce  with Commis s ion-a pprove d ra te s . Qwe s t a s s e rts  tha t both it a nd CLECs  incur

19 powe r pla nt cos ts  re la tive  to the  a mount of powe r pla nt ca pa city ma de  a va ila ble  to the m. In the  re a l

20 world, Qwes t incurs  cos ts  for the  spa re  capacity of the  plant, and cos ts  for the  centra l office  to house

21 the  plant, and cos ts  a ssocia ted with planning for future  power needs , which a ll bene fit the  CLECs in

22 s ome  non-qua ntifia ble  wa y. Thus , Qwe s t cla ims  the re  is  s imply ins ufficie nt ba s is  to  find tha t

23 Qwes t's  pricing s tructure  for power plant is  discrimina tory.

24 93. Qwe s t a s se rts  tha t a lthough McLe od sa ys  it bills  on a  "usa ge " ba s is , the  e vide nce  in

25 this  proce e ding shows  tha t "usa ge " is  re a lly "s ize  of the  ca ble  fe e d." (Tr a t 225-228) Qwe s t points  to

26 Exhibit Q14 to  s how tha t in  orde r to  obta in  a  powe r fe e d or ca ble  of a  ce rta in  s ize , McLe od 's

27 colloca tors  mus t re port us a ge  a t X a mps  in order to obta in a ca ble  s ize  of X a mps . Thus , Qwest

28 be lie ve s  tha t McLe od's  cla im tha t it offe rs  usa ge -ba se d powe r pricing is  illusory.

r
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1

2

3

4

94. Qwest a rgues  tha t the  Commission should not make  decis ions  about a  pricing scheme

outs ide  of a  cos t docke t with broa d pa rticipa tion. McLe od's  powe r orde ring pra ctice s  ma y or ma y

not be  re fle ctive  of wha t othe r CLECs  do, a nd Qwe s t s ta te s  McLe od ma y be  ove r-s izing its  ca ble s ,

and may not be  re flective  of the  la rge r CLEC community.

5

6 95. We  find tha t the  e vide nce  s upports  Qwe s t's  inte rpre ta tion of the  me a ning of the

7 Ame ndme nt, i.e . tha t the  Ame ndme nt only cha nge d the  me thod of billing for powe r us a ge  gre a te r

8 tha t 60 a mps , a nd did not cha nge  the  me thod of billing for powe r pla nt ca pa city. This  inte rpre ta tion

9 is  supported by the  language  of the  Amendment its e lf, a s  further supported by extrins ic evidence .

96. We  fin d  fu rth e r th a t  Mc Le o d  h a s  n o t  d e m o n s tra te d  th a t  th e  Am e n d m e n t is

Discussion and Resolution

10

11 discrimina tory a ga ins t McLe od.

12 97. S e ction  1 .2  of the  Ame ndme nt a ppe a rs  to  a ddre s s  only the  powe r us a ge  ra te .

13 Howe ve r, a mbiguity is  introduce d into the  Ame ndme nt from the  la ngua ge  a nd inte rre la tions hip of

14 s e ve ra l provis ions  in s e ction 2 of the  Ame ndme nt. S e ction 2.1 provide s  in pa rt: "The  DC P owe r

15 Usage  Cha rge  is  for the  capacity of the  power plant ava ilable  for CLECs use ." Section 2.2 provides :

16 "The  -48 Volt DC Powe r Usa ge  Cha rge  is  spe cifie d in Exhibit A of the  Agre e me nt a nd a pplie s  to the

17 qua ntity of -48 Volt Ca pa city spe cifie d by the  CLEC in its  orde r." S e ction 2.2.1 provide s  in re le va nt

1 8  p a rt: "Qwe s t will in itia lly a pp ly the  -48  Volt DC P owe r Us a ge  Cha rge  from Exhib it A of the

19 Agreement to the  quantity of power orde red by CLEC. Qwes t will de te rmine  the  actua l usage  a t the

2 0  p o we r board as  described in Section 1.2."

21 98. The  only time  the  te rm "-48 Volt DC P owe r Us a ge " a ppe a rs  in  Exhibit A is  a s  a

22 he a ding, de s igna te d a s  line  ite m 8.1.4.1. The re  is  no ra te  e le me nt a s socia te d with ite m 8.1,4.1, it is

23 clearly a  heading, under which there  appear two dis tinct charges: "Power P lant" and "Power Usage ."

99. Qwest's  inte rpre ta tion, tha t the  Amendment only a ffects  the  Power Usage  component

25 for ca ble s  gre a te r tha n 60 a mps , is  cons is te nt with the  la ngua ge  of the  Ame ndme nt. Howe ve r,

26 because  Section 2.2.1 appea rs  to re fe rence  "a s  measured billing" to the  entire  scope  of "-48 Volt DC

27 Power Usage" which encompasses  both the  Power P lant and Power Usage  ra te  e lements , we  cannot

28 find tha t the  Amendment is  without ambiguity, or tha t McLeod is  wrong in its  inte rpre ta tion sole ly by

24
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l looking a t the  language  of the  Amendment.

2 100. Extrins ic evidence  supports  Qwest's  inte rpre ta tion.

3 101. P rior to e nte ring into the  Ame ndme nt, Qwe s t bille d McLe od for DC P owe r ba se d on

4 two sepa ra te  cha rges , one  for capacity and one  for usage . Each were  billed on an "as  orde red" bas is .

5 McLeod was , or should have  been aware , the re  we re  two sepa ra te  cha rges . When it was  ana lyzing

6 the  Ame ndme nt, a nd conce rne d a bout the  e ffe ct it would ha ve  on its  powe r cos ts , McLe od focuse d

7 sole ly on the  Power Usage  portion of the  charges. McLe od did not obi e t to Qwe s t's  billing me thod

8 until seve ra l months  a fte r the  Amendment was  executed. There  is  no evidence  tha t McLeod had any

9 be lie f tha t the  P owe r P la nt portion of the  cha rge s  would cha nge  unde r the  Ame ndme nt, but the re  is

10 e vide nce  tha t McLe od unde rs tood the re  would be  a  cha nge  in the  P owe r Usa ge  cha rge  for orde rs

l l gre a te r tha n 60 a mps . In a na lyzing the  a ffe ct of the  Ame ndme nt, McLe od pe rs onne l pre pa re d a

12 spreadsheet that focused solely on the Power Usage Charge.

13 102. None  of the  McLe od witne s se s  re vie we d the  Ame ndme nt prior to its  e xe cution. S e e

14 Tr. Vol. I, pp. 34, 35 (S ta rke y), pp. 103, 104 (Moris on), Tr. Vol. II, p. 268 (S pocoge e ). According to

15 Ms . S pocoge e , the  firs t time  a ny McLe od e mploye e s  did a  cos t a na lys is  of the  Ame ndme nt wa s

16 months  a fte r the  pa rtie s  e xe cute d the  Ame ndme nt. Tr. Vol. II, p. 268 (S pocoge e ). Nor we re  the re

17 any negotia tions  be tween Qwes t and McLeod rega rding the  amendment. Tr. Vol. I, p. 35 (S ta rkey).

18 103. The  evidence  surrounding Qwest's  CMP and PCAT indica te  tha t Qwest had an intent

19 tha t only the  applica tion of the  Power Usage  ra te  e lement would change . Othe r than a  minor conflict

20 concerning whe the r an amendment would be  required to e ffect the  changes  a s  discussed in the  CMP,

21 the re  is  no evidence  tha t Qwest had an intent prior to the  execution of the  Amendment othe r than its

22 curre nt inte rpre ta tion of the  Ame ndme nt. The  a rgume nt of whe the r a n Ame ndme nt would be

23 re quire d is  not de te rmina tive  of the  ultima te  dis pos ition of the  inte nt of how cha rge s  would be

24  a pp lie d .

25 104. The  colloca tion cos t s tudy tha t wa s  s ubmitte d in  P ha s e  II of the  Cos t Docke t is

2 6  co n s is te n t with  Q we s t's  in te rp re ta tio n  o f h o w McLe o d  h a s  b e e n  b ille d  u n d e r th e  ICA a n d

27 Amendment. The  ra te s  we re  deve loped on an "a s -orde red" ba s is . Howeve r, the  2001 cos t s tudy has

28 little  bearing on what Qwest and McLeod intended when they ente red into the  Amendment.
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105. McLeod's  evidence  concerning enginee ring practices  is  not pe rs uas ive  concerning the

2 de te rmina tion of the  pa rtie s ' inte nt in e nte ring into the  Ame ndme nt. S uch e vide nce  a ppe a rs  more

3 re levant to developing the  ra te  in a  cos t docket

106. The  record in this  proceeding does  not s upport a  finding tha t Qwes t's  inte rpre ta tion of

5 the  Ame ndme nt dis crimina te s  a ga ins t McLe od. S e ction 252 of the  Act provide s  tha t ca rrie rs  ca n

6 ne gotia te  a nd e nte r into le As  without re ga rd to the  non-dis crimina tion provide s  of the  Act. McLe od

7 volunta rily pa id the  capacity charge  on an "as -ordered" bas is  for s evera l years

107. McLe od's  e vide nce  tha t Qwe s t cha rge s  CLECs  for colloca tion powe r diffe re ntly from

9 how Qwes t imputes  the  cos ts  of s uch power to its e lf is  not s ufficient to s upport a  finding tha t Qwes t's

10 DC powe r cha rge s  a re  imprope rly dis crimina tory. An ILEC ma y cha rge  d iffe re n t ra te s  tha n  it

l l imputes  to itse lf as  long as  such ra tes  are  reasonable . Qwes t provided evidence  tha t dis tinguis hes  its

12 s itua tion from tha t of a  colloca ting CLEC a nd tha t would s upport a nd jus tify its  billing pra ctice s . We

13 find tha t McLeod has  not demons tra ted on this  record tha t Qwes t is  improperly dis crimina ting aga ins t

14 it in the  impos ition of the  DC Power cha rges

15 CO NCLUS IO NS  O F LAW

Qwe s t is  a  public  s e rvice  corpora tion purs ua nt to Artic le  XV of the  Arizona

17 Constitution and Arizona Revised Statutes, Title 40 generally

18 Qwest is  an incumbent local exchange canter, as  defined in the Telecommunications

19 Act of 1996 and is  certificated to provide telecommunication services  in the s tate of Arizona

20 McLe od is  a  compe titive  loca l e xcha nge  ca rrie r, a s  de fine d in the  Act, a nd is

21 certificated to do business in the state of Arizona

16

22

23 agency responsible for

24 telecommunications  camlets

Pursuant to sections  251 and 252 of the  1996 Act, the  Commiss ion is  des ignated as  the

a rbitra ting a nd a pproving inte rconne ction agreements be twe e n

25 5 The  Commis s ion has  juris diction ove r the  pa rtie s  and the  s ubject ma tte r of the

27 Pursuant to the law of contract interpretation, the intent of the parties  in entering into a

28 contract is  de termined by the  four corners  of the  contract its e lf; unles s  the  contract language is
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1 ambiguous, in which case the Commission may review extrinsic evidence to determine the intent of

2 the parties with respect to the contract.

3 7. The language of the Amendment and Exhibit A to the ICA are ambiguous on their

4 face as to the intent of the parties concerning the method of billing for the DC Power Charges.

5 8. McLeod has not demonstrated that when the Amendment was executed, that the

6 parties intended that Qwest was to bill all DC power charges on an "as used" basis.

7 9. McLeod has not demonstrated on the record in this proceeding that Qwest's DC Power

8 rate impermissibly discriminates against McLeod.

9 10. Qwest is entitled to payment of all funds withheld by McLeod in connection with the

10 disputed collocation DC power charges.

l l

12

ORDER

IT IS  THEREFORE ORDERED tha t McLe odUS A Te le communica tions  S e rvice s ,  Inc . 's

13 cla im for overcharges  of colloca tion DC power charges  as  s e t forth in its  compla int is  denied.

14 .  1

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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IN W ITNE S S  W HE R E O F ,  1 ,  DE AN s .  MILLE R ,  In te rim
Exe cutive  Dire ctor of the  Arizona  Corpora tion Commis s ion,
ha ve  he re unto se t my ha nd a nd ca use d the  officia l s e a l of the
Commiss ion to be  a ffixed a t the  Capitol, in the  City of Phoenix,
this . o f A v  u  i - , 007.

DE AN' R / Z
INTERIM EXECUTIVE DIRECTOR

I

DIS S ENT

DIS S ENT

6 9 8 7 227 DECIS ION NO.

DOCKET NO. T-03267A-06-0105 e t a l

2

3

4

IT IS  FURTHER ORDERED tha t McLe odUS A Te le communica tions  S e rvice s , Inc. sha ll pa y

to Qwe s t Corpora tion the  a mounts  withhe ld in conne ction with the  dispute d colloca tion DC powe r

charges

IT IS  FURTHER ORDERED tha t this  De cis ion sha ll be come  e ffe ctive  imme dia te ly

BY ORDER OF THE ARIZONA CORP ORATION COMMIS S ION

6

7 74, W
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