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The  Court should deny the  Arizona  Corpora tion Commiss ion Securitie s  Divis ion's

("ACC") Motion for Ruling tha t Re sponde nts ' "Ore  Rights  & Mining Agre e me nt"

Inves tments  Are  Unregis te red Securitie s  (the  "Motion")l because :

The ACC's Motion is imprope r insofa r as AGRA-
Te chnologie s , Inc. ("AGRA"), P ie rson a nd Ba ke r (colle ctive ly
"Re s ponde n ts ") ha ve  no t ha d  a n  opportun ity to  conduc t
discovery or exchange  evidence  with the  ACC, and

Ge nuine  is s ue s  of ma te ria l fa ct e xis t a s  to whe the r the  Ore
Righ ts  & Min ing  Agre e me nts  ("Min ing  Agre e me nts ") a re
"securities" as  tha t te rm is  defined under Arizona  law.

Accordingly, summary judgment is  improper, and the  ACC's  Motion should be

denied. This  Response  is  supported by the  a ttached Memorandum of Points  and

Authorities , the  accompanying Controverting Sta tement of Facts  ("CSOF"), and the  entire

record here in.

ME MO R ANDUM O F  P O INTS  AND AUTHG R ITIE S

1. INTRODUCTION
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AGRA is  a  minerals  resource  company, which researches and develops new ways

to recover precious  meta ls  from the  minera l re sources  it owns  or controls . [CSOF 'll l].

From 2003 until 2006, AGRA sold to va rious  buyers  la rge  volcanic cinders  of ore  body

and the  right to extract precious  meta ls  from those  cinders . [CSOF 112]. Buyers  could

extract the  precious  meta ls  from the ir cinders  us ing the ir own desired means and se ll them

on the  open marke t for a  s ignificant profit. Id. In connection with the  sa le , AGRA

offered to process  the  buyers ' cinders  in exchange  for a  small fee . [CSOF 113]. The  buyer

had the  option to extract and process  the  meta ls  by its  own means  or to hire  AGRA to do

the  same. Id. Because  the  buyers  were  free  to extract and process  the  meta ls  by the ir own

means , the ir ability to profit from the  sa le  did not depend upon the  e fforts  of AGRA. Id.

The  te rms of each sa le  were  included in an Ore  Rights  & Mining Agreement, which the

1 Although the ACC labels its Motion a "Motion for Ruling," it is a motion for summary judgment filed pursuant to
Ariz. R. Civ, P. 56(a). Accordingly, Respondents submit their opposition to the ACC's Motion pursuant to Rule
56(c).
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pa rtie s  e xe cute d. [CS OF 1] 5].

II. LEGAL ARGUMENT

The Summary Judgment StandardA.

Summary judgment should only be granted when no genuine issue of material fact

exists. Ogre School v. Reeves, 166 Ariz. 301, 305, 802 P.2d 1000, 1004 (1990). When

determining whether any genuine issue of material fact exists, all facts must be examined

in the light most favorable to the non-moving party. Huffv. Begins Moving & Storage

Co., 145 Ariz, 496, 497, 702 P.2d 1341, 1342 (Ct. App. 1985). Moreover, the moving

party always bears the burden of proving the absence of a material factual dispute, and the

non-moving party is only required to show a dispute as to material facts relevant to the

legal issues which the moving party claims to be dispositive of the cause of action.

Rhoads v. Harvey Publications, Inc., 131 Ariz. 267, 269, 640 P.2d 198, 200 (Ct. App.

1981). Here, there is a material fact issue as to whether the Mining Agreements were

contracts for the sale of securities. Accordingly, summary judgment is improper, and the

ACC's Motion should be denied.
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B. The ACC's Motion is Premature

On September 19, 2007, the parties will exchange exhibits and witnesses in

anticipation of their evidentiary hearing set for October 15, 2007. with the exception of

this Motion and the accompanying Statement of Facts, that exchange will be Respondents'

first glimpse of the evidence that the ACC has compiled against them. The investigative

process does not permit Respondents the right or ability to conduct discovery. For the

duration of this lawsuit, the ACC has been compiling evidence against Respondents while

refusing to disclose any of that evidence to them. The ACC's strong-arm tactics have

made it impossible for Respondents to build a defense to the myriad of allegations raised.

As such, it would be patently unfair to allow the ACC to prosecute this Motion now,

before a full evidentiary hearing, when to date the ACC has refused to disclose any

evidence to Respondents and Respondents are precluded from conducting their own

discovery to build a defense.
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By way of example , the  ACC has subpoenaed presumably hundreds (perhaps

more) of documents  from Paille , Campbell and Hodges , but has  re fused to disclose  any of

those documents to Respondents The ACC deposed Paille , Campbell and Hodges, but

refused to a llow Respondents  to be  present or to even review the  transcripts . In fact, the

ACC even refused to a llow the  deponents  themselves  to review, make corrections , or

ce rtify the  transcripts  of the ir own te s timony. The  ACC cite s  bits  and pieces  of te s timony

in its  Motion without disclos ing the  context of the  te s timony. As  such, Respondents  have

no way of knowing whe the r the  ACC is  mischa racte rizing the  te s timony it offe rs  in

support of its  Motion aga ins t them. The  ACC's  Specia l Inves tiga tor Gary Clapper has

done  an extens ive  inves tiga tion and has  summarized many of his  findings  in an a ffidavit,

which is  a ttached to the  ACC's  Motion. Ye t, the  ACC has  re fused to provide  any

information about Clapper's  inves tiga tion, thus  preventing Respondents  from identifying

what evidence Clapper's  opinions are  based upon.

Now the  ACC is  asldng the  Judge to "decrease  the  issues for the  October 15, 2007

hearing" by deciding the  critica l is sue  of whe ther the  Mining Agreements  cons tituted

unlawful securities  contracts  before  Respondents  have a  chance to examine the  ACC's

evidence , and a re  precluded from conducting discovery of the ir own. To decide  tha t issue

now would defea t the  purpose  of the  October evidentia ry hearing, which is  to hear the

merits  of this  case  after both s ides  have been provided a t least a  limited disclosure .

Consis tent with reasonable  notions  of fa irness , the  Judge  should deny the  ACC's  Motion

and permit a  full evidentia ry hearing of a ll issues .

C . AGRA's  Mining  Agreements  Are  No t Securitie s

Even if the  Judge  finds  tha t the  ACC's  Motion is  ripe  to be  decided (despite  the

lack of discovery and disclosure  tha t has  hindered Respondents ' ability to defend

themselves) the  ACC's  Motion should be  denied because  the  Mining Agreements  are  not

securities .

2 The ACC refuses to even copy Respondents on the subpoenas that it issues in this matter. As such, the ACC may
have subpoenaed documents from other sources without Respondents' knowledge.
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1. The buyers ' profits  a re  not based sole ly on the  efforts  of others.

The Mining Agreements  are  not contracts  for the  sa le  of securities  because  the

buyers ' profits  a re  not based sole ly on the  e fforts  of others . Under the  Howey tes t, an

"inves tment contract" for the  sa le  of securities  exis ts  if: (1) the re  is  an inves tment of

money, (2) in a  common enterprise , and (3) the  profits  a re  based sole ly on the  e fforts  of

others . S.E.C. v. Howey, 328 U.S. 293, 300-01 (1946).

In Howey, the  buyers  ("inves tors") purchased small tracts  of land loca ted in a  citrus

acreage. The buyers  then hired a  company under the  same common control and

management as  the  se ller to plant, grow, mainta in, harvest and market citrus  crops on the

land from which they expected to ea rn a  profit. Id. a t 295-96. The  buye rs  had no right of

entry onto the  land tha t they purchased, and no right to the  specific fruit. Id. The  court

found that these  investors ' profits  were  based sole ly on the  efforts  of others , and thus  the ir

transactions had been sales of securities.

In sharp contras t to Howey, the  buyers  in this  matter purchased large  volcanic

cinde rs  from AGRA, which the y own outright, without re s trictions . [CSOF 'W 2-5]. The y

are  free  to do as  they please  with the  cinders . Because  of the  potentia l for s ignificant

profit, most buyers  wish to process  the ir cinders  and extract precious  meta ls  therefrom.

The buyers , however, a re  not obliga ted to do so. Buyers  who decide  to process  the ir

cinders  are  free  to process the  cinders  themselves, hire  a  third-party company to process

the ir cinde rs , or hire  AGRA to process  the ir cinde rs . Id. AGRA specifica lly conveyed

this  fact to buyers  in AGR.A's  informationa l summaries  regarding the  Pla tinum Recovery

Project, which s ta ted: "Afte r purchas ing the  rights  to the  mate ria l conta ining the

[pla tinum] the  PRINCIPAL may remove and process  the  ore  by means  other than those

used by Agra  Technologies , Inc." [CSOF 'll 3].

Moreove r, unlike  the Howey case  where  the  "investors" re lied on a  company under

the  same common control and management as  the  se ller company to market and se ll their

crop, the  buyers  here  are  not re lying on AGRA to market and se ll the  precious  meta ls

once  extracted. Rather, the  buyers  may se ll the  precious  meta ls  on the  open market, or, if
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the  buyer re ta ins  AGRA to extract and process  the  meta ls , the  buyer may se ll them back

to AGR.A. [CSOF 114]. It follows  tha t any profits  rea lized by the  buyers  in this  ma tte r

would not be  sole ly from the  e fforts  of othe rs . As  such, the  Mining Agreements  a re  not

contracts  for the  sa le  of securities  and the  ACC's  Motion should be  denied.

2. AGR.A did not se ll commodities.

The  Mining Agreements  a re  not "commodity inves tment contracts" under Ariz.

"Commoditie s" include  "any meta l or minera l including a  precious meta l."

l80l(3). As  the  ACC a dmits  in its  Motion, AGRA s old volcanic hinde rs  to its  buye rs .

Motion, p. 4:18-22. AGRA did not se ll any precious  me ta ls . Ra the r, the  buye rs  who

purchased the  cinders  did so with the  hope  tha t the ir cinders  would yie ld marketable

quantities  of precious  meta ls  a fte r process ing and extraction. AGRA, however, never

guaranteed its  buyers  tha t the ir volcanic cinders  would conta in any precious  meta ls .

AGRA could not make  such a  representa tion with 100-percent ce rta inty. Accordingly, the

buyers  who purchased volcanic cinders  did so only with the  hope  tha t the ir cinders  would

conta in precious  meta l, and assumed the  risk tha t they would end up empty-handed. It

follows  tha t, because  AGRA did not se ll commodities , the  Mining Agreements  a re  not

commodity inves tment contracts  under Arizona  law.
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D. Fact Issues Exist, which Prevent Summary Judgment

In support of its  Motion, the  ACC re lie s  la rge ly on upon unexecuted Mining

Agreements as evidence that Respondents a llegedly offered and sold unregistered

securities  in Arizona . See  ACC's  SOF 11 l, citing to Tab 1, ACC015304-ACC015338.

Because these documents (which have not been properly authenticated) were never

executed, there  is  no evidence that they were ever provided to, or even seen by, any

alleged investors . This  creates  a  s ignificant fact issue  as  to whether Respondents  sold any

a lleged "securitie s" in Arizona .

The  ACC a lso re lies  heavily upon tes timony by Pa ille , Campbell and Hodges , in

which they invoke  the ir Fifth Amendment rights  in response  to pointed ques tions  by ACC
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inves tiga tors , to e s tablish ce rta in facts . For example , the  ACC cite s  the  following

tes timony in support of its  pos ition tha t the  Mining Agreements  were  "securities" because

the buyers  were  passive  investors  whose profits  depended sole ly on the  efforts  of others  :

Q: BY MR .  DAILE Y: W o u ld  yo u  a g re e  th a t th e  o re
con tra c ts  a re  pa s s ive  inve s tme n ts  a s  to  the  o re  con tra c t
purchasers?

(Whereupon, the  witness  conferred with his  counse l.)

THE WITNES S :A: Take  the  Fifth.
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Q: BY MR. DAILEY: Is n 't it true , Mr. P a ille , tha t a ll ore
contract inves tors  expected Agra  to use  its  s ldll and expertise  to
e xtra ct the  pre cious  me ta ls  from cinde rs  s o tha t the y could
make  a  profit?

(Whereupon, the  witness  conferred with his  counse l.)

A: THE WITNES S : Take  the  Fifth.

ACC's  Sta tement of Facts , Tab 10, p. 112: 13-25.

The ACC asks the  Judge to draw a  negative  inference from these  parties '

invoca tions  of the ir Fifth Amendment rights . See  Sta tement of Facts , p. 4, fn. 2.

However, the  nega tive  infe rence  drawn from a  non-movant's  invoca tion of his  Fifth

Amendment rights  is  fundamenta lly incompa tible  with the  notion of summary judgment,

where  a ll reasonable  inferences  must be  drawn in favor of the  non-moving party.

Multiple  courts  have  recognized Respondents ' position on this  issue . Mu lero -Rodriguez v.

P orte , Inc., 98 F.3d 670, 678 (le t Cir. 1996) (invoca tion of the  Fifth Amendment does  not

a lte r the  requirement tha t a ll inferences  must be  drawn in favor of the  non-movant a t

summary judgment), United Sta tes  v. Rylander, 460 U.S . 752 (1983) (invoca tion of Fifth

Amendment does  not a lte r evidentia ry burdens), Avirga n v. Hull, 932 F.2d 1572, 1580

(nth Cir. 1991) ("[t]he  nega tive  infe rence , if any, to be  drawn from the  a sse rtion of the

fifth amendment does not substitute  for evidence  needed to meet the  burden of

production.")

In LaSalle  Bank Lake  View v. Seguban, 54 F.3d 387, 389-94 (7th Cir. 1995), the

Court of Appea ls  he ld tha t the  non-movant's  invoca tion of the  Fifth Amendment right
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does  not free  the  summary judgment movant from showing tha t the  evidence  in record

mandates  judgment as  a  matte r of law. Here , the  ACC re lies  too heavily on the  non-

movant's  invoca tion of the ir Fifth Amendment right, and has  fa iled to prove  tha t the  actua l

evidence  in the  record manda tes  judgment as  a  matte r of law. Accordingly, the  ACC's

Motion should be  denied.

III. CONCLUSION

For the  reasons s ta ted above, the  Court should deny the  ACC's  Motion.

august, 2007.
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