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Respondents  AGRA-Technologies , Inc. ("AGRA"), Pie rson and Baker

(collective ly "Respondents") hereby submit this  Opposition and Separa te  Controverting

Sta tement of Facts  in Oppos ition to the  Securitie s  Divis ion's  ("ACC") Motion for Ruling

tha t Respondents ' "Ore  Rights  & Mining Agreement" Inves tments  Are  Unregis te red

Securitie s  (the  "Motion") pursuant to Ariz. R. Civ. P . 56(c)(2). This  Oppos ition and

Separa te  Controverting Sta tement of Facts  se ts  forth additional facts  meriting denia l of the

Motion.l Additiona l facts  may be  discovered as  this  matte r progresses  and this  s ta tement

of facts  should not be  construed as  a  complete  and final s ta tement of the  facts  supporting

the  cla ims or defenses  of Respondents  in this  litiga tion.

ME MO R ANDUM O F  P O INTS  AND AUTHO R ITIE S

All evidence  submitted in support of a  motion for summary judgment mus t be

admiss ible  under the  Arizona  Rules  of Evidence . See  Ariz. R. Civ. P . 56(e ) (supporting

and opposing affidavits  shall be  made on personal knowledge, and shall se t forth such

facts  a s  would be  admiss ible  in evidence). Accordingly, inadmiss ible  te s timony in

affidavits  purporting to support or oppose  summary judgment motions  must be  s truck.

See  id., Jabczenski v. Southern Pay. Men 'IHosp., l19 Ariz. 15, 18-19, 579 P .2d 53, 56-

57 (Ct. App. 1978) (hearsay inadmiss ible  in support of motion for summary judgment) .

Simila rly, a ll documentary evidence  submitted under Rule  56, which is  hearsay,

inauthentic, without founda tion, or irre levant, should be  s truck from the  record and not
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considered. See e.g., Birch/ie ld v. Thie rcof, 5 Ariz. App. 484, 487, 428 P.2d 148, 151

(1967) (unauthentica ted facs imile  copies  were  inadmiss ible  and insufficient to support

motion for summa ry judgme nt).

As  expla ined in de ta il be low, much of the  evidence  cited by the  ACC in support of

its  Motion is  inadmiss ible  under the  Rules  of Evidence . As  such, the  Judge  should not

cons ider this  evidence  when ruling on the  ACC's  Motion.

1 This Controverting S ta tement of Facts is made for the  purpose  of responding to the  ACC's Motion only.
Any alleged fa ilure  to controvert any "fact" asserted by the  ACC should not be  deemed an admission as to
any other aspect of this litiga tion.
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OPPOSITION TO THE ACC'S STATEMENT OF FACTS

Statement of Fact No. 1:
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From a t leas t July 2003 to September 2006,

Respondents  Agra-Technologies , Inc., William Jay Pie rson, Richard Allan Campbell,

Je rry J . Hedges  and Lawrence  Kevin Pa ille  (collective ly, "Respondents") offe red and sold

unre gis te re d "Ore  Rights  & Mining Agre e me nt" ("Unit Contra ct") inve s tme nts  within a nd

from Arizona . (See,Pa ille  produced Unit Contract Documents , Tab 1, ACCOl5304-

ACCOl5338, Pa ille  Prepared & Signed Sta tement Regarding Unit Contract Documents ,

Tab 2, ACCOl5303, Small Sample  of Hodges  produced Unit Contract documents , Tab 3,

ACC075084-ACC075087, Campbe ll produced Unit Contract Documents , Tab 4,

ACC006988-ACC007023, Agra , Pie rson and Baker produced Unit Contract Documents ,

Tab 5, ACCOl 1353-ACC011389, Small Sample  of Executed Unit Contract Documents

Provided by Agra , P ie rson & Baker, Tab 6, ACC009732-ACC009735, ACCOl0550-

ACCOl0552, ACC044674-ACC044675 & ACCOl0802-010804, Affida vit of Ga ry

Clappe r, Tab 7, W1-10, Hodges  EUO Transcript, Tab ll, p. 98:7-l l, Tab 15.)

1 : Sta tement of Fact No. l is  a  lega l

conclus ion, which is  not supported by the  evidence , it is  incorrect, a rgumenta tive ,

specula tive , an unqualified s ta tement of opinion, irre levant and should be  excluded. See

Ariz. R. Evid. 402-403, 601-602. The  sole  is sue  to be  de te rmined in this  Motion is

whe the r the  "Ore  Rights  & Mining Agreements" ("Mining Agreements") cons tituted

"inves tment contract" or "securitie s" under Arizona  law. None  of the  documents  cited in

this  paragraph support the  ACC's  legal conclusion that Respondents  offered and sold

securities .

The  documents  in Sta tement of Fact No. l have  not been properly authentica ted.

Moreover, none  of the  documents  in Tabs  1-5 were  executed. Thus, there  is  no evidence

tha t they were  actua lly provided to any a lleged "inves tors ." The  Affidavit of ACC Specia l

Investiga tor Gary Clapper (Tab 7) does  not prove  tha t Respondents  sold "securities ," it

mere ly se ts  forth Clapper's  own opinion tha t many Mining Agreements  were  executed,

that no purchaser has a ttempted to process their own volcanic cinders , and that the

Response to Statement of FactNo.



purchasers ' money represented AGRA's  primary source  of cash. Tab 15 is  comprised of

the  ACC's  certifica tions , which have  no re levance  to the  issues  in this  Motion.

The  ACC cite s  Hodges  EUO Transcript, Tab 11, p, 98:7-11. Tha t portion of the

transcript reads :

Q: BY MR. DAILEY: Is  it n o t tru e ,  Mr.  Ho d g e s ,  th a t
s ince  July 2003 to October 18, 2006, Agra  never s topped trying
to  ra is e  fu n d s  th ro u g h  th e  s a me  o f Ore  R ig h ts  & Min in g
Agreements  s tock and bridge loan investments?
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A: I ta ke  the  Fifth.

The  ACC asks  the  Judge  to draw a  nega tive  inference  from Mr. Hedges ' invoca tion of his

Fifth Amendment right. In fact, ra the r than bas ing its  Motion on facts  tha t a re  admiss ible

in evidence , the  ACC re lies  a lmost exclus ive ly on tes timony where  the  deponent invokes

his  Fifth Amendment Rights . As  expla ined in de ta il in Respondents ' Response  to the

ACC's  Motion, the  non-moving pa rty's  invoca tion of the  Fifth Amendment right does  not

free  the  summary judgment movant from showing tha t the  evidence  in the  record

mandates  judgment as  a  matter of law. LaSalle  Bank Lake  View v. Seguban, 54 F.3d 387,

389-94 (7th Cir. 1995). Accordingly, no adverse  infe rence  should be  drawn from this

te s timony.

S ta te me nt of Fac t No . 2: Respondents  sold approxima te ly 1000 Units  Contract

inves tments  in exchange  for approximate ly $10,580,000 to approximate ly two hundred

different widely disbursed investors  res iding in numerous  s ta tes  and abroad, including:

(1) Alabama; (2) Arizona ; (3) Ca lifornia ; (4) Colorado; (5) De laware ; (6) Florida ; (7)

Hawa ii; (8) Indiana ; (9) Maryland; (10) Minnesota ; (l l) Montana ; (12) Nevada ; (13) New

York; (14) North Carolina ; (15) Ohio; (16) Oregon; (17) Rhode  Is land; (18) Texas ; (19)

Utah, (20) Virginia , and (21) Washington, and throughout Canada , Brita in and Bermuda .

(Tab 7,1111, also, e.g., Tab 6). The  Unit Contract inves tors  expected a  profit in re turn for

the ir inves tment. (Campbe ll EUO Transcript, Tab 9, p. 36:1 to 38:5, Pa ille  EUO

Transcript, Tab 10, p. 75:3-7, p. 11138-13, p. 112:19-25, Tab 11, pp. 81:25 to 84:13.)
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Res pons e to Statement of Fact No. 2: This  fact paragraph is  not supported by

the  cited evidence . The  ACC offe rs  no evidence  to prove  tha t $10.58 million was  sold to

200 "inves tors ." Furthennore , the re  is  no documentary evidence  to sugges t tha t Mining

Agreements  were  executed with anyone  res iding in any s ta tes  except in Arizona ,

Washington and Canada (see Tab 6). The  only so-ca lled evidence  supporting this

pa ragraph is  Specia l Inves tiga tor Gary Clapper's  a ffidavit, which is  clea rly biased. With

regard to the  ACC's  cla im tha t "inves tors" expected a  profit in re turn for the ir inves tment,

the  ACC aga in re lies  on tes timony tha t mere ly cons is ts  of va rious  Fifth Amendment

invoca tions , which do not re lieve  the  ACC of its  burden to prove  tha t the  evidence  in the

record mandates  judgment as  a  matter of law. LaSalle  Bank Lake  View v. Seguban, 54

F.3d387, 389-94 (7th Cir. 1995).

Under the  Unit Contract offe ring ma te ria ls , an AGRA

investor could inves t $10,000 to purchase  a  s ingle  Unit Contract inves tment:

HOW THIS  VENTURE WORKS

Statement of Fact No. 3:

EXAMPLE ...-
rights  to 50 tons
the O R E  R IG HTS &
amount of $10,000 US.

P ER UNIT P URCHAS ED: The  purcha se r a cquire s  the  mine ra l
of mine ra l aggregate from Agra  Te chnologie s , Inc. by e xe cuting

MINING  AG R E E ME NT a nd submitting pa yme nt in the

Agra  Technologies , Inc. specia lizes  in process ing and de live ring pla tinum from its
proprie ta ry te chnology ...

The  cos t of proce s s ing the  ore  will be  de ducte d from the  a mount of re cove ry
obta ined in the  recove ry process  and deducted from the  tota l amount of precious
meta l recovered. i.e . 50 tons  @ 5 ounces  pe r ton pla tinum recovery =
Cost to process  $10,000,
- $10,000 : : your percentage
20% of the  next $100,000
PRINCIPAL [Unit Purchase r] .

250 ounces.
current pla tinum price  $650 pe r ounce  x 250 = $162,500

of income  a t 100% of the  firs t $50,000 of income ,
and 10% of the  rema inde r of income  or $70,250 ne t to

The  overa ll va lue  of pla tinum is  ca lcula ted a t 5 ounces  per ton
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The documents  cited in Sta tement of Fact

No. 3 a re  identica l, and they speak for themselves . This  fact paragraph is  a rgumenta tive

and an unqualified s ta tement of opinion. Furthermore , the  ACC's  use  of the  te rms

"investor" and "investment" is  improper and constitutes  an unsupported lega l conclus ion.

(Tab 1, ACC015329; Tab 4, ACC007004; Tab s, ACC011372.)

Response to Statement of Fact No. 3:
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The te rms "investor" and "investment" a re  not used anywhere  in the  documents

themse lves . By us ing the  te rms "inves tor" and "inves tment," the  ACC sugges ts  a  lega l

conclus ion: tha t these  Mining Agreements  a re  "inves tment contracts" under Arizona  law,

which they a re  not.

The documents  in Sta tement of Fact No. 3 have not been properly authentica ted.

Moreover, they are  not contracts , and were  not executed. Thus, there  is  no evidence  tha t

they were  actua lly provided to any a lleged "inves tors ."

S ta te me nt o f Fac t No. 4: Unde r the  Unit Contra ct offe ring ma te ria ls , a  s ingle

Unit Contract purportedly entitle s  an inves tor to, "50 tons  of pla tinum bearing ore  for

process ing." (E.g., Tab 1, ACC015312, Tab 4, ACC007015, Tab 5, ACC01 I384.)

The  ACC improperly ca tegorizes  the

principa ls  who executed Unit Contracts  (e .g., Mining Agreements ) a s  "inves tors ," a  te rn

which is  not used anywhere  in the  documents  themselves . By us ing the  te rms "inves tors ,"

the  ACC suggests  a  lega l conclusion: tha t these  Mining Agreements  a re  "investment

contracts" under Arizona  law, which they a re  not. Moreover, the  documents  in Sta tement

of Fact No. 4 have  not been properly authentica ted. They are  not contracts , and were  not

executed. Thus , there  is  no evidence  tha t they were  actua lly provided to any a lleged

"inves tors ."

Response to Statement of Fact No. 4:

5: Respondents  origina lly promised to process  the ir

inves tors ' volcanic hinde rs  within 12 months . (Tab l, ACCOl5330, Tab 4, a t

ACC007005, Tab 6, ACC009732-ACC009735.) Given the ir fa ilure  to produce  any

marketable  quantities  of any precious  meta ls  from the  volcanic cinders  on a  cos t e ffective

basis  to date , Respondents  eventually changed their Unit Contract to s ta te  tha t they would

process  the  cinders  within 18, and Men to s ta te  tha t they might process  them within 24

months . (Tab 3, AC075084, Tab 6.)

Statement ofFact No.
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The  ACC a ga in improperly ca tegorizes

the  principa ls  who executed Unit Contracts  (e .g., Mining Agreements) as  "inves tors ,"

thereby suggesting tha t these  Mining Agreements  are  "investment contracts" under

Response to Statement of Fact No. 5:



Arizona  law, which they a re  not. Moreover, the  pages  cited from Tabs  1 and 4, and Tab

3, AC075084 have  not been properly authentica ted. They were  not executed. Thus , there

is  no evidence  tha t they were  actua lly provided to any a lleged "investors ."

Tab 6, pages  ACC009734-35 have  nothing to do with the  12-month period

discussed in Sta tement of Fact No. 5, and a re  irre levant. The  ACC cites  no support for its

gra tuitous  s ta tement tha t AGRA "fa i1[ed] to produce  any marke table  quantities  of any

precious  meta ls  from volcanic cinders  on a  cost e ffective  basis  to da te . " Accordingly,

that s ta tement should not be considered by the Judge.

6 : Under the  pla in language  of the  Unit Contract offe ring

materia ls , Respondents  and a  Unit Contract investor agreed to share  in the  anticipated

profits  from Respondents ' extraction of precious  meta ls  extracted from the  Sheep Hill

volcanic cinders :

PRINCIPAL [inves tor] agrees  to rece ive  100% of the  firs t $50,000 of
precious meta l recovered from the  PRINCIPALS tonnage, 20% of the  next
100,000, and 10% of the  rema inde r of the  profits  from MINERS' [Agra 's ]

process ing of its  ore .

(Tab 1, ACC015330; Tab 3, ACC075084; Tab 4, ACC007005; Tab 5, ACCOl 1373; Tab

6, ACCOl0803, a ls o, Tab 9, p. 36:20-25, Tab 10, p. 111:22-25, p. 1 l2:l~12, Tab ll, p.

82:3-13.) Neverthe less , to da te , despite  se lling the  Unit Contract securities  s ince  a t leas t

July 2003, Respondents have not processed any of the volcanic cinders purchased by the

Unit Contract inves tors , or pa id them any re turns  on the ir Unit Contract inves tments . To

date , Agra  has  not even made a  profit from the  sa le  of any precious  meta ls  extracted from

the  volcanic cinders . (Tab 9, p. 23:14 to 26:16, Tab 10, p. 47:20-25, pp. 52:14 to 53:11, p.

117:13-19, Tab ll, pp. 36:17 to 37:25, pp. 39:18 to 40:15, a lso, Ta b 1-4 & 6,

demonstra ting changing processing dates  from 12 months, 18 months to maybe in 24

months .)

Sta tement of Fact No.
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6: The documents  cited in Tabs 1, 3, 4, and

5 have not been properly authentica ted. Moreover, they were  never executed, thus  there  is

no evidence  tha t they were  actua lly provided to any a lleged "inves tors ." The  ACC

Response to Statement of Fact No.



improperly ca tegorizes  the  principa ls  who executed Unit Contracts  (e .g., Mining

Agreements) as  "inves tors ," a  te rn which is  not used anywhere  in the  documents

themselves . The  ACC even goes  so fa r as  to insert the  te rm "inves tor" into the  quoted

language  in Sta tement of Fact No. 6. By us ing the  te rms "inves tors ," the  ACC sugges ts

tha t these  Mining Agreements  a re  "inves tment contracts" under Arizona  law, which they

are  not.

Statement of Fact No. 7: Respondents  pooled the  Unit Contract inves tors ' money

together, in part, to a llegedly purchase  or develop: (a) a  purported precious meta l

processing plant, and (b) a lleged precious metal recovery technologies and processes.

(Tab 8, ACCOl l145, "The  new mining contract inves tment revenue  will be  used to buy

equipment and make  the  necessary plant modifica tions  to convert the  plant from the  old

Galleon process  to the  new KMH process  and continue  to fund the  company opera tion

until they ge t into full production.", Tab 9, p. 32:15-22, Tab 10, p. 95:1-6, pp. 100:23 to

lOl:l2, p. ll2:6-12, Ta b ll, pp. 69:23-70:18, p. 82:14-24.)

7: Sta tement of Fact No. 7 is  not supported

by the  evidence . There  is  no evidence  tha t any of the  documents  in Tab 8 were  ever

provided to sha reholders  and/or principa ls  to the  Mining Agreements . Furthe rmore , much

of the  deposition tes timony cited in Sta tement of Fact No. 7 is  a  conglomera te  of various

Fifth Amendment invoca tions , which do not re lieve  the  ACC of its  burden to prove  tha t

the  evidence  in the  record mandates  judgment as  a  matter of law. LaSalle  Bank Lake

View v. Seguban, 54 F.3d 387, 389-94 (7th Cir. 1995).

Sta tement of Fact No. 8: The  Unit Contract inves tors ' money represents

Respondents ' primary source  of operating capita l. (Tab 7, 1112, a lso, Tab 9, pp. 21123 to

25:15, p. 39:13-16, pp. 56:19-22 to 57:6, Tab 10, pp. 96:25 to 97:10, Tab ll, pp. 39:21 to

40:15, pp. 58:25 to 59:11.)

Res pons e to  Statement of Fact No.
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Once  aga in, the  ACC improperly

ca tegorizes  the  principa ls  who executed Unit Contracts  (e .g., Mining Agreements) as

"investors ," thereby suggesting tha t these  Mining Agreements  a re  "investment contracts"

Response to Statement of Fact No. 8:
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under Arizona  law, which they a re  not.

Sta tement of Fact No. 8 is  not supported by the  evidence . Specia l Investiga tor

Gary Clapper's  a ffidavit (Tab 7) is  the  opinion of one  impartia l inves tiga tor and cannot be

the  exclus ive  support for the  ACC's  S ta tement of Fact No. 8. Hodges ' te s timony (Tab ll,

pp. 39:21 to 40: l5) is  irre levant to the  issue  of whe ther revenue  from the  Mining

Agreements  represented AGR.A's  primary source  of opera ting capita l. The  remaining

depos ition tes timony is  a  se ries  of Fifth Amendment invoca tions , which do not re lieve  the

ACC of its  burden to prove  tha t the  evidence  in the  record mandates  judgment as  a  matter

of la w. LaSalle  Bank Lake  View v. Seguban, 54 F.3d 387, 389-94 (7th Cir. 1995).

Respondents  sold the  Unit Contract investments  based

on their representations that they allegedly possessed special technologies and expertise ,

as  well as  the  a lleged advanced AGRA Plant tha t enabled them to obta in marketable

quantitie s  of va luable  precious  meta ls  on an economica lly feas ible  bas is . (E.g., Tab l,

ACCOl5307, "...but only in this  pas t year has  the  process  deve loped with Galleon

Technology and Developed Corp. proven to be  both economically feas ible  and

agricultura lly compa tible ."Also, Tab 9, p. 36:1-18, Tab 10, p. 81:2-8, p. l09:3-l7, Tab

ll, pp. 80:19 to 81:8, p. 94:21-25.)

Statement of Fact No. 9:
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9: Sta tement of Fact No. 9 is  not supported

by the  evidence . The  ACC cannot point to any evidence  showing tha t AGRA owns  or

holds  exclus ive  rights  to the  Ga lleon Technology. As  such, the  principa ls  to the  Mining

Agreements  could have hired another source to mine and process their cinders  using

Galleon technology bes ides  AGRA. Hodges  tes tified only tha t he  himse lf purchased the

mining units  based on AGRA's  representa tion tha t it could extract precious  meta ls  from its

volcanic cinders  on a  cos t-e ffective  bas is . See  Tab ll, p, 94:21-25. Hodges  made  no

representa tions as  to AGRA's  representa tions to other principals  or the  intentions of those

principa ls . The  remaining depos ition te s timony is  anothe r se rie s  of Fifth Amendment

invoca tions , which do not re lieve  the  ACC of its  burden to prove  tha t the  evidence  in the

record mandates  judgment as  a  matter of law. LaSalle  Bank Lake View v. Seguban, 54

Response to Statement of Fact No.
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9

F.3d 387, 389-94 (7th Cir. 1995).

To da te , no Unit Contract investor has  e ither asked to,

or actua lly removed the ir tonnage  of volcanic cinders  from Respondents ' facilitie s  in a

inutile  a ttempt to processes such tonnage of volcanic cinders to extract any precious metals

they might conta in. (Tab 9, p. 37:15-19, Tab 10, pp. 11311 to 115:15, Tab 11, p. 81:25 to

84:13, Tab 7, 1111.)

Statement of Fact No. 10:

In Sta tement of Fact No. 10, the  ACC

again improperly mischaracterizes  principa ls  as  "investors ," even though they have  not

been de te rmined to be  so under Arizona  law. Sta tement of Fact No. 10 is  a lso

argumenta tive  insofar as  it implies  tha t a  principa l's  a ttempts  to process  cinder would be

"futile " The  ACC has  no factua l bas is  for ma lting tha t s ta tement.

Sta tement of Fact No. 10 is  genera lly unsupported by the  evidence . The  tes timony

cited by the  ACC does  not support the  a llega tions  made  there in. Hodges ' tes timony a t

Tab l l, p. 84:13 s imply s ta tes  tha t Hodges  himself does  not be lieve  tha t he  has  the

capability of ta ldng physica l possess ion of his  volcanic cinders  and personally extracting

meta l from them. The  issue , however, is  not what Hodges ' be lieves  he  personally has  the

capability to do. What matte rs  is  wha t the  principa ls  were  entitled to do under the  te rms

of the  Mining Agreements .

Much of the  remaining depos ition te s timony is  another se ries  of Fifth Amendment

invoca tions , which do not re lieve  the  ACC of its  burden to prove  tha t the  evidence  in the

record mandates  judgment as  a  matter of law. LaSalle  Bank Lake  View v. Seguban, 54

F.3d 387, 389-94 (7th Cir. 1995).

Response to Statement of Fact No. 10:

Sta tement o f Fac t No. 11:
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The Unit Contract investors  were  pass ive , and they

have  no manageria l or other s ignificant duties  with respect to the  e ither the ir inves tment or

AGRA, or the ir promise d profits . (E.g., Ta bs  1-6, a ls o, Tab 9, p. 37:1-5, Tab 10, p.

112:13-25, p. 113:l-22, p. ll5:l-15, Ta b 11, p. 85:3-6.)

Sta tement of Fact No. 11 is  a  lega l

conclus ion, which is  not supported by the  evidence , it is  incorrect, a rgumenta tive ,

Response to Statement of Fact No. 11:
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specula tive , an unqualified s ta tement of opinion, irre levant and should be  excluded. See

Ariz. R. Evil. 402-403, 601-602. Aga in, the  ACC imprope rly mischa racte rize s  principa ls

as  "investors ," even though they have  not been determined to be  so under Arizona law.

Furthermore , the  evidence  cited by the  ACC provides  no support for Sta tement of Fact

No. l l wha tsoever. Tabs  1-6 provide  no support for this  a llega tion, and the  cited

depos ition tes timony is  mere ly another se ries  of Fifth Amendment invoca tions , which do

not re lieve  the  ACC of its  burden to prove  tha t the  evidence  in the  record mandates

judgment as  a  matte r of law. LaSalle  Bank Lake  View v. Seguban, 54 F.3d 387, 389-94

(7th Cir. 1995).

Statement of Fact No.
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12: In lieu of ta ldng possess ion of any precious  meta ls

extracted from the ir Sheep Hill volcanic cinders , the  Unit Contract inves tors  have  a  choice

of having Respondents  se ll the  amount of pla tinum tha t may be  recovered from the ir

volcanic cinders  for cash based on the  current marke t ra te  for the  commodity. (Tab 1,

ACCOl5329; Tab 4, ACC007004; Tab 5, ACCOl 1372.)

12: Sta tement of Fact No. 12 is  a  lega l

conclus ion, which is  not supported by the  evidence , it is  incorrect, specula tive , an

unqua lified s ta tement of opinion, irre levant and should be  excluded. See  Ariz. R. Evid.

402-403, 601-602. The  documents  cited are  identica l, and they speak for themselves .

They clea rly indica te  tha t "any pla tinum recovered by Agra  ... tha t is  the  prope rty of the

principa l may be  exchanged for cash." As  such, Sta tement of Fact No. 12 is  factua lly

incorrect because : (1) any pla tinum tha t is  exchanged for cash must firs t be  recovered, (2)

AGRA does  not se ll the  pla tinum for Principa l as  the  ACC sugges ts , ra ther, the  Principa l

se lls  the  pla tinum to AGRA, (3) the  cited documents  say nothing about current marke t

value rates.

Sta tement of Fact No. 13: Respondents did not segregate  or separate  one

individua l Unit Contract inves tor's  tonnage  of purchased volcanic cinders  from those  of

a nothe r. (Ta b 9, p. 38:18-21, Ta b 10, pp. 117:20 to l18:l8, Ta b ll, pp. 87:16 to 88:l8.)

Response to Statement of Fact No.
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Response to Statement of Fact No. 13: In support of S ta tement of Fact No. 13,

the  ACC cites  the  deposition tes timony of Richard Campbell, Lawrence  Pa ille , and Je rry

Hodges , who this  law firm does  not represent, and who are  not authorized to speak on

beha lf of, or bind, AGRA or these  Respondents . Accordingly, the ir te s timony should not

be considered with respect to the  charges against AGRA or these  Respondents .

The  Unit Contracts  a re  not regis te red to be  offered or

s old within or from Arizona . (Ta b 12.)

Statement of Fact No. 14:

Response to Statement of Fact No. 14:

Statement of Fact No. 15:

Sta tement of Fact No. 14 is  not supported

by the  evidence . The  only support offe red by the  ACC for this  s ta tement a re  the

certifica tions  of the  ACC's  own employees , which a re  biased.

Agra , Pierson, Baker, Campbell, Pa ille  nor Hodges  are

registered as securities  brokers, dealers  or salesman to e ither issue securities  or offer or

se ll s ecuritie s  within or from Arizona . (Tab 12, Tab 13, Pa ille  Admiss ion of la ck of

regis tra tion, Tab 9, pp. 15:13 to 22:22, Tab 10, pp. 25:3 to 26:2, Tab 11, p. 20:11-23.)

None  of the  persons  or entities  lis ted in

Sta tement of Fact No. 15 actua lly offe red or sold the  a lleged "securitie s" (e .., the  Mining

Agreements ) a t is sue . Third-pa rtie s , such as  PGM Marke ting LLC, sold these

Agreements , and in doing so, AGRA re lied on those  third-party agents  to a le rt AGRA to

any authoriza tions  tha t needed to be  obta ined. As  such, AGRA cannot be  he ld liable  for

the  sa le  of securities  if the  Mining Agreements  a re  found to be  such, s ince  AGRA nor

Respondents  ever sold the  Mining Agreements .

Response to Statement of Fact No. 15:

AGRA'S  CONTROVERTING S TATEMENT OF  F ACTS

1.
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2.

AGRA is  a  minerals  resource  company, which researches and develops new

ways to recover precious  meta ls  from the  minera l resources  it owns or controls .

See  ACC's  Sta tement of Facts , Tab l, ACCOl5307.

From 2003 until 2006, AGRA sold to va rious  buyers  la rge  volcanic cinders

of ore  body and the  right to extract precious  meta ls  from those  cinders . See  ACC's

Sta tement of Facts , Tab 6, Accol0803 - 04. The  buye rs  could then extract the

v
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precious  meta ls  from the ir cinders  us ing the ir own desired means  and se ll them on

the  open marke t for a  s ignificant profit. See  generally ACC's  Sta tement of Facts ,

Tab 6.

In connection with the  sa les  of volcanic cinders , AGRA offe red to process

the  buyers ' cinders  in exchange for a  small fee . See  ACC's  Sta tement of Facts , Tab

6, Accol0803 - 04. The  buyer had the  option to extract and process  the  me ta ls  by

its  own means  or to hire  AGRA to do the  same. See  ACC's  Sta tement of Facts ,

Ta b 1, Accol5311. AGRA s pe cifica lly conve ye d this  fa ct to buye rs  in AGRA's

informationa l summaries  regarding the  Pla tinum Recovery Project, which s ta ted:

"Afte r purchas ing the  rights  to the  mate ria l conta ining the  [pla tinum] the

PRINCIPAL may remove and process  the  ore  by means other than those  used by

Agra Technologies , Inc." Id. Because  the  buyers  were  free  to extract and process

the  meta ls  by the ir own means , the ir ability to profit from the  sa le  did not depend

upon the  e fforts  of AGRA.

The buyers  are  free  to se ll the  precious meta ls  on the  open market, or, if the

buyer re ta ins  AGRA to extract and process  the  meta ls , the  buyer may se ll them

ba ck to AGRA. Se e  ACC's  S ta te me nt of Fa cts , Ta b l, Accol29.

The  te rms of each sa le  were  included in an Ore  Rights  & Mining

Agreement, which the  parties  executed. See  ACC's  Sta tement of Facts , Tab 6,

Acc010803-04.

RES P ECTFULLY S UBMITTED this

Q U LES Y, LLP

By 's

1

2

3

4

5

6

7

8

9

10

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

illy s ,
Carrie  M. Franxfis
Art eye AGRA-Te chnologie s , Inc.,
Wt lam Jay and Sandra  Lee  Pierson, and
W lim H a nd P a tric ia  M. Ba ke r
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ORIGINAL a nd THIRTEEN COP IES  of
the  foregoing hand-delivered this
4  da y of Augus t, 2007, to :

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

ONE COPY of the  foregoing hand-de live red
this  41 da y of Augus t, 2007, to:

Securitie s  Divis ion
Arizona  Corpora tion Commiss ion
Attn: Mike  Da ile y a nd Ma rk Da ne ll
1300 West Washington
Third Floor
Phoenix, Arizona  85007

ONE COPY of the  foregoing ma iled
this \' \ day of Augus t, 2007, to:

Pe te r S trojnik
Pe te r Strojnik, P .C.
3030 N. Centra l Ave .
Suite  1401
Phoenix, AZ 85012
Attorneys for Respondents  Campbells

Geoffrey S. Kercsmar
The  Kercsmar Law Firm P.C.
3260 N. Hayden Road
Suite  204
Scottsda le , AZ 85251
Attorneys for Respondents  Hodges and Paille
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