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23
24 Respondent Mark N. Ferguson ("Mr. Fe rguson") is  a  former sa les  representa tive  of

25 co-respondents  Republic Cash Advance , Inc. and Quick Cash Advance , Inc. (collective ly

26 "RCA"). Mr. Fe rgus on worke d for RCA for, a t mos t, thre e  we e ks . Mr. Fe rgus on ha d no

27 knowledge  of the  a lleged illega l a ctivitie s  be ing conducted by RCA, nor was  he  involved

28 in the  ma na ge me nt of RCA's  ope ra tions . De spite  his  short te nure  with RCA a nd the  fa ct

Respondents .
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1 tha t he  was  not a  management-leve l employee , Mr. Ferguson was  named as  a  respondent

2 in the  Commis s ion's  s e curitie s  fra ud a ction a ga ins t RCA a nd its  pre s ide nt, CEO a nd

3 principa l s ha re holde r, Curtis  Billups  ("Mr. Billups "). An RCA re pre s e nta tive  took Mr.

4 Fe rguson's  copy of the  Tempora ry Orde r to Cease  and Des is t and Notice  of Hea ring and

5 to ld  h im tha t RCA would  "ta ke  ca re  of it" be fore  Mr. Fe rgus on  could  re a d  it. Mr.

6 Ferguson was  unaware  of his  right to request a  hearing and the  consequence  for not doing

7 so. The  Commiss ion de faulted Mr. Fe rguson and he ld him jointly and seve ra lly liable  for

8 the  judgment aga ins t Respondents  in the  amount of $1,095,000 in re s titution to inves tors

9 a nd $100,000 a s  a n a dminis tra tive  pe na lty to the  Commis s ion, plus  inte re s t. For the

10 reasons  se t forth be low, Mr. Fe rguson re spectfully reques ts  the  Commiss ion to se t a s ide

l l the  de fault judgment ente red aga ins t him, pursuant to Rule  60(c) of the  Arizona  Rule s  of

12 Civil Procedure .

13

14 In or about early July 2001, Mr. Ferguson answered a  class ified ad for a  pos ition as

15 a  s a le s  re pre s e nta tive  for RCA. Mr. Fe rgus on wa s  inte rvie we d a nd hire d by Ra le igh

16 Nannes tad, RCA's  manager. Mr. Ferguson was  given a  brie f tra ining sess ion and provided

17 with a  s cript to re a d to pote ntia l inve s tors . Mr. Fe rgus on's  prima ry dutie s  we re  to pla ce

18 te lephone  ca lls  to potentia l inves tors  and solicit them to inves t in RCA. Mr. Fe rguson was

19 not aware  tha t RCA was  conducting illega l a ctivitie s . Mr. Fe rguson worked for RCA for a

20 pe riod of a pproxima te ly thre e  we e ks . During his  s hort te nure  with RCA, Mr. Fe rgus on

21 earned one  commiss ion in the  amount of approximate ly 35,000.

22 O n  Au g u s t 2 0 ,  2 0 0 1 ,  th e  S e c u ritie s  Divis io n  o f th e  Ariz o n a  C o rp o ra tio n

23 Commiss ion ("Commiss ion") issued a  Temporary Order to Cease  and Desis t and Notice  of

24 Op p o rtu n ity fo r He a rin g  ("Te mp o ra ry Ord e r") a g a in s t RCA, Mr.  Billu p s  a n d  Mr.

25 Fe rgus on. The  Orde r a lle ge d tha t Mr. Fe rgus on wa s  the  "proje ct ma na ge r" of RCA's

26 te le ma rke ting office , a nd tha t he  wa s  re s pons ible  for ove rs ight of RCA's  offe ring a nd

27 se lling activitie s .

28
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1 On Augus t 20, 2001, Mr. Fe rgus on wa s  s e rve d with the  Te mpora ry Orde r.

2 Immediate ly upon receiving the  Temporary Order, Mr. Ferguson approached Mr. Billups  '

3 as s is tant and office  manager, Tracy, and as ked he r about the  Tempora ry Order. Tracy

4 infonned Mr. Fergus on tha t "they've  tried to do this  before" and they would "take  ca re  of

5 it." Tra cy told Mr. Fe rgus on not to won'y, a nd took Mr. Fe rgus on's  only copy of the

6 Temporary Order, which Mr. Ferguson had not read. On or about the  following day, RCA

7 closed its  doors  and informed Mr. Ferguson that he was  terminated until further notice.

8 None of the Respondents  reques ted a  hearing in response to the Temporary Order.

9 On July 18, 2002, the  Commiss ion entered a  default judgment agains t Respondents . The

10 C om m is s ion  o rde re d  Mr.  Fe rgus on  to  pa y,  jo in tly a nd  s e ve ra lly with  the  o the r

11 Res pondents , re s titution in the  amount of $1,095,000 and an adminis tra tive  pena lty of

12 $100,000, plus  inte res t. Mr. Fergus on did not rece ive  notice  of the  judgment until nearly

13 live  years  la te r, in March 2007, when a  writ of ga rnis hment was  is s ued aga ins t him and

14 s e rve d on his  curre nt e mploye r Libe rty Mutua l Ins ura nce  Co. Upon le a rning of the

15 judgment, Mr. Ferguson promptly sought legal counsel to seek relief from die judgment.

16

17 Rule  60(c) of the  Arizona  Rules  of Civil Procedure  pennies  the  court to s e t as ide  a

18 judgment "upon s uch te rns  as  a re  jus t" for a  whole  hos t of reas ons , including mis take  or

19 excus able  neglect of a  pa rty, the  fact tha t the  judgment is  lega lly void, or for "any othe r

20 reas on jus tifying re lie f from the  ope ra tion of the  judgment." Ariz. R. Civ. P . 60(c)(l), (4)

21 & (6). Rule  60(c) "is  prima rily inte nde d to a llow re lie f from judgme nts  tha t, a lthough

22 pe rha ps  le ga lly fa ultle s s , a re  unjus t be ca us e  e xtra ordina ry circums ta nce s  ca nnot be

23 remedied by lega l review." Panzino v. City of Phoenix, 196 Ariz. 442, 445, 999 P .2d 198,

24 201 (2000) (inte rna l quota tions  omitted), accord Hyman v. Arden-Mayfa ir, Inc. 150 Airz.

25 444, 447, 724 P .2d 63, 66 (App. 1986). Where  the  ques tion concerns  default judgments ,

26 any doubts  should be resolved in favor of setting as ide the judgment and handling the case

27 on the  merits . See Brown v. Beck, 64 Ariz. 299, 301, 169 P .2d 855 (1946), Hilgeman v.

28 Am. Mortgage Sec., Inc., 196 Ariz. 215, 220, 994 P.2d 1030, 1035 (App. 2000).

11. LEGAL DIS CUS S ION
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1 Rule  60(c)(6) pe rmits  the  Court to s e t a s ide  a  judgme nt for "a ny othe r re a s on

2 jus tifying re lie f from the  ope ra tion of the  judgme nt." Ariz . R. Civ. P . 60(c)(6). The

3 purpose  of this  ca tch-a ll provis ion is  "to e na ble  tria l courts  to gra nt e quita ble  re lie f from

4 de fa ult whe ne ve r the  circums ta nce s  a re  e xtra ordina ry a nd jus tice  re quire s ." Webb v.

5 Ericks on, 134 Ariz. 182, 187, 655 P .2d 6, 11 (1982). In Webb, the  lowe r court a pplie d

6 Rule  60(c) to set aside  a de fault judgment against the  de fendant on a  writ of ga rnishment.

7 At the  time of service , the  defendant had jus t been re leased from a  week-long hospita l s tay

8 for a  work-re la ted accident. The  de fendant had been hospita lized seve ra l times  ove r the

9 course  of two years  for pa in and depress ion re la ted to the  accident, and was  a lso involved

10 in divorce  proceedings  which resulted in the  de fendant los ing cus tody of his  children. The

l l de fe nda nt cla ime d tha t, in light of die s e l conditions , he  did not cle a rly unde rs ta nd the

12 process  sewed upon him and thus  did not answer the  writ of ga rnishment. Severa l months

13 la te r, a  de fault judgment was  ente red aga ins t the  de fendant. The  de fendant did not lea rn

14 about the  judgment until nea rly three  yea rs  a fte r it was  ente red aga ins t him when he  was

15 conta cte d re ga rding colle ction of the  judgme nt. The  lowe r court va ca te d the  judgme nt

16 unde r Rule  60(c)(6). The  Court of Appea ls  he ld tha t the  combina tion of circums tances  in

17 the  case  supported the  lower court's  decis ion to vacate  the  judgment.

18 The  courts  ha ve  a pplie d  Rule  60(c) to  va ca te  a  de fa ult judgme nt a ga ins t a n

19 e mploye e  who re a sona bly re lie d upon his  e mploye r's  re pre se nta tions  tha t the  e mploye r

20 would addre ss  the  lawsuit on the  employee 's  beha lf. Se e  Ma rtin v. Ros s i, 18 Ariz.App.

21 212, 501 P .2d 53 (1972). In Ma rtin , the  de fe nda nt police  office r wa s  s e rve d with a

22 summons  a nd compla int in a n a ction a ris ing from a  ca r a ccide nt tha t occurre d while  the

23 office r was  acting within the  scope  and course  of his  employment. Upon rece iving se rvice

24 of the  compla int, the  office r me t wide  the  le ga l a dvis or for the  police  de pa rtme nt who

25 a dvis e d the  office r tha t he  would proba bly be  de fe nde d by the  city. The  le ga l a dvis or

26 informe d the  office r not to  worry a nd tha t he  would  be  conta cte d  if the re  we re  a ny

27 problems. The  office r did not hear anything for severa l months , until he  was  advised tha t a

28 de fa ult judgme nt ha d be e n e nte re d a ga ins t him. The  office r move d to s e t a s ide  the

4
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1 judgment and the  lower court granted the  office r's  reques t. The  Court of Appea ls  uphe ld

2 the  lower court's  decis ion to se t a s ide  the  judgment based upon the  reasonableness  of the

3 office r's  conduct.

4 Like  in We bb a nd Ma rtin, the  circums ta nce s  he re  jus tify the  s e tting a s ide  of the

5 judgme nt a ga ins t Mr. Fe rgus on. Like  the  pla intiff in Ma rtin , Mr. Fe rguson reasonably

6 re lie d on his  e mploye r's  re pre s e nta tions  tha t the y would "ta ke  ca re  of' the  Te mpora ry

7 Orde r on his  be ha lf. At the  time  he was  sewed with the  Orde r, Mr. Fe rgus on ha d only

8 worke d for RCA for a  pe riod of a pproxima te ly two we e ks . Mr. Fe rgus on wa s  not a

9 management-leve l employee  of RCA, but ins tead was  a  rank and file  sa les  representa tive .

10 Mr. Fe rgus on ha d no knowle dge  of a lle ge d ille ga l s che me  be ing conducte d by RCA.

l l Upon re ce iving s e rvice  of die  Te mpora ry Orde r, Mr. Fe rgus on a pproa che d Tra cy, the

12 a s s is ta nt to Mr. Billups , RCA's  CEO, pre s ide nt a nd prima ry s ha re holde r, a nd the  office

13 manager. Tra cy informe d Mr. Fe rgus on tha t "the y ha ve  trie d to do this  be fore ," a nd

14 a s s ure d Mr. Fe rgus on tha t RCA would "ta ke  ca re " of the  Te mpora ry Orde r. Tra cy a ls o

15 took Mr. Fe rgus on's  only copy of the  orde r be fore  he  ha d the  opportunity to re vie w it.

16 Critica lly, Mr. Fe rguson was  not aware  tha t he  had a  right to reques t a  hea ring, or tha t a

17 de fa ult judgme nt could  be  e n te re d  a ga ins t h im if he  fa ile d  to  re s pond. Although

18 admittedly na ive , Mr. Fe rguson be lieved tha t RCA would handle  the  ma tte r a s  promised.

19 Mr. Ferguson was te rminated by RCA the  day afte r he  was  served with the  Order.

20 Mr. Fe rgus on be lie ve d he  wa s  hire d by RCA to work in a  la wful a nd le gitima te

21 sa les  pos ition. Mr. Fe rguson was  comple te ly unaware  of the  a lleged illega l scheme be ing

22 conducted by RCA. Mr. Ferguson was  not, a s  the  Commiss ion a lleged, a  project manager

23 or ma na ge me nt-le ve l e mploye e  of RCA. Mr. Fe rgus on did not orche s tra te  the  a lle ge d

24 te le ma rke ting s che me , nor did he  profit from the  millions  of dolla rs  RCA a nd Mr. Billups

25 a llegedly s tole  from de frauded inves tors . Ins tead, Mr. Fe rguson ea rned the  gross  sum of

26 a pproxima te ly $5,000 during the  thre e  we e ks  he  wa s  e mploye d by RCA. De s pite  Mr.

27 Ferguson's  low-ranldng role  within RCA, as  well a s  the  short tenure  with the  company, the

28 Commis s ion he ld Mr. Fe rguson jointly a nd s e ve ra lly lia ble  with RCA a nd Mr. Billups  for

5
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a  judgme nt in the  a mount of $1,195,000, plus  inte re s t. Unde r the s e  circums ta nce s , the

Commission should exercise  its  discre tion to se t as ide  the  judgment against Mr. Ferguson.

111. C O NC LUS IO N

For the  foregoing reasons , Mr. Ferguson respectfully reques ts  tha t the  Commiss ion

vacate  due default judgment entered against Mr. Ferguson.

RESPECTFULLY SUBMITTED this  6th da y of Augus t, 2007.

OGLETREE, DEAKINS , NAS H, S MGAK &
STEWART, P .C.

By A ,4  I44#
Tra cy A miller
Leah S . Smith
2415 E. Camelback Road, Suite  800
Phoenix, Arizona  85016
Attorney for Respondent Mark N.
Ferguson
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CERTIFICATE OF SERVICE
1

2 I he re by ce rtify tha t on  the  6 th  da y of Augus t, 2007, I s e nt a  copy of the  fore going,

3 via  U.S . Ma il, pos ta ge  pre pa id to :

4

5

6

7

8

9

Da vid  Dir
Ge offre y Butzine
Arizona  S ta te  Corpora tion Commis s ion
1200 We s t Wa s hington
P hoe nix, Arizona  85007
Attorne ys  for Cla ima nt

R E P UBLIC  C AS H ADVANC E ,  INC .
1616 Ea s t Ma in S tre e t, S uite  226
Me s a , Arizona  85203
Re s ponde nt P ro P e r

10

13

14

QUICK CAS H ADVANCE, INC.
1616 East Main Street, Suite  226
Mesa , Arizona  85203
Respondent Pro Per

CURTIS  J .  BILLUP S
51089 We s t P a pa go Roa d
Ma ricopa , Arizona  85239
Re s ponde nt P ro P e r
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Tra cy A. Mille r, SBN 015920
Leah s . Smith, SBN 021332
OGLETREE, DEAKINS , NAS H,
SMOAK & STEWART, P .C., SBN 00504800
2415 East Camelback Road, Suite  800
Phoenix, Arizona  85016
Te lephone : (602) 778-3700
Fa x: (602) 778-3750

B EF O R E THE AR IZO NA C O R P O R ATIO N C O MMIS S IO N

Docke t No . S -03467A-01-0000

5

6

7 Attorne ys  for Re s ponde nt Ma rk N. Fe rgus on

8

9

10 In the  ma tte r of:

11

12

13

REPUBLIC CASH ADVANCE, INC.
1616 East Main Street, Suite 226
Mesa, Arizona 85203

ORDER

QUICK CAS H ADVANCE, INC.
1616 East Main Stree t, Suite  226
Mesa , Arizona  85203

CURTIS  J .  BILLUP S
51089 We s t P a pa go Roa d
Ma ricopa , Arizona  85239

MARK n. FERGUS ON
15433 North 45'h Street
Phoenix, Arizona  85032

14

15

16

17

18

19

20

21

22

23 Th is  ma tte r c a me  b e fo re  th e  Co mmis s io n  p u rs u a n t to  th e  Mo tio n  to  S e t As id e

24 J udgme nt Aga ins t Ma rk N. Fe rgus on, a nd good ca us e  a ppe a ring the re for,

25
26 IT IS  ORDERED va ca ting  due  de fa ult judgme nt e n te re d  a ga ins t Ma rk N. Fe rgus on

27 on J uly 18, 2002.

28

Re s ponde nts .
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DATED this day of August, 2007.

ARIZONA CORPORATION COMMISSION
5089830. 1
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