
0H!6!NAL88 i
0000075644

COMMISSIONERS

BEFORE THE ARIZONA CORPOR.ATION \,\l1vA1v1;u».J1v11
R E C E g V E D Ari

zone C0fD0ration Commission

DQCKETED
Aus 1 2001

2810] AUS

AZ CSR? CG
nwiaw. CO

lPll=59

4

5

MIKE GLEASQN. Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

.$'8!G?*4
NQGL

7
DOCKET no. W-20380A-05-0490

8

9

IN THE MATTER OF THE
APPLICATION OF PERKINS
MOUNTAIN WATER COMPANY FOR A
CERTIFICATE OF CONVENIENCE AND
NECESSITY IN MOHAVE COUNTY

10 DOCKET no. SW-20379A-05-0489

MOTION FOR RECONSIDER.A
TION OR IN THE ALTERNATIVE
FOR TEMPOR.ARY STAY OF
PROCEEDINGS

17

18

19

20

21

22

23

24

25

26

27

28

On July 18, 2007, the Administrative Law Judge ("ALJ") issued a procedural

order ("First Procedural Order") that ordered Perkins Mountain Water Company and

Perkins Mountain Utility Company (collectively the "Applicants") to file a response to

letters filed in the docket by Commissioners Mundell and Mayes requesting that the

closed record be reopened in the above-captioned matters. On July 23, 2007, Applicants

filed dieir response ("Response") addressing the issues raised by Commissioners

Mundell and Mayes in regards to reopening the closed record. On July 30, 2007, the

ALJ issued a second procedural order ("Second Procedural Order") ordering that the

closed record be reopened for additional testimony and evidence and scheduling a

procedural conference on August 3, 2007. For the reasons set forth herein, Applicants

respectfully request that the ALJ reconsider his decision reopening the closed record and

proceed with the issuance of a Recommended Opinion and Order ("ROO"). In the



O

a lte rna tive , Applica n ts  he re by move  for a  te mpora ry s ta y of the s e  p roce e d ings  fo r the

re a sons  dis cus se d he re in.

1. MOTION FOR RECONS IDER.ATION OF THE DECIS ION TO REOP EN
THE CLCSED RECORD

A. Before malting a determination that the closed record should be
reopened., the Commission should apply a high legal standard.

the understand and the Commis s ion 's
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Alth o u g h Applica n ts a ppre cia te

re s pons ib ilitie s  in  g ra n ting  a  Ce rtifica te  o f Conve n ie nce  a nd  Ne ce s s ity ("CC&N"), the

Commis s ion  ca nnot d is re ga rd  funda me nta l fa irne s s  a nd  due  proce s s  a s  a pplie d  to  the

Applica nts . In  the  two ye a rs  tha t ha ve  e la ps e d s ince  the  filing of the C C &N a pplica tions

("Applica tions "), a n e xte ns ive  re cord ha s  be e n de ve lope d upon which to ba s e  a  de cis ion.

Th e re  h a ve  b e e n  S e ve n  s e p a ra te  S ta ff Re p o rts ,  e ig h t d a ys  o f h e a rin g s ,  two  p u b lic

comme nt s e s s ions  in  La ke  Ha va s uCity a nd  Kins ma n , o ra l a rgume nts , multip le  rounds

o f d a ta  re q u e s ts ,  mu ltip le  ro u n d s  o f le g a l b rie fin g ,  writte n  re s p o n s e s  to  a  n u mb e r o f

le tte rs  fro m Co mmis s io n e rs ,  th e  is s u a n c e  o f a n  in itia l RO O  (in  J a n u a ry 2 0 0 6 ),  a n d

thous a nds  o f pa ge s  o f s upporting  docume nta tion  file d  in  the  docke t. At the  re que s t o f

the  Commis s ion , Mr. Rhode s  a ppe a re d  a nd  a ns we re d  que s tions  fo r a  fu ll da y, without

a ny limita tions .  Als o  a t the  re que s t o f the  Commis s ion ,  a  witne s s  a ppe a re d  from the

Arizona  De pa rtme nt of Wa te r Re s ource s .

The  e vide ntia ry re cord ha s  be e n clos e d for ove r four months  s ince  clos ing brie fs

we re  file d . Throughout the  e n tire  ca s e ,.the  Applica n ts  ha ve  d ilige n tly worke d  with  the

C o m m is s io n  a n d  S ta ff to  a n s we r e ve ry q u e s tio n  p o s e d  a n d  to  t im e ly p ro vid e  th e

re que s te d informa tion ne ce s s a ry for a  de te rmina tion on the  Applica tions . The re  ma y not

b e  a n y m o re  e xte n s ive  re c o rd  e ve r  d e ve lo p e d  b y  th e  C o m m is s io n  o n  a  C C &N

a pplica tion.

The  Commis s ion s hould  not re ope n a  clos e d re cord  a bs e nt a  s howing tha t the re

ha s  be e n  a  ma te ria l cha nge  in  the  la w o r a  ma te ria l cha nge  in  the  fa c ts  re le va n t to  a

pa rticu la r ca s e .  In Applica tion  o f J a me s  a nd  Dina  Lilly, 2007 WL 1435572 (P a . P .U.C.,
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May 15, 2007), following the  close  of the  hea ring and the  record in a  proceeding be fore

the  Pennsylvania  Public Utilitie s  COmmiss ion ("PUC"), the  applicant tiled a  pe tition for

the  Commiss ion to reopen the  proceeding for the  purpose  of taking additiona l evidence

In de temiining whe the r to grant the  pe tition, the  Pennsylvania  PUC cited to its  Rule s  of

mus t be  me t be fore  the  re ope ning of the  clos e d re cord prior to a  fina l de cis ion. It

provides , in pa rt, a s  follows

(a) At a ny time  a fte r the  re cord  is  c los e d  bu t be fo re  a  fina l
de cis ion is  is s ue d, a  pa rty ma y file  a  pe tition to re ope n the
proceeding for the  purpose  of ta ldng additional evidence

(b) A pe tition to reopen sha ll se t forth clea rly the  facts  cla imed to
cons titute  grounds  re quiring re ope ning of the  proce e ding
including ma te ria l cha nge s  of fa ct or of la w a lle ge d to ha ve
occurred s ince  the  conclusion of the  hearing

S imila rly, in In re  P e tition for De te rmina tion ofNe e dfor Ele ctric P owe r P la nt in

Ta ylor County by Florida  Municfzya l P owe r Age ncy e t a l., 2007 WL 1792514 (Fla

P .S .C. J une  8, 2007), following a n a dminis tra tive  he a ring on the  a pplica nt's  pe tition

which Concluded on January 18, 2007, the  applicant filed a  motion on March 9, 2007, for

a  limited reopening of the  closed record and for leave to file  supplementa l te s timony. In

its  de cis ion gra nting the  motion, the  Florida  Public Se rvice  Commiss ion a rticula te d its

position regarding the  showing required to reopen a  closed record

Although we a re  genera lly hes itant to reopen the  record of any proceeding
we  may do so when new evidentia ry proceedings  a re  warranted based on
changed circumstances. In orde r to reopen the  record of a  case , there  must
be  a  s ignifica nt cha nge  of circums ta nce s  not pre s e nt a t the  time  of the
proceedings , or a  demons tra tion tha t a  grea t public inte re s t will be  se rved
(Emphasis  added, footnotes  omitted)

There  has  been no showing in this  case  of any "materia l changes of fact or of law

or of "s ignificant change of circumstances  not present a t the  time of the  proceedings, or a

demonstra tion tha t a  grea t public inte res t will be  served." Rather, the  Second Procedura l

Orde r s ta te s  only tha t "[c]e rta in  informa tion ha s  come  to  light through re ports  of



te s timony give n during a  crimina l tria l in Ne va da  tha t could not have been know a t the

time  the  prior he a rings  in this  ma tte r conclude d, a nd it is  re a s ona ble  tha t the  othe r

pa rtie s , a s  we ll a s  Commis s ione rs  a nd the  Adminis tra tive  La w J udge , could ha ve

que s tions  tha t the y wis h to ha ve  a ns we re d through s wa m te s timony." The  s ta te me nt

la cks  a ny s pe cificity re ga rding wha t ne w informa tion ha s  come  to light a nd why s uch

informa tion could not ha ve  be e n known a t the  time  of the  he a ring. The  Applica nts

submit tha t this  a sse rtion fa lls  short of any lega l s tandard warranting the  reopening of a

closed record

Atta chme nt H to the  S ta ff Re port Adde ndum file d on De ce mbe r 15, 2006, two

10 months  prior to the  s ta rt of the  he a ring, conta ine d two a rticle s  from the La s  Ve ga s

11 ' Re vie w-J ourna l rega rding Mr. Rhodes  tha t discuss  Ms . Kenny. The  firs t is  a  March 30

12 2004, a rticle  re ga rding a  le ga l dispute  whe re in a  court-a ppointe d a rbitra tor e nte re d a

13 judgme nt a ga ins t Mr. Rhode s . Afte r de s cribing the  judgme nt, the  a rticle  s ta te d a s
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In Ma rch 2003, with e x-Countv Commis s ione r Erin Ke nny working on
his  be ha lf; Rhodes  purchased 2,400 acre s  a top Blue  Diamond Hill on the
borde r of the  Re d Rock Na tiona l Cons e rVa tion  Are a  for 450 million
Rhodes  then ran into difficulty ga ining the  approva l to deve lop the  land to
his  sa tis faction, and she . was  ne tted in a  fede ra l politica l corruption probe
She since pleaded 2uiltv to felony char,<zes.' (Empha s is  a dde d)

The  s e cond a rticle  include d in the  S ta ff Re port Adde ndum is  da te d Ma rch 10

2006. and discussed Mr. Rhodes ' Federa l Election Commiss ion se ttlement which was  a

topic of much discuss ion a t the  hea rings . The  a rticle  discusses  federa l bribe ry and wire

fraud charges  aga ins t former Cla rk County Commiss ioners  Mary Kinca id-Chauncey and

La nce  Ma lone , a nd me ntions  tha t Ms . Ke nny "ple a de d guilty a nd coope ra te d with

federa l prosecutors." (Empha s is  a dde d). No one  ca n de ny tha t informa tion re ga rding

Ms. Kenny has been in the record since at least December 15, 2006

Despite  the  cleve r juxtaposition of these  sentences , the  cha rges  to which Ms. Kenny plead guilty did
not involve  Mr. Rhodes, the  Applicants or any of the ir a ffilia tes
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At the  he a ring, Mr. Rhode s  wa s  que s tione d a bout ma ny topics , a lthough he

re ce ive d no que s tions  re ga rding Ms . Ke nny.

Rhodes  te s tified untruthfully, tha t he  mis led the  Commiss ion in any way, or tha t he  tried

to conce a l informa tion re ga rding the  cons ulting work provide d by Ms . Ke nny. Ha d he

re ce ive d que s tions  re ga rding Ms . Ke nny, he  would ha ve  a ns we re d thos e  que s tions

truthfully and comple te ly.

"[c]e rta in informa tion has  come  to light tha t could not have  been know a t the  time the

Thus , the  s ta te me nt in the  Se cond P roce dura l Orde r that

prior hearings" is  contrary to the  facts  in this  case

B. The Rhodes Affidavit filed with the Applicants' Response is not a De
facto reopening of the closed record

The  Second Procedura l Order s ta te s  tha t the  Affidavit of James  Michae l Rhodes

file d with the  Applica nt's  Re s pons e  on J uly 23, 2007, ma y be  vie we d a s  "a  De  fa cto

re ope ning of the  re cord be ca us e  the  a ffida vit re pre s e nts  te s timony for which cros s

examina tion is  necessa ry for due  process  purposes ." Such an a rgument, however, puts

the  Applica nts  in a n impos s ible  Ca tch-22. The  Applica nts  we re  orde re d in the  Firs t

Procedura l Orde r to re spond to the  reques ts  by Commiss ione rs  Munde ll and Mayes  to

re ope n the  close d re cord. In a n e ffort to respond to the  le tte rs  filed by Commiss ione rs

Munde ll and Mayes , the  Applicants  a ttached an a ffidavit of Mr. Rhodes  address ing the

is sues  ra ised in the  le tte rs , namely, tha t Ms . Kenny provided consulting se rvices  to Mr

Rhode s  s ince  e a rly 2003, tha t Ms . Ke nny is  no longe r be ing compe ns a te d for s uch

cons ulting s e rvice s , tha t Ms . Ke nny is  not now nor ha s  s he  e ve r be e n a n e mploye e

office r, dire ctor or sha re holde r of the  Applica nts  or the ir a ffilia te s , a nd tha t Ms . Ke nny

ha s  ha d  no  invo lve me nt wha ts oe ve r with  the  Applica n ts ,  nor will s he  ha ve  a ny

involve me nt wha tsoe ve r in the  future . The  Applica nt's  re sponse  to a  proce dura l orde r

should not be  viewed as a De facto re ope ning of the  close d re cord. If the  submiss ion of

the  Rhode s  Affida vit is  to be  Use d to support a  re ope ning of the  close d re cord in this

case , then the  Applicants  he reby withdraw the  Affidavit



c. The issue is not Mr. Rhodes' availability to testify., but the harmful
delay that will be caused by reopening the closed record

In jus tifying re ope ning the  close d re cord, the  Se cond Proce dura l Orde r quote s

from the  he a ring  tra ns crip t whe re  Mr. Rhode s  a gre e d  to  come  ba ck be fore  the

Commis s ion to te s tify if a s ke d. The  Applica nts ' oppos ition to re ope ning the  clos e d

re cord s hould not be  cons true d a s - a  re fus a l by Mr. Rhode s  to a ppe a r be fore  the

Commiss ion, but ra the r the  e xpre s s ion of a  le gitima te  conce rn re ga rding the  ha m tha t

will re sult from a dditiona l de la ys  in this  ca se . In his  July 3, 2007 le tte r, Commiss ione r

Munde ll e xpre s s e d tha t he  wa nts  a dditiona l que s tion of "Mr. Rhode s a nd pos s ibly

others." (Empha s is  a dde d). In a n a rticle  publis he d in the  J uly 31, 2007, e dition of the

Las  Vegas  Review-Journa l, the  Commission's  spokesperson stated tha t "[t]he re 's  a  ve ry

high like lihood tha t the  commiss ione rs , the  pa rtie s  and/or the judge  may wa nt to hear

from Ms . Ke nny a nd Mr. Rhode s  on this  topic." Ms ; Ke nny is  in no wa y conne cte d to

the  Applicants  or be fore  the  Commiss ion, and an e ffort to compel he r to te s tify may well

de volve  into a  le ngthy le ga l ba ttle  prolonging this  ca s e  inde finite ly. A ROO wa s  firs t

issued in this  case  on January 31, 2006, and scheduled for considera tion a t the  February

14, 2006 Ope n Me e ting. The  de la y in obta ining CC&Ns  for the  Golde n Va lle y South

maste r planned deve lopment has  a lready had an adverse  impact on the  project. Further

de la ys  in s e curing a  wa te r a nd wa s te wa te r provide r will pla ce  the  proje ct in gre a te r
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D. The Applicants have responded to the questions
Commissioners Mundell and Maves regarding Ms. Ken fv

raised by

record,
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Notwiths tanding the  fact tha t recent newspape r a rticle s  rega rding Ms . Kenny do

not rise  to the  leve l of a  ma te ria l change  in the  law or the  facts  jus tifying a  reopening of

the  c los e d th e  Ap p lica n ts  h a ve  re s p o n d e d  to  th e  co n ce rn s  ra is e d  b y

Commis s ione rs  Munde ll a nd Ma ye s  in  the ir le tte rs . In  h is  J u ly 3 ,  2 0 0 7  le tte r

Commis s ione r Munde ll s ta te s  tha t "re ce nt [ne ws pa pe r] a rticle s  ha ve  ra is e d s ome

additional issues  tha t I fee l need to be  addressed, particularly the  a lleged payments  from



Rhodes  could be  cross-examined on his  a ffidavit, unless  Staff, the  Commiss ioners  or the
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de ve lope r J im Rhode s  to forme r Cla rk County Commis s ione r Erin Ke nny." The  le tte r

furthe r s ta te s  tha t a dditiona l que s tioning re ga rding Mr. Rhode s ' conne ction to Ms .

Kenny will be  necessa ry in order for Commiss ioner Munde ll to make  a  de te rmina tion as

to  whe the r the  App lica n ts  a re  fit a nd  p rope r to  ope ra te  in  Arizona . S imila rly,

Commis s ione r Ma ye s ' J u ly 5 , 2007 , le tte r concurs  with  Commis s ione r Mund e ll

re ga rding Mr. Rhode s ' conne ction to Ms . Ke nny a nd furthe r s ta te s  tha t Mr. Rhode s

should appea r unde r oa th to answer ques tions  a s  to "whe the r Ms .Kenny will have  any

officia l role  in the  proposed Arizona  utilitie s ."

In orde r to be  re s pons ive  to the  is s ue s  ra is e d by COmmis s ione rs  Munde ll a nd

Mayes , the  Applicants  submitted an a ffidavit from Mr. Rhodes  addre ss ing Ms . Kenny's

cons ulting work for Mr. Rhode s  a nd he r la ck of a ny involve me nt wha ts oe ve r with the

Applica nts . The  filing of the  a ffida vit wa s  a  good fa ith  a tte mpt on the  pa rt of the

Applica nts  to  provide . une quivoca l s ta te me nts -unde r oa th-to the  Commis s ione rs '

conCerns . The  Applicants  disagree  with the  characteriza tion tha t they were  a ttempting to

"minimize  the  importa nce  of[Mr. Rhode s '] re la tions /'i with Ms. Kenny" as  s ta ted in the

Se cond Proce dura l Orde r. The  Applica nts  a re  not trying to minimize  the  re la tions hip,

nor ha ve  the y e ve r s ought to hide  the  re la tions hip from the  Commis s ion. As  s ta te d

above, the  exis tence of a  re la tionship between Mr. Rhodes and Ms. Kenny, as  well as  her

crimina l cha rge s  a nd subse que nt guilty ple a , we re  known a t the  time  of the  he a ring in

this case.

The  Applicants  note  a lso tha t even if the  closed record were  reopened so tha t Mr.

ALJ  a re  pre pa re d to introduce  e vide nce  to contra dict Mr. Rhode s ' s ta te me nts  in the

e vide nce  would be  forthcoming. While  the re  ma y be  s ome  cumula tive  informa tion

obta ine d through que s tioning of Mr. Rhode s , the  incre me nta l va lue  of tha t a dditiona l

informa tion should be  ba lanced aga ins t the  ha rm tha t will be  caused to the  Applicants

a ffidavit, such s ta tements  will remain uncontroverted on the  record and no new re levant
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II. MOTION TO STAY PROCEEDINGS
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from months of addit ional delay. The reopening of a closed record should be an

extraordinary measure that  should be reserved for extraordinary cases. Absent  a

showing that the Applicants provided untruthful or misleading testimony, or that some

material change in the law or the facts of the case has changed since the hearing, the

closed record should not be reopened.

Finally, to the extent the Commission has any lingering concern regarding the

Applicants or a decision not to .reopen the closed record, then the numerous conditions

t hat  t he  Applicant s  have a lready agreed  t o  meet  ( including t he  unprecedent ed

requirement  of $5 million in performance bonds/let ters of credit )  will ensure that

ratepayers are adequately protected and that the public interest is served.

If the ALJ denies Applicants' Mot ion for Reconsiderat ion,  in the alterat ive,

Applicants must  move for a stay of the proceedings.  This mat ter has been pending

before the Commission for over two years. At the time the Applications were filed in

July 2005, Applicants believed that they would obtain CC&Ns within the Commission's

normal timelines for issuing CC&Ns. In fact, the initial ROO was issued in this case on

January 31, 2006, recommending approval of the CC&Ns with condit ions. Eighteen

months have elapsed since that ROO, and now the Applicants are faced with a reopening

of the closed record. Applicants believe that  reopening the closed record will cause

significant  addit ional delay,  and the AppliCants st ill have no  assurance that  their

Applications will ult imately be approved. Because of human resource issues, market

conditions, loan commitments and other business factors, the developer must consider

and pursue other alternat ives for water and wastewater service if the Commission

proceeds to reopen the closed record. Once Applicants have made a determinat ion

regarding the need to proceed with the Applications, they will file a motion with the

Commission making the appropriate request.
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1 111 . CONCLUS ION
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To a ddre s s  the  que s tions  ra is e d by Commis s ione rs  Munde ll a nd Ma ye s

Applicants  submitted their Response on July 23, 2007, as  ordered by the Firs t Procedural

Order. Chairman Gleason has  s ince filed a  letter in the docket urging the ALJ  to proceed

towards  the  is s uance  of the  ROO s ta ting "it would appea r tha t the re  is  nothing to be

gained in the way of re levant facts  from reopening the closed record, and that the public

inte res t might be  be tte r s e rved by moving forward On the  bas is  of the  ample  record of

e vide nce  a t ha nd." The  Applica nts  s ubmit tha t Cha irma n Gle a s on is  corre ct on this

matte r, and urge  the  ALJ  to recons ider his  decis ion to reopen the  clos ed record in this

case. In the  e ve nt the  ALJ  e le cts  to proce e d to re ope n the  clos e d re cord, the n the

Applicants  reques t tha t the  ALJ  grant the ir Motion to Temporarily S tay this  proceeding

to allow Applicants ' time to determine how the developer intends  to proceed.

RESPECTFULLY SUBMITTED this  le t day of Augus t, 2007.

S NELL & WILMER L.L.P .
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Phoenix, Arizona 85004-2202
Attorneys for Perkins Mountain Water
Company and Perkins Mountain Utility
Company

ORIGINAL and 15 cotes  filed this
200 , with:1s t day of Augus t,

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

21

22

23

24

25

26

27

28

Docke t Control
Arizona Corporation Commiss ion
1200 West Washington
Phoenix, Arizona 85007

By:



1 COP Y of the  fore going ha nd-de live re d
this  1s t da y of Augus t, 2007, to

4

Dwight Nodes , Adminis tra tive  Law Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion

Phoenix. Arizona  85007
1200 West Washington
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Keith Layton, Staff Attorney
Legal Division
Arlzona Corporation Commission
1200 West Washington
Phoenix. Arizona 85007

COP Y ma ile d  th is  1s t da y of
Augus t, 2007, to

Booke r T. Eva nS . J r
Kimb e rly A. Wa rs h a ws ki
Gre e nbe rg Tra urig , L.L.P
2375 Ea s t Ca me lba ck Roa d. S uite  700
P hoe nix. Arizona  85016
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Scott Fisher
Snorts Entertainment
808 Buchanan Blvd.. Ste. 115-303
Boulder City, Nevada 89005
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