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On April 6,  2004,  Decision No.  66893 was issued in this matter . Decision No. 66893

conditionally granted an application filed on August 12, 2003 by Arizona Water Company ("Arizona

Water" or "Company" or "AWC") for an extension of its existing Certificate of Convenience and

Necessity ("CC&N") in Casa Grande, Pinal County, Arizona

Decision No. 66893 placed two conditions on its approval of Arizona Water 's August 12

2003 application. Arizona Water was ordered to file: (1) a copy of the Developers' Certificate of

Assured Water Supply ("CAWS") for both the Post Ranch development and the Florence Country

Estates development with the Arizona Corporation Commission ("Commission") within 365 days of
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l the  Decis ion; and (2) a  main extension agreement associa ted with the  extension a rea  within 365 days

2 of the  De cis ion. De cis ion No. 66893 include d a n Orde ring P a ra gra ph s ta ting tha t in the  e ve nt the

3 Compa ny fa ile d to me e t those  conditions  within the  time  spe cifie d, the  De cis ion would be  de e me d

4 null a nd void without furthe r Orde r of the  Commis s ion.

5 On March 30, 2005, prior to the  April 6, 2005 deadline  for the  compliance  filing requirements

6 in  De cis ion No. 66893, Arizona  Wa te r file d a  Re que s t for Additiona l Time  to Comply with Filing

7 Re quire me nt.

8 On  April 7 ,  2005 , Co lma n  Twe e dy 560 , LLC ("Comrna n") file d  a  le tte r in  th is  docke t

9 a lle ging tha t be ca us e  Arizona  Wa te r fa ile d to time ly s a tis fy the  complia nce  conditions  of De cis ion

10 No. 66893, the  CC&N e xte ns ion conditiona lly gra nte d wa s  a utoma tica lly null a nd void. The  le tte r

l l s ta te d tha t Corr ma n is  the  owne r of a pproxima te ly 1 ,120 a cre s  loca te d in  the  e xte ns ion a re a

12 conditiona lly gra nte d to Arizona  Wa te r in De cis ion No. 66893, a nd tha t a ll but a pproxima te ly 160

13 acres  of tha t prope rty is  included in the  EJR Ranch Maste r P lanned Community ("EJR Ranch") be ing

14 de ve lope d by Robson Communitie s , Inc. ("Robson"). The  le tte r s ta te d tha t Corr ma n doe s  not de s ire

15 to ha ve  its  prope rty include d in  Arizona  Wa te r's C C &N area. The  le tte r furthe r indica te d tha t

16 Colma n ha d re que s te d wa te r utility s e rvice  from its  a ffilia te  P ica cho Wa te r Compa ny ("P ica cho

17 Wa te r"), a nd tha t Comma s  would pre fe r to ha ve  wa te r se rvice  from its  a ffilia te . Corr ma n s ta te d tha t

18 Corr ma n, P ica cho Wa te r, a nd P ica cho S e we r Compa ny ("P ica cho S e we r") a re  a ll a ffilia te s  of

19  Robs on .

20 Picacho Water and Command filed a  request to inte rvene  on May 19, 2005, and on October 5,

21 2005, P ica cho Wa te r file d a  Motion to Consolida te  its  a pplica tion for e xte ns ion of its  CC&N file d in

22 Docke t No. W-03528A-05-0281 with this  docke t.

23 Afte r re s pons ive  a nd  re p ly filings , by P roce dura l Orde r is s ue d  Nove mbe r 14 , 2005 ,

24 inte rve ntion wa s  gra nte d to Corr ma n a nd de nie d to P ica cho Wa te r. Afte r re s pons ive  a nd re ply

25 filings , the  Motion to Consolida te  was  denied by Procedura l Order issued March 22, 2006.

26 On April 11, 2005, the  Commis s ion 's  Utilitie s  Divis ion S ta ff ("S ta ff") re comme nde d tha t

27 Arizona  Wa te r's  re que s t for a n e xte ns ion of time  to comply with De cis ion No. 66893 be  s che dule d

28  for a dditiona l e vide n tia ry proce e dings  on  the  me rits  o f Arizona  Wa te r's  re que s t a nd  Robs on

2 DECIS ION no. 69722
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1 Communities' objection to that request

By Procedural Order issued March 22, 2006, an evidentiary hearing was set for the purpose of

taking evidence on the circumstances and events that have resulted in Arizona Water not complying

with the time periods established in Decision No. 66893. The March 22, 2003 Procedural Order

stated that the setting of a hearing for that purpose did not reopen the Decision granting Arizona

Water a CC&N and that the hearing would not address whether a different water utility should be

providing service to the extension area

The hearing commenced as scheduled before an Administ rat ive Law Judge of the

9 Commission on July 10, 2006, and concluded on July ll, 2006. Arizona Water, Corr man and Staff

10 each appeared through counsel, presented evidence, and cross-examined witnesses. On July 14

ll 2006, and August 18, 2006, Arizona Water tiled Certificates of Filing of Compliance Items. Arizona

12 Water, Cornrnan and Staff filed briefs on September 15, 2006, and response briefs on October 6

13 2006. The matter was taken under advisement pending the submission of a Recommended Opinion

14 and Order to the Commission

15 After consideration of the evidence presented, we conclude that Arizona Water could not

16 comply with the time periods established in Decision No. 66893 because the developer of a portion of

17 the extension mea withdrew its Arizona Department of Water Resources ("ADWR") CAWS

18 application as directed by Corr man. This circumstance and event was beyond Arizona Water's

19 control, and made it impossible for Arizona Water to comply with the condition in Decision No

20 66893 that it tile a copy of the CAWS for the Florence Country Estates development. However, the

area in which the Florence Country Estates development was located is included in an Analysis of

22 Assured Water Supply issued by ADWR on March 2, 2005, for the EJR Ranch development. The

23 issuance of the ADWR Analysis of Assured Water Supply satisfies the objective of the condition in

24 Decision 66893 for submission of a CAWS for the Florence Country Estates development that

25 adequate physical water supplies exist for the development. We therefore find that for purposes of

26 compliance, the conditions placed on Arizona Water's CC&N extension in Decision No. 66893 have

27 been fulfilled

28

DECISION NO 69722
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After considering the evidence in this matter, we are concerned that there may not be a current

2 need or necessity for water service in the portions of the extension area that are owned by Corr man

3  W e also recognize that Corr man does not wish to have its property included in Arizona Water's

4 CC&N at this time. We believe that these issues bear further examination and that they may have

5 some relevance to the best interests of the area ultimately to be served

We also recognize that the proceeding before us is limited to relatively narrow issues

7 whether, for purposes of compliance, Arizona Water should be granted an extension of time to fulfill

8 the conditions of Decision No. 66893 and whether, in fact, those conditions have been fulfilled. We

9 have concluded that these conditions have been fulfilled, and we therefore recognize that, by the

10 terms of Decision No. 66893, Arizona Water holds a CC&N for the extension areas at issue in this

l l proceeding

12 Nonetheless, regarding the property that is owned by Corr man, we would like an opportunity

13 to consider the overall best interests of the Colman area and of the public. We will therefore reopen

14 the record in this matter pursuant to A.R.S. §40-252 and remand this case to the Hearing Division for

15 further proceedings regarding whether Arizona Water should continue to hold a CC&N for the

16 Corr man extension area at this time. We recognize that Arizona Water, as the CC&N holder, is

17 entitled to appropriate notice and an opportunity to be heard. We therefore officially place Arizona

18 Water on notice that our subsequent proceeding on remand will be for the purpose of considering

19 whether the Corr man property should be deleted from the CC&N extension granted to Arizona Water

20 by Decision No. 66893. The Hearing Division is directed to conduct further evidentiary proceedings

21 in this matter, including appropriate opportunities for intervention and an appropriate opportunity for

22 Arizona Water to present its case

23 While the matter currently before us presented relatively narrow issues, we view the

24 proceeding on remand as broad in scope so that the Commission may develop a record to consider the

25 overall public interest underlying service to the Co m property that is included in the extension

area granted by Decision No. 66893. By identifying these issues and requiring further proceedings

we are not prejudging this matter in any way; instead, we merely desire an opportunity to consider the

28 broader public interests implicated herein

DECISION no. 69722



DOCKET NO. W-01445A-03--559

* * * * * * * * *

FINDINGS OF FACT

1 .

l

2 Having considered the entire record herein and being fully advised in the premises, the

3 Commission finds, concludes, and orders that:

4

5 Arizona Water is an Arizona public service corporation certificated to provide water

6 utility service in eight Arizona counties. Arizona Water operates a total of 18 water systems, serving

7 approximately 72,000 customers.

8 2. On August 12, 2003, Arizona Water filed with the Commission an application for an

9 extension of its existing CC&N in CasaGrande, Pinal County, Arizona to include an overall area of

10 ll square miles. The extension area is depicted in Exhibit A, which is a copy of Hearing Exhibit

l l MJW-32 from the instant proceeding, attached hereto and incorporated herein by reference.

12 3. On April 6, 2004, the Commission issued Decision No. 66893 in this docket.

13 4. Decision No. 66893 found that the requested extension area is adjacent to the eastern

14 boundary of Arizona Water's existing Casa Grande CC8cN and the western boundary of Arizona

15 Water's existing Tierra Grande CC&N, and would serve to interconnect the two existing service

16 areas.

17

18 A.

19 6. Decision No. 66893 found that Arizona Water's August 12, 2003 application was

20 based on two requests for service. Harvard Investments requested that Arizona Water provide water

21 service to an approximately 480 acre development to be known as Post Ranch located in Section 29

22 on Exhibit A. Core Group Consultants Ltd. ("Core Group") requested that Arizona Water provide

23 water service to approximately 240 acres located in Sections 26 and 27 on Exhibit A to serve a

24 development to be known as Florence Country Estates.

25 7. Decision No. 66893 adopted Staffs recommendation at the hearing to place two

26 conditions on its approval of Arizona Water's August 12, 2003 application. Arizona Water was

27 ordered to file (l) a copy of the Developers' CAWS for both the Post Ranch development and the

28

5. Decision No. 66893 conditionally granted the entire extension area shown on Exhibit

5 DECISION NO. 69722
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1

2

3

4

5

6

Florence Country Estates development with the Commission within 365 days of the Decision and (2)

a main extension agreement associated with the extension area within 365 days of the Decision.

Decision No. 66893 included an Ordering Paragraph stating that in the event the Company failed to

meet those conditions within the time specified, the Decision would be deemed null and void without

iilrther Order of the Commission.

8. Notice of the August 12, 2003 application and the hearing on the application was

7 provided in accordance with the law.'

9. No intervention requests were filed, and no objections to Arizona Water's application

9 were received. .

8

1 0 10. Decision No. 66893 found that there are no other public service corporations or

11 municipally owned water systems authorized to provide or providing water service in the requested

12 extension area.

13 11. De cis ion No. 66893 found tha t the re  is  a  public ne e d a nd ne ce s s ity for wa te r utility

14 se rvice s  in the  propose d e xte ns ion area.

De cis ion No. 66893 found tha t Arizona  Wa te r is  a  tit a nd prope r e ntity to re ce ive  a n1 5 12.

16 extens ion of its  CC&N to encompass  the  reques ted extens ion a rea .

13. On Ma rch 30, 2005, prior to the  de a dline  for the  complia nce  filing re quire me nts  in

18  De cis ion  No. 66893, Arizona  Wa te r tile d  a  Re que s t for Additiona l Time  to  Comply with  Filing

19 Re quire me nt. Arizona  Wa te r's  tiling s ta te d the  following: "Ha rva rd Inve s tme nts  a nd Core  Group

20  Cons u lta n ts , Ltd ., the  de ve lope rs  fo r the  e xpa ns ion  a re a s , ha ve  in forme d the  Compa ny tha t

21 deve lopment in the  a reas  they propose  to deve lop will be  de layed for anothe r yea r.2 For this  reason,

17

22

23

24

25

26

27

28

| In a letter docketed on April 21, 2004, two trustees of the Dermer Family Trust claimed that they had no record of
receiving notice of the application; that due to the recent illness and death of a principal of the Dermer Family Trust, the
two trustees were not aware of the application and were unfamiliar with the ramifications and effect of the application on
the Dermer property; and the two trustees did not desire that the Dernier property be subject to Decision No. 66893. The
Dermer property was located in the extension area and was subsequently purchased by Corr man (Direct Testimony of
Jim Poulos at 8-9). Arizona Water confined that a copy of the notice of the hearing was mailed via First Class United
States Mail to the address available from the records of the Penal County Assessor for the Dermer property, and was never
returned to the Company as being undeliverable because of an incorrect address, or for any other reason (Rebuttal
Testimony of William Garfield at 4).
2 Arizona Water's witness Garfield testified that the Company's assessment of the status of the developers' projects in
their approvals led the Company to believe that additional time was needed (Tr. at ll), but that "it was an overstatement
to say that we were informed" (Id).

6 DECISIOn NO. 69722
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l the  Company reques ts  tha t it be  given an additiona l 365 days  to file  a  copy of the  Deve loper's

2 certifica te  of assured water supply and the  main extension agreements . This  request should not

3 prejudice any other party, as the Company was the only applicant for a certificate of convenience and

4 necess ity for the areas to be served

14. On April 5, 2005, a Procedural Order was issued directing Staff to respond to Arizona

6 Water's  request on or before  April ll, 2005

15. On April 7, 2005, Corr man filed a  le tter in this  docket s igned by Robson's  general

8 counsel, Brian Gerstman. The letter stated that Commas is the owner of approximately 1,120 acres

9 located in the extension area conditionally granted to Arizona Water in Decision No. 66893, and that

10 ally but approximately 160 acres of that property is  included in the EJR Ranch development. The

l l le tte r a lleged tha t because  Arizona  Water fa iled to timely sa tis fy the  compliance  conditions  of

12 Decis ion No. 66893, the  CC&N extension conditionally granted was automatica lly null and void

13 Cornman's  April 7, 2005 le tte r further s ta ted tha t Corr man does  not des ire  to have  its  property

14 included in Arizona Water's  CC&N area . The le tter indicated that Corr man had requested water

15 utility service firm its affiliate, Picacho Water, and that Comman would prefer to have water service

16 from its affiliate. Corm ran stated that Colman, Picacho Water. and Picacho Sewer are all affiliates

17 of Robson, the  developer of EJR Ranch. Colman sta ted that it would prefer to receive  water and

18 sewer service  from the  Robson affilia tes  "for reasons of cost, convenience , timing, avoidance  of

19 confusion and avoidance of unnecessary duplication of facilities ." Corr man stated that if Picacho

20 Water's CC&N is extended to include Cornman's property, the CC&N areas for Picacho Water and

21 Picacho Sewer will be the same

22 16. On April 7, 2005, Colman reques ted wa te r se rvice  from Picacho Wate r (Direct

23 Testimony of J im Poulos a t 13), and on April 15, 2007, Picacho Water filed an application for an

24 e xte ns ion of its  CC&N to include  the  EJR Ra nch prope rty loca te d within the  Arizona  Wa te r

25 extension area in Docket No. W-03258A-05-0281

26 17. On April 11, 2005, Sta ff filed a  memorandum in which it s ta ted the  following: "In

27 light of the  cha nge  in circums ta nce s  in fa cts  s upporting the  Commis s ion's  de cis ion, S ta ff

28 recommends Arizona Water Company's  request for an extension of time to comply with Decision

DECIS ION no. 69722
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1 No. 66893 be  s che dule d for a dditiona l e vide ntia ry proce e dings  on the  me rits  of Arizona  Wa te r's

2 re que s t a nd Robson Communitie s ' obje ction to tha t re que s t."

3 18. On  April 15 , 2005 , in  Docke t No . W-03528A-05-0281 , P ica cho  Wa te r file d  a n

4 a pplica tion to e xte nd its  CC&N to include  prope rty owne d by its  a ffilia te  Corr ma n. The  e xte ns ion

5 a re a  re que s te d by P ica cho Wa te r in  tha t docke t is  de picte d in  Exhibit B, a tta che d he re to  a nd

6 incorpora te d he re in by re fe re nce . Exhibit B is  a  copy of a n e xhibit from P ica cho Wa te r's  a pplica tion

7  in  tha t docke t. The  e xte ns ion area P ica cho Wa te r re que s te d in Docke t No. W-03528A-05-0281 is

8 loca ted within the  extens ion a rea  conditiona lly granted to Arizona  Wate r in Decis ion No. 66893.3

9 . 19. On April 20, 2005, Arizona  Wa te r file d its  Re s pons e  to S ta ffs  Re comme nda tion for

10 Additiona l EVide ntia ry P roce e dings . Arizona  Wa te r a rgue d tha t its  re que s t for a dditiona l time  should

l l be  approved because  Staff presented no reason why it should not be  approved.

12 20. On May 10, 2005, a  Recommended Order was docketed.

13 21. On Ma y 19, 2005, Robs on file d, on be ha lf of Colma n a nd P ica cho Wa te r, a  Motion

14 to Inte rve ne  a nd Re que s t for Le a ve  to File  Re ply to AWC's  Re sponse  to S ta ff Re comme nda tion for

15 Additiona l Evidentia ry Proceedings  and Exceptions  to ALJ 's  P roposed Orde r.

16 22. Also on May 19, 2005, Corr man, P icacho and Robson filed exceptions  to the  May 10,

17 2005 P ropose d Orde r.

18 23. On Ma y 23, 2005, Arizona  Wa te r tile d its  Re s pons e  to both Ma y 19, 2005 filings

19 made  by Corr man, P icacho Wate r, and Robson.

20 24. The  Recommended Orde r docke ted on May 10, 2005 was  cons ide red a t the  May 24-

21 25, 2005 Open Meeting of the  Commission, but no vote  was  taken on it.

22 25. On S e pte mbe r 28, 2005, a  P roce dura l Orde r wa s  is sue d dire cting the  Commiss ion's

23 Le ga l S ta ff to file , by Octobe r 14, 2005, a  le ga l me mora ndum or brie f on the  is sue  of whe the r the

24 e xte ns ion of Arizona  Wa te r's  CC&N conditiona lly granted in De cis ion No. 66893 is  void.

25 26. On Octobe r 5, 2005, P ica cho Wa te r file d the  following: (1) Notice  of Appe a ra nce  of

26 Counse l; (2) Motion to Consolida te ; (3) Reques t to File  Brie f on the  Issue  of Whe the r Arizona  Wate r

27

28

3 On June 26, 2006, Picacho Water filed a letter in Docket No. W-03528A-05-0-81, stating that there is no longer a need
for service in the area, and stating that Picacho Water "withdraws" its application. There has been no ruling on the June
26, 2006 withdrawal request.

8 DECIS ION NO. 69722
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1 Company's CC&N is Null and Void and Request for Oral Argument; and (4) Request for Ruling on

2 Motion for Intervention

27. On October 14, 2005, Arizona Water filed its Response to Picacho Water Company's

4 Motion to Consolidate, Request to File Brief and Request for a Ruling

28. On October 24, 2005, Picacho tiled its Reply in Support of its Motion to Consolidate

6. Request to File Brief, and Request for Ruling on Motion to Intervene

29. On November 14, 2005, a Procedural Order was issued setting a procedural

8 conference on November 21, 2005, for the taldng of oral argument and discussion of procedural

9 issues in this matter. The November 14, 2005 Procedural Order granted Cornman's Motion to

10 Intervene, and specified that Colman's intervention is limited to the issue of whether the CC&N

l l issued in Decision No. 66893 is void and whether the requested extension of time should be granted

12 The November 14. 2005 Procedural Order denied Picacho Water's Motion to Intervene

13 30. The Procedural Conference was held as scheduled on November 21, 2005

14 31. On November 22, 2005, Staff filed, pursuant to the September 28, 2005 Procedural

15 Order, its Legal Memorandum on the issue of the validity of the CC&N granted in Decision No

16 66893

32.17 On November 23, 2005, a Procedural Order was issued setting procedural deadlines

18 for Commas to file additional arguments on Picacho's Motion to Consolidate, for filing responses to

19 Staffs Legal Memorandum, and for Staff to file a reply to the responses

33. On November 28, 2005, Snell & Wilmer filed a Notice of Appearance of Counsel on20

21 beha lf of Common

22 34. On De ce mbe r 7, 2005, Arizona  Wa te r file d its  Adoption of P re vious  Brie fing

23 Regarding Common Tweedy, LLC

24 35. On December 19, 2005, Arizona  Water filed its  Joiner in and Response  to Staffs

25 Legal Memorandum

26 36. On December 19, 2005, Common filed its Joiner in and Response to Staff's Legal

27 Memorandum

28 37. On January 9, 2006, Staff filed its Reply Pursuant to the November 23, 2005

DECISION NO 69722
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l

2

3

4

Procedural Order

38. On February 17, 2006, Colman docketed its first set of data requests to Arizona

Water

39. On February 24, 2006, Corr man filed a Request to Set Hearing Date

40. On March 7, 2006, Corr man filed a Motion to Compel Discovery

41. On March 16, 2006, Arizona Water filed its (1) Response to Intervenor Corr man

7 Tweedy's Request to Set Hearing Date, (2) Response to Motion to Compel and Alternative Motion

8 for Protective Order; (3) Motion for Procedural Conference; and (4) Request for Additional Time to

9 Comply with Filing Request

10 42. On March 22, 2006, a Procedural Order was issued denying the Motion to

11 Consolidate; finding that Arizona Water's Request for Additional Time to Comply and the

12 Procedural Order issued April 5, 2005 stayed Decision No. 66893's time for compliance with the

13 conditions of that Decision and ordering that Arizona Water's CC&N for the extension area remained

14 valid and in effect until a Commission Ruling on the Request for Additional Time to Comply; setting

15 a Procedural Conference for the pLu'pose of discussing discovery issues and setting a hearing date

16 and stating that the hearing would not be a reopening of the Decision granting Arizona Water a

17 CC&N, but that instead, the scope of the hearing would be limited to the circumstances and events

18 that resulted in Arizona Water not complying with the time periods established in Decision No

19 66893

20 43. On March 28, 2006, Arizona Water filed a Motion to Vacate and Reschedule

21 Procedural Conference. On March 30, 2006, Colman filed a Response to Arizona Water's Motion

22 and also on March 30, 2006, a Procedural Order was issued rescheduling the Procedural Conference

23 which subsequently convened on April 12, 2006

44. On April 19, 2006, a Procedural Order was issued setting a hearing for July 10, 2006

25 and setting associated procedural deadlines

26 45. On June 12, 2006, Staff filed its Staff Report

46. On June 13, 2006, Arizona Water filed the direct testimony of its witness Michael J

28 Whitehead

DECIS ION no . 69722
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47. On July 5, 2006, Staff filed the rebuttal testimony of Steve Olea

48. On July 6, 2006, Arizona Water filed the rebuttal testimony of William M. Garfield

49. On July 6, 2006, Colman filed the rebuttal testimony of Jim Poulos

50. The hearing convened as scheduled on July 10, 2006, before an Administrative Law

Judge of the  Commission. Arizona .Water, Commas and Staff each appeared through counsel

presented evidence, and cross-examined witnesses. The hearing concluded on July ll, 2006

51. On July 14, 2006, and August 18, 2006, Arizona Water filed Certificates of Filing of

8 Compliance  Items

52. Arizona Water, Commas and Staff filed briefs on September 15, 2006, and response

10 briefs  on October 6, 2006. The matter was taken under advisement pending the  submission of a

11 Recommended Opinion and Order to the Commission

12 53. Michael J. Whitehead testified on behalf of Arizona Water to describe and summarize

13 the contacts  the Company had with developers in this  case .both before and after the issuance of

14 Decis ion No. 66893, and the  Company's  e fforts  to obta in main extens ion agreements  from the

15 developers in the extension area. Exhibits admitted into evidence at the hearing document numerous

16 contacts between entities representing developers planning and executing developments within the

17 extension area

18 54. The Company maintains, and regularly amends, a  Master Plan for its  Pinal Valley

19 operations, which includes its  Casa Grande, Stanfield, Tierra  Grande, Arizona City and Coolidge

20 systems (Whitehead Direct Testimony at 5)

21 55. The Company plans its water system based on development needs and the overall

22 engineering plan for construction of storage facilities, transmission mains and other physical plant, in

23 te rms of future  water supplies , water qua lity and trea tment, fire  suppress ion requirements , and

24 efficient water delivery to present and future customers (Id at 5-6)

25 56. The purpose of the CC&N extension request in this docket was not only to serve the

26 Post Ranch and Florence Country Estates developments, both of which requested service prior to the

27 Company's  filing of the  CC&N extens ion reques t, but a lso to facilita te  the  comple tion of a  grid

28 dis tribution sys tem to tie the Casa Grande system to the Tierra Grande system in order to efficiently

5

6
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1 serve entities that would be constructing developments along Florence Boulevard east of Interstate 10

2 (S e e Tr. at 44-45).

3 57. On November 9, 2005, Arizona  Wate r rece ived from the  Arizona  Department of

4 Enviromne nta l Qua lity ("ADEQ") a n Approva l to Cons truct ("ATC") for the  "'Tie rra  Gra nde

5 Inte rconne ct' - cons is ting of ins ta lling a pproxima te ly 35,000 fe e t of l6" DI [ductile  iron]

6 transmiss ion mains  a long Florence  Blvd. to connect wate r sys tems of Tie rra  Grande  and Casa

7 Grande" (Ex. MJW-13). The ATC states that it is void if construction has not started within one year

8 of issuance, but that upon receipt of a written request for an extension of time, ADEQ may grant an

9 extension (Id). Mr. Whitehead testified that Arizona Water intends to request an extension of time

10 for the  ATC at the  proper time (Tr. a t 45). An extension of time for an ATC may be, and generally

l l is, requested after the expiration date (Tr. at 65-66).

12 58. Arizona Water has been contacted regarding the provision of water utility service to

13 the following planned developments located in the extension area: Florence Country Estates, Post

14 Ranch, Hacienda Estates, Hacienda Highlands, Storey Farms, Springwater Pointe, JBC Development,

15 and Rose  Law. The  loca tions  of the  deve lopments  a re  shown on Exhibit A, which is  a  copy of

16 Hearing Exhibit MJW-32, attached hereto and incorporated herein by reference.

17 59. The extension area includes a total of ll sections, as shown in Exhibit A: Sections 19,

18 20, 21, 23, the west % of 24, the west % of 25, 26, 27, 28, 29 and 30, Township 6 South, Range 7

19 East. Sections 19 and 30 are  contiguous to Arizona Water's  existing certificated area for its  Casa

20 Grande system, and the west half of Section 24 and the west half of Section 25 are  contiguous to

21 Arizona Water's existing certificated area for its Tierra Grande system, as the east half of Sections 24

22 and the east half of Section 25 are  already included in the Company's  Tierra  Grande CC&N area.

23 The  extension area  is  bounded on the  north by Storey Road, and on the  south by Earley Road.

24 Florence Boulevard also runs east/west and bisects the extension area, between Storey Road and

25 Earley Road.

26 60. The Post Ranch development, located within Section 29, requested that Arizona Water

27 extend its  CC&N into the  Post Ranch area  on May 24, 2003. ADWR issued a  CAWS to Harvard

28 Casa Grande Ventures, LLC for the Post Ranch development on February 22, 2006 (Ex. WMG-3).
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1 61. .The Hacienda Estates and Hacienda Highlands developments, both located in a

2 portion of Section 30, have requested service from Arizona Water. These two projects applied for a

3 CAWS on March 20, 2006, and Arizona Water has signed a notice of intent to serve ("NOI") for the

4 two projects (Tr. at 196-198; Ex. AWC-4).

5 62. The Storey Farms development, located in portions of Sections 20 and 21, requested

6 service from Arizona Water on May 19, 2006.

7 63. The Springwater Pointe development is located in a portion of Section 30. On August

8 16, 2006, the Company docketed a copy of a Main Extension Agreement between the Company and

9 Springwater Pointe, LLC. This project applied for a CAWS on April 27, 2006 (Tr. at 196-198; Ex.

10 AWC-4).

l l 64. The JBC Development is located in a portion of Section 23, Arizona Water obtained

12 an ATC from ADEQ for the development on March 9, 2006 (Ex. MJW-34). On July 14, 2006, the

13 Company docketed a copy of a main extension agreement between the Company and JBC

14 Development.

15 65. The Rose Law (AG Robertson) development, located in portions of Sections 22, 23,

16 26 and 27, requested service from Arizona Water on October 26, 2005 .

17 66. The Florence Country Estates development, located in portions of Section 26 and 27,

18 requested that Arizona Water extend its CC&N into the Florence Country Estates area by letter dated

19 June 17, 2003, from Core Group. The letter requested that the line extension agreement process be

20 initiated for its proposed off-site water main, and informed Arizona Water that Florence Country

21 Estates had submitted an application to ADWR for a CAWS. .

22 67. After correspondence between Core Group and the Company regarding water plans

23 for the Florence Country Estates development, the Company mailed a copy of its standard Main

24 Extension Agreement to Core Group on October 9, 2003 .

25 68. Arizona Water received an ATC from ADEQ for an off-site water main extension and

26 on-site water distribution system to serve Florence Country Estates on January 8, 2004. The ATC

27 states that it is void if construction has not started within one year of issuance, but that upon receipt

28 of a written request for an extension of time, ADEQ may grant an extension.
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1 William M. Garfield, President of Arizona Water, presented testimony on behalf of the

2 Company regarding the process necessary for a developer to obtain a CAWS.

3 70. The  ba s ic re quire me nts  for obta ining a  CAWS include  de mons tra ting tha t the

4 developer's  subdivis ion has  sufficient supplies  of water ava ilable  to meet the  development's  full

5 water demands for a term of 100 years, and that such water supplies are continuously, physically and

6 legally available to serve the development (Garfield Direct at 4). If the development is located in an

7 a ctive  ma na ge me nt a re a  ("AMA"), the  de ve lope r mus t a ls o prove  tha t wa te r us e  within the

8 development complies with ADWR's management plan for the AMA within which the development

9 is  loca ted, and tha t wa te r use  complies  with ADWR's  management goa l for the  AMA (Id ). The

10 deve loper must work with ADWR staff to determine the water demand for the development at full

ll buildout, and the developer must provide some form of financial assurance that the facilities needed

12 to serve the water needs for the development will be constructed, typically in the form of construction

13 assurance  (Id a t 5).

14 71. Municipal jurisdictions also have a role in the CAWS process, such as approvals of

15 preliminary and final development plats  (Id a t 4).

16 72. In order to issue a CAWS for a development to be served by a water company, ADWR

17 requires that the  development be located within a  water company's  certificated area, and that the

18 water company s ign a  NOI (Id a t 6).

19 73. In the Pinal AMA, where the extension area is  located, ADWR has determined that

20 125 gallons of water per capita per day can be used from groundwater, and that all usage above this

21 amount mus t come from renewable  sources  (Id). Typica lly, deve lopers  comply with the  AMA's

22 ma na ge me nt goa l by e nrolling the ir de ve lopme nt with the  Ce ntra l Arizona  Groundwa te r

23 Replenishment District ("CAGRD") (Id ). A development with irrigation grandfathered groundwater

24 rights can also meet the management goal requirements by extinguishing such rights and pledging

25 the m to the  de ve lopme nt (Id.). A water company participa tes  with the  developer in executing

26 agreements with the Central Arizona Water Conservation District ("CAWCD"), which oversees the

27 CAGRD, for enrollment of the development in the CAGRD (Id at 6).

28 74. In regard to the Florence Country Estates development, Arizona Water approved one

69.
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or more NOIs for the development, executed and reported an annual reporting agreement between the

2 Company, the developer and the San Carlos Irrigation and Drainage District; and executed the

3 standard municipal provider reporting agreement with the CAWCD, because the development was

4 being enrolled in the CAGRD (Id at 7-9)

5 75. Water companies have little control over when a CAWS will be issued by ADWR

6 76. Arizona Water completed all the requirements for a water provider in the CAWS

7 process for the Florence Country Estates development

77. Jim Poulos, Vice President of Corr man, testified on behalf of Colman regarding

9 Colman's role in the CAWS process for the Florence Country Estates development

78. On October 18, 2004, an application for an Analysis of Assured Water Supply for EIR

l l Ranch was submitted to ADWR, signed by signatories on behalf of trustees of the Dermer Family

12 Trust, Hwy 287 Florence Blvd. Inc., Sun Lakes - Casa Grande Development LLC, and Comman (See

13 Ex. WMG-13). The October 18, 2004 application was prepared at the direction of Mr. Poulos (Tr. at

14 234), listed Arizona Water and Picacho Water as the water provider, and included Sections 26 and

15 27, the Florence Country Estates development property (Id ). The application did not include a NOI

16 from either Arizona Water or Picacho Water, but instead requested that ADWR complete the analysis

17 without the NOI forms

18 79. Robson did not notify Arizona Water that it would be listed as a water provider for

19 EJR Ranch on the October 18, 2004 application for an Analysis of Assured Water Supply for EIR

20 Ranch (Tr. at 234-235), and did not ask Arizona Water to provide a NOI for the application, but

21 instead stated that an NOI was not yet available (Tr. at 235). At the hearing, Mr. Poulos agreed that

22 Arizona Water would have provided a NOI, but that in effect, EJR Ranch was requesting that ADWR

process the application for an Analysis of Assured Water Supply for EJR Ranch without the necessity

24 of requesting an NOI from Arizona Water (Tr. at 236)

80. On October 29, 2004, at the request of Colman, Core Group made a request of

26 ADWR in writing that the file concerning the application for a CAWS for Florence Country Estates

27 be closed (Ex. CT-loA, Revised Rebuttal Testimony of Jim Poulos at 6, 8, 9, Ex. WMG-12. Ex. CT

28 17, CT-18, CT-19, CT-20). Corr man at that time told Brian Carpenter of HWY-Florence Boulevard
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Inc., a nd  Ma dis on  Dive rs ifie d  882  Corp ., tha t he  s hould  withdra w the  CAWS  a pplica tion  fo r

Flore nce  Country Es ta te s  be ca us e  the  pe nding CAWS  for Flore nce  Country Es ta te s  would be

incons is te nt with the  la nd pla n Corr ma n wa s  de ve loping (Ex. CT-loA, Re vise d Re butta l Te s timony

of J im Poulos  a t 6)

81. Mr. P oulos ' origina l pre ~file d te s timony wa s  tha t the  firs t time  Colma n wa s  a wa re

6 tha t a  CAWS  a pplica tion ha d be e n file d a nd the n withdra wn* by the  s e lle rs  of the  Flore nce  Country

7 Es ta te s  prope rty wa s  whe n Mr. P oulos  re a d the  re file d dire ct te s timony of Arizona  Wa te r's  witne s s

8 Mr. Ga rfie ld in this  proce e ding (Ex. CT-10). Howe ve r, a fte r be ing informe d on the  e ve ning of J une

9 10, 2006, of the  e xis te nce  of e ma il docume nta tion re ga rding this  is sue  (Tr. a t 250-254), Mr. Poulos

10 re da cte d a nd a dde d de ta il to his  te s timony a t the  he a ring, s ta ting tha t he  ha d informe d a s s ocia te

11 counse l for Robson tha t the  Florence  Country Esta tes  property CAWS should be  revoked (Tr. a t 210

12  250-262). Mr. P oulos  a ls o  s pons ore d  a  He a ring  Exhib it s howing  tha t on  Octobe r 28 , 2004

13 Cornman's  Vice  President S teve  Soriano instructed the  same associa te  counse l for Robson via  e -mail

14 copie d to Mr. P oulos , tha t the  owne rs  of the  Flore nce  Country Es ta te s  prope rty s hould "pull the ir

15 a pplica tion a nd close  the  file ." (Ex. CT-20)

16 82. At the  hea ring, Mr. Poulos  te s tified tha t Robson's  gene ra l counse l, Mr. Gers tman, was

17 pre s e nt during the  firs t da y of the  he a ring (Tr. a t 206). Mr. P oulos  s ta te d tha t following the  cros s

18 e xa mina tion of Arizona  Wa te r's  witne s s  Mr. Ga rfie ld re ga rding the  withdra wa l of the  CAWS  by the

19 owne rs  of the  Flore nce  Country Es ta te s  prope rty owne rs , Mr. Ge rs tma n a ske d the  Vice  P re s ide nt of

20 Comma nd to re vie w Corr ma n file s  to confirm the  a ccura cy of the  s ta te me nts  in Mr. P oulos ' origina l

21 te s timony rega rding the  is sue  (Tr. a t 207). Mr. Poulos  te s tified tha t documents  marked and admitted

22 a s  He a ring Exhibits  CT-17, CT-18, CT-19 a nd CT-20, cons is ting of e ma ils  re ga rding the  Flore nce

23 Country Es ta te s  prope rty CAWS , we re  subse que ntly found in Mr. S oria no's  e -ma il a rchive s  (Tr. a t

24  206 -211)

25 83. Corr ma n clos e d on its  a cquis ition of the  Flore nce  Country Es ta te s  de ve lopme nt

26 prope rty on De ce mbe r 17, 2004 (Dire ct Te s timony of J im P oulos  a t 6). Mr. P oulos  te s tifie d tha t

27 Robson does  not plan to deve lop the  Comman property in the  nea r te rm, but ins tead hold the  property

28 as an investment for tax purposes  (Id. a t 8-11)

1

2

3

4
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1 84. Sections 26 and 27, the area in which the Florence Country Estates development was

2 located, are included in an Analysis of Assured Water Supply issued by ADWR on March 2, 2005,

3 for the EJR Ranch development. The Analysis of Assured Water Supply concludes that the projected

4 demands for the entire EJR Ranch development M11 be physically and continuously available for 100

5 years.

6 The extension area conditionally granted in Decision No. 66893 lies between two

7 existing areas certificated to Arizona Water, the Casa Grande system to the west, and the Tierra

8 Grande system to the east.

9 86. Arizona Water's Master Plan calls for the completion of a grid distribution system

10 across the extension area to tie the Casa Grande system to the Tierra Grande system in order to

l l efficiently serve entities that will be constructing developments in the extension area.

12 87. The March 2, 2005 issuance of the ADWR Analysis of Assured Water Supply for the

13 area including the Florence Country Estates development satisfies the objective of die condition in

14 Decision 66893 for submission of a CAWS for the Florence Country Estates development that

15 adequate physical water supplies exist for the development.

16 88. In its Opening Brief, Staff states that there are several reasons why the time extension

17 should be granted in this case, and several reasons why it should not.

18 89. Staff believes that facts in favor of granting the extension include the following: Staff

19 states that Arizona Water is capable and willing to serve the extension area, and remains a fit and

20 proper entity to serve the extension area, as the Commission found in Decision No. 66893. Staff

21 notes that one of Staff"s major concerns, malting sure enough water is available to serve planned

22 development, has been satisfied with the ADWR Analysis of Assured Water Supply for the extension

23 area. In addition, Staff notes that the configuration of Arizona Water's master distribution plan,

24 which includes the extension area, would benefit customers (Staff Opening Br. at 2).

25 90. Staff believes that facts not in favor of granting the extension include the following:

26 Staff states that the current property owner, Corr man, does not wish to be served by Arizona Water,

27 Cornman's development plan timeframe for EJR Ranch has been extended beyond the one year

28 requirement in Decision No. 66893; and there is another provider in the area (Id at 2-3).

85.
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1 91 . S ta ff s ta te s  tha t if the  Commiss ion grants  Arizona  Wate r a  time  extens ion in this  case ,

2 it is  S ta ffs  pos ition tha t the  time  e xte ns ion s hould not include  the  Corm ra n prope rty, but the  re s t of

3 the  e xte ns ion a re a  s hould re ma in in Arizona  Wa te r's  CC&N te rritory (Id a t 3).

We  find tha t the  factors  S ta ff cite s  in favor of granting the  time  extens ion s ignificantly4 92.

5 outweigh the  facts  presented in this  proceeding in support of not granting the  extension of time .

93. We  find tha t the  factors  se t forth by S ta ff in support of not granting the  time  extens ion6

7 do not justify denying the time extension solely for the Corr man property. While we recognize, as

8 did Staff; that Common has extended its planned development timeframe beyond that originally

9 planned by the owners of the Florence Country Estates property, the development timeframe for other

10 properties within the extension area has likewise been extended further than originally foreseen.

l l Development has proceeded in the extension area, and no party has recommended that other

12 undeveloped properties in the extension area be excluded from an extension of time. Nor should they

13 be excluded, because to do so could have the effect of eroding public reliance on the certainty of the

14 Commis s ion's  CC&N proce s s .

15 94. We  a lso recognize , a s  does  S ta ff, tha t Corr man would pre fe r tha t its  a ffilia te  Robson

16 provide  wa te r utility s e rvice  to its  e ntire  pla nne d de ve lopme nt loca te d within the  Arizona  Wa te r

17  CC&N e xte ns ion area. Howeve r, this  proceeding is  not the  prope r venue  for de te rmining whe the r a

18 diffe re nt provide r will provide  se rvice  to Common's  de ve lopme nt. As  s ta te d in the  P roce dura l Orde r

19 is s ue d Ma rch 22, 2006, this  e vide ntia ry he a ring wa s  s e t for the  purpos e  of ta king e vide nce  on the

20 circums ta nce s  a nd e ve nts  tha t ha ve  re s ulte d in Arizona  Wa te r not complying with the  time  pe riods

21 established in Decis ion No. 66893. The  evidence  presented has  clea rly demonstra ted tha t Cornman's

22 a ctions  re s ulte d  in  Arizona  Wa te r be ing  una ble  to  comply with  tha t De cis ion . As  s ta te d  in  the

23 P roce dura l Orde r, this  proce e ding did not re ope n the  De cis ion gra nting Arizona  Wa te r a  CC&N

24 e xte ns ion, a nd did not a ddre s s  whe the r a  diffe re nt wa te r utility s hould be  providing s e rvice  to the

25 extension area. This  proceeding was  not noticed a s  a  reques t for de le tion from a  CC&N te rritory.

26 95. . This  Commis s ion found in De cis ion No. 66893 tha t Arizona  Wa te r is  a  fit a nd prope r

2 7  e n tity to se rve the  extens ion a rea , and tha t the re  is a need for s e rvice  in the  e xte ns ion area. S ta ffs

28 witne ss  te s tifie d a t the  he a ring tha t Arizona  Wa te r continue s  to be  a  fit a nd prope r e ntity to se rve  the
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1 extension area, and is capable and willing to serve it (Tr. at 310)

96. The evidence presented in this hearing demonstrates that Arizona Water could not

3 comply with the time periods established in Decision No. 66893 because the developer of Sections 26

4 and 27 Mthdrew its ADWR CAWS application at the direction of Corr man. This circumstance and

5 event was caused by Corr man and was beyond Arizona Water's control. Corm ran directed that

6 action be taken which made it impossible for Arizona Water to file a copy of the CAWS for the

7 Florence Country Estates property.

8 97. The availability of water quantity for the extension area has been proven by the March

9 2, 2005 issuance of the ADWR Analysis of Assured Water Supply for the area including the Florence

10 Country Estates development, and the objective of the condition in Decision 66893 for submission of

11 a CAWS for the Florence Country Estates development that adequate physical water supplies exist

12 for the development has been satisfied.

13 98. We Lind that for purposes of compliance, the conditions placed on Arizona Water's

14 CC&N extension in Decision No. 66893 have been fulfilled.

15 99. It is in the public interest to extend the deadline for compliance with the conditions of

16 Decision No. 66893 to the date of this Decision.

17 100. There may not be a current need or necessity for water service in the portions of the

18 extension areathat are owned by Colman, and Colman does not wish to have its property included

19 in Arizona Water's CC&N at this time. These issues bear further examination and may have some

20 relevance to the best interests of the area ultimately to be served.

21 101. It is in the public interest to remand this case to the Hearing Division for further

22 proceedings regarding whether Arizona Water should continue to hold a CC&N for the Corr man

23 extension area at this time.

24 102. As the CC&N holder, Arizona Water is entitled to appropriate notice and an

25 opportunity to be heard. Our subsequent proceeding on remand will be for the purpose of

26 considering whether the Corm ran property should be deleted from the CC&N extension granted to

27 Arizona Water by Decision No. 66893 .

28
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l 103. The Hearing Division should conduct further evidentiary proceedings in this matter,

2 including appropriate opportunities for intervention and an appropriate opportunity for Arizona Water

3 to be heard.

4 104.. The proceeding on remand should be broad in scope so that the Commission may

5 develop a record to consider the overall public interest underlying service to the Corr man property

6 that is included in the extension area granted by Decision No. 66893. By identifying these issues and

7 requiring further proceedings, we are not prejudging this matter in any way, instead, we merely desire

8 an opportunity to consider the broader public interests implicated herein.

CO NCLUS IO NS  O F  LAW

ORDER

IT IS  THEREFORE ORDERED tha t for purpos e s  of complia nce , the  conditions  s e t forth in

De cis ion No. 66893 ha ve  be e n fulfille d.

IT IS  FURTHER ORDERED tha t the  de a dline  for complia nce  with the  conditions  of De cis ion

9

10 l . Arizona  Wa te r Compa ny is  a  public se rvice  corpora tion within the  me a ning of Article

11

12 2. The  Commiss ion has  jurisdiction ove r Arizona  Wate r Company and the  subject ma tte r

13 of this  proceeding.

14 3. As  e s ta blis he d in De cis ion No. 66893, Arizona  Wa te r Compa ny is  a  fit a nd prope r

15 entity to provide  wa te r utility se rvice  to the  extens ion a rea .

16 4.

17  in te re s t.

18 5. This  De cis ion s e rve s  a s  notice  to Arizona  Wa te r Compa ny tha t the  Commiss ion will

20

21

22

23

24

25

26

27

28

No. 66893 is  he reby extended to the  da te  of this  Decis ion.

IT IS  FURTHER ORDERED tha t this  ca s e  is  re ma nde d to the  He a ring Divis ion for furthe r

proce e dings  re ga rding whe the r Arizona  Wa te r Compa ny s hould continue  to hold a  CC&N for the

Corm ran extension a rea  a t this  time .
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IT IS FURTHER ORDERED that Arizona Water Company is hereby on notice that the

2 Commission's subsequent proceeding on remand will be for the purpose of considering whether the

3 Corr man property should be deleted from the CC&N extension granted to Arizona Water Company

4 by Decision No. 66893

5 IT IS FURTHER ORDERED that this Decision shall become effective immediately

6

7
BY ORDER OF THE ARIZONA CORPORATION COMMISSION

15
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