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Enclosed please  find the  recommenda tion of Adminis tra tive  Law Judge  Jane  Rodda .
The  recommendation has  been filed in the  form of an Opinion and Order on:

MCLEODUSA TELECO1»N»/IUNICATION SERVICES, INC. vs.
QWEST CORPORATION

(COMPLAINT)

Pursuant to A.A.C. R14-3-1 l0(B), you may file  exceptions  to the  recommenda tion of
the  Adminis tra tive  Law Judge  by filing an origina l and ten (10) copie s  of the  exceptions  with
the  Commission's  Docke t Control a t the  address  lis ted be low by 4:00 p.m. on or be fore :

AUGUST 16, 2007

The  e nclose d is NO T a n orde r of the  Commis s ion, but a  re comme nda tion of the
Adminis tra tive  Law Judge  to the  Commissioners . Considera tion of this  matte r has te nta tive ly
been scheduled for the  Commission's  Working Session and Open Meeting to be  he ld on:

AUGUST 21, 2007 and AUGUST 22, 2007

4/
For more information, you may contact Docket Control at (602) 542-3477 or the

Healing Division at (602)542-4250. For information about the Open Meeting, contact the
Executive Secretary's Office at (602) 542-3

QIAN ElL
EXECUTIVE DIRECTOR
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1 BEFORE THE ARIZONA CORPORATION COMMISSION

2 COMMISSIONERS

3

4

5

MIKE GLEASON, Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

6

7 IN THE  MATTE R OFF DOCKET no. T-03267A-06-0105
DOCKET NO. T-01051B-06-0105

8
MCLEODUSA TELECOMMUNICATIONS
SERVICES, INC.,

9 Compla ina nt, DECISION no.

10 vs .
f

11 QWE S T CORP ORATION,

12 Re s ponde nt. OPINION AND ORDER

13 DATE OFHEAREIG: J uly 11 a nd 12, 2006

14 PLACE OF HEARING: Phoenix, Arizona

15 ADMINISTRATIVE LAW JUDGE:

16 APPEARANCES:

Amy Bjelland and Jane L. Roddal

17

Michael W. Patten, ROSHKA, De LF 86.
PATTEN and William H. Courter on behalf of
McLeodUSA TelecommMcations Services,
Inc., and

18

19
Lis a  An d e rl,  Tim o th y J .  Go o d win  a n d  No rm a n
G. Curtright on be ha lf of Qwe s t Corpora tion.

20 BY THE COMMISSION:

21

22 * * * * * * * * * *

23 Having considered the entire record herein and being fully advised in the premises, the

24 Arizona Corporation Commission ("Commission") finds, concludes, and orders that:

25 F INDING S  O F  F AC T

26 On February 21, 2006, McLeodUSA Telecommunications Services, Inc. ("McLeod")

27

28 1 Amy Bj eland conducted the hearing in this matter. Jane L. Rodder prepared the Recommended Opinion and Order.
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DOCKET no. T-03267A-06-0105 et a l.

2

3

4

1 tile d with the  Commis s ion a  Compla int a ga ins t Qwe s t Corpora tion ("Qwe s t") a lle ging tha t Qwe s t

ove rcha rge d McLe od for colloca tion powe r charges unde r the  te rms  of the ir In te rconne ction

Agre e me nt ("ICA").

5

6

On Ma rch 16, 2006, Qwe s t file d its  Ans we r to the  Compla int a nd Counte rcla im for

payment a llegedly withhe ld by McLeod in connection with the  dispute .

On Ma rch 28, 2006, McLe od file d its  Re ply to Counte rcla im.

On Ma rch 30, 2006, the  pa rtie s  tile d a  Joint S tipula tion conta ining propose d he a ring

9 5. 5 ,

10 e s ta blishe d.

11 6. On Ma y 12, 2006, McLe od file d the  Dire ct Te s timony of Micha e l S ta rke y, S idne y L.

12 Morrison a nd Ta mi J . S pocoge e .

13 7. On June  2, 2006, the  pa rtie s  filed a  Joint S tipula tion of a  revised procedura l schedule

14 in orde r to a llow McLeod to ra ise , and Qwes t to re spond to, is sue s  not ra ised in the  Direct Tes timony

15 filed by McLeod on May 12, 2006. The  ,pa rtie s  requested tha t the  origina l da te  for hearing remain the

1 6  s a me .

3.

7 4.

8 da te s  a nd filing de a dline s .

O n  Ap r i l 2 0 0 6 ,  b y  P ro c e d u ra l O rd e r ,  a  h e a r in g  a n d  filin g  d e a d lin e s  we re

17 8.

9 .

By P roce dura l Orde r da te d J une  6, 2006, re vis e d tiling de a dline s  we re  e s ta blishe d.

O n  J u n e  9 ,  2 0 0 6 ,  Mc Le o d  file d  th e  S u p p le m e n ta l Dire c t  Te s t im o n y o f Mic h a e l18

19 S ta rke y.

20 10. On June  22, 2006, Qwe s t file d a  Motion to S trike  the  Supple me nta l Dire ct Te s timony

21 of MI. Micha e l S ta rke y. Qwe s t a ls o file d the  Dire ct Te s timony of Te re s a  K. Million, Willia m R.

22 Ea s ton, a nd Curtis  As hton.

23 l l . On July 5, 2006, McLe od tile d the  Re butta l Te s timony of Micha e l S ta rke y, S idne y L.

24 Mon'is on a nd Ta mi J . S pocoge e . McLe od a ls o file d its  Oppos ition to Qwe s t's  Motion to S trike  the

25 Supplementa l Direct Tes timony of Michae l S ta rkey.

26 On J uly 11 a nd 12, 2006, the  he a ring wa s  he ld a s  s che dule d. At he a ring, Qwe s t's

27 Motion to  S trike  the  S upple me nta l Dire ct Te s timony of Mr. Micha e l S ta rke y wa s  de nie d. At the

28 conclusion of the  hearing, the  parties  agreed to brie f the  issues  in lieu of making closing s ta tements .

12.

2.

2 DECISION NO.



DOCKET NO. T-03267A-06-0105 et al.

1 5

1 13. On September 8, 2006, the parties filed their Closing Briefs. The parties filed their

2 Reply Briefs on September 22, 2006.

3 14. On September 29, 2006, Qwest filed a Notice of Filing Supplemental Authority,

4 attaching the Report and Order of the Public Service Commission of Utah, in In the Matter of the

5 Complaint ofMcLeodUSA Telecommunications Services, Inc. vs Qwest Corporation for Enforcement

6 of Commission~Approved Interconnection Agreement, No. 06-2249-01, issued on September 28,

7 2006.

8 15. On October 2, 2006, Qwest filed a Second Notice of Filing Supplemental Authority,

9 attaching the "Initial Order: Recommended Decision to Deny Petition for Enforcement" of the

10 Washington State Utilities and Transportation Commission in MeLeodUSA Telecommunications

ll Services, Inc. v. Qwest Corporation, No. UT-063013, dated September 29, 2006.

12 16. On October 25, 2006, McLeod tiled its Response to Qwest's Filings of Supplemental

13 Authorities. McLeod argues both the WasMngon and Utah Orders make the same legal error by

14 failing to consider the entire Interconnection Agreement..

17. On OCtober 31, 2006, .Qwest tiled a Motion to Strike .or in the Alternative. Motion for

16 Leave to File Reply Brief Qwest argues that the Commission should strike McLeod's Response to

17 Qwest's Supplemental Authorities because it is unauthorized. In the alternative, Qwest sought leave

18 to tile a Reply. Qwest included its Reply with its Motion.

19 18. On November 16, 2006, McLeod tiled a Response to Qwest's Motion to Strike or In

20 the Alterative Motion for Leave to File a Reply. McLeod argued its Response was appropriate, and

21 stated it did not object to Qwest's Reply.

19. On February 21, 2007, Qwest filed a Notice of Filing of Third Supplemental

23 Authority. Qwest at tached the Final Order Affirming Init ial Order; Denying Petit ion for

24 Enforcement of the Washington State Utilities and Transportation Commission in No. UT-063013.

25 20. On April 19, 2007, Qwest filed a Notice of Filing of Fourth Supplemental Authority,

26 comprised of the Rehearing Order, reaffirming the July 27, 2006 Order of the Iowa State Department

27 of Commerce Utilit ies Board, In re McLeodUSA Telecommunications Services Inc. Qwest

28 Corporation, No. FCU-06-20, dated April 17, 2007.

22
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1 21.

2

3

4

5

The Commission can benefit from the filing of supplemental authorities which become

available after briefing has concluded in a case, however, in general, the Commission only permits

additional legal arguments upon prior authorization. In this case, the arguments made by McLeod

and Qwest regarding the supplemental authorities reflect substantially the same arguments McLeod

and Qwest made in this proceeding and do not add materially to the record in this proceeding.

6 The Amendment at Issue

7 22.

8

9

10

McLe od a nd Qwe s t e nte re d into a  DC2 P owe r Ame ndme nt to the ir e xis ting ICA in

Augus t of 2004 (the  "Ame ndme nt"). It wa s  file d with the  Commis s ion a nd be ca me  e ffe ctive  by

opera tion of law on September 30, 2004. The  language  of the  Amendment a t issue  in this  proceeding

is  a s  follows :

11 ATTAC HME NT 1

12 DC Power Measuring

13 1.0~ Mo n ito r in g

14

15

16

17

1.1 CLEC orders DC power in increments of ' twenty (20) amps
wlieiiever possible. orders an-,inCrementlargclt -sixty (60)
amps, engineering practice normally terminates such feed on a power
board. I f CLEC orders 'an increment smadler~ than -or equal-to sixty (60)
amps,. the terrninadons will normally appear on a .Battery Distribution
Fuse Board (BDFB). "

18

19

20

21

22

23

24

25

26

27

1.2 If CLEC orde rs  s ixty (60) a mps  or le s s , it will norma lly be  pla ce d
on a  BDFB whe re  no monitoring will occur s ince  the  powe r us a ge  ra te
re fle cts  a  dis count from the  ra te s  for thos e  fe e ds  gre a te r tha n s ixty (60)
a mps . If CLEC orde rs  more  tha n s ixty (60) a mps  of powe r, it norma lly
will be  pla ce d on the  powe r boa rd. Qwe s t will monitor usage at the  power
boa rd on a  s e mi-a nnua l ba s is . Howe ve r, Qwe s t a ls o a gre e s  to ta ke  a
re a ding within thirty (30) Da ys  of a  writte n CLEC re que s t, a fte r CLEC's
ins ta lla tion of ne w e quipme nt. Qwe s t will pe rform a  ma ximum of four (4)
readings  per year on a  particula r colloca tion s ite . Based on these  readings ,
if CLEC is  utilizing le s s  tha n the  orde re d a mount of powe r, Qwe s t will
re duce  the  monthly usa ge  ra te  to CLEC's  a ctua l use . If CLEC is  utilizing
more  than the  ordered amount, Qwest will increase  the  monthly usage  ra te
to the  CLEC's  actua l use . Until such time  tha t CLEC places  equipment and
a  re que s t is  re ce ive d from CLEC to monitor, Qwe s t will bill CLEC ba se d
on the  amount of power orde red Once  Qwest rece ives  a  CLEC monitoring
reques t, it will bill the  actua l power usage  ra te  Hom the  da te  of the  CLEC's

28 2 Direct Current.

4 DECISION no.



Recurring
Charge

8 1 4 PowerUsage
-48 Volt DC Power Usage, per Ampere, per Month8.1.4.1
8.1.4.1.1 Power Plant

8.1.4.1.1.1 Greater Than 60 Amps $10.75
I8.1.4.1.1.2 url to 60 Amps $10.75

8.1.4.1.1.3 Less Than 60 Amps $10.75

Power Usage8.1.4.1.2
Less Than 60 Amps, per Amp8.1.4.1.2.1 $3.84

8.1.4.1.2.2 More Than 60 Amps, per Amp $7.27

13

10

1 1

12

14

IN"

2

4

3

1

6

5

7

8

9

monitoring request until the next reading. The next reading date may be
generated as a result of the CLEC request or a Qwest routine reading and
Billing will be adjusted on whichever date comes first.

2.0

2.1 -48 Vol t DC Power Usage and AC Usage Charges. Provide -48
vol t DC power to CLEC col located equipment and (sic) is fused at one
hundred twenty-tive percent ( l25%) of  request. The DC Power Usage
Charge is for the capacity of  the power plant available for CLEC's use.
The AC Usage Charge is for  the power used by CLEC. Both  the  DC
Power Usage Charge and the AC Usage Charge are appl ied on a per
ampere basis.

2.2 The  -48 Volt DC P owe r Us a ge  Cha rge  is  s pe c ifie d  in  Exhibit A of
the  Agre e me nt a nd a pplie s  to  the  qua ntity of -48 Volt Ca pa c ity s pe c ifie d
by the  CLEC in its  orde r.

2.2.1 -48 Volt DC Power Usage Charge - Applies on a per amp basis to
all orders of greater than sixty (60) amps. Qwest will initially apply the -
48 Volt DC Power Usage Charge from Exhibit A of the Agreement to the
quantity of power ordered by CLEC. Qwest will determine the actual
usage at the power board as described in Section 1.2 There is a one(1)
amp minimum charge for -48 Volt DC Power Usage.

Rate Elements - All Collocation

DOCKET no. T -03267A.06-0105 et al.

1 7 23.

. 2.3 CLEC ratesfforr=Co1location must bez-included in-CLEC's existing .
Interconnection Agreement with Qwest prior to amending with DC Power .
Monitoring (Measuring) Amendment. " ..

Exhibit A to the Interconnection Agreement sets forth the rate elements at issue as

18 fo llows :

19

20

21

22

23

24

25

26 24.

27

DC power is provided from the DC power plant in the incumbent local exchange

carrier ("ILEC") central office ("CO") where AC power from the power utility is converted to DC

28

5 DECIS ION no.
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1

2

power by rectifie rs  (backed up by ba tte rie s  and genera tors ) for use  by a ll communica tions  equipment

hous e d in the  CO. The  DC powe r is  de live re d ove r dis tribution, or fe e de r, ca ble s  to McLe od a nd

3

4

othe r compe titive  loca l exchange  cante rs  ("CLECs") colloca ted in the  CO.

25.

6

According to the  Ame ndme nt, the  DC Powe r Usa ge  Cha rge  is  for the  ca pa city of the

5 power plant made  ava ilable  to the  CLEC. The  AC Usage  Cha rge  is  the  power used by the  CLEC.

26. P rior to e nte ring into the  Ame ndme nt, Qwe s t bille d McLe od both the  P owe r Us a ge

7

8

9 27.

1 0

1 1

cha rge s  a nd the  DC P owe r P la nt Cha rge s  ba se d on the  numbe r of a mps  McLe od spe cifie d in the

power feed orde rs . (Tr a t 221-222)

Qwest and McLeod agree  tha t the  Amendment changed the  billing method for the  ra te

e le me nt "8.1.4.2.2 P owe r Usa ge  .- More  tha n 60 Amps , pe r Amp" from a n "a s  orde re d" to a n "a s

measured" bas is . Thus , for power cables  grea te r than 60 amps , Qwest would cha rge  McLeod for the

12

13

actual power used.

28.

1 4 rate element.

1 5 Gre a te r

16

The  parties  disagree , however, as  to how the  Amendment a ffected die  DC Power Plant

McLe od a rgue s  tha t the  Ame ndme nt re quire s  tha t cha rge s  for "DC P owe r P la nt -

than 60'amps" a lso be  billed on an "a s  measmed" ba s is , Qwes t a rgues  tha t the  Amendment

did not cha nge  the  me thod of billing for a ny DC P owe r P la nt ra te  e le me nt, but only a ffe cte d the

1 7

18

19

P owe r Us a ge  ra te  e le me nt. McLe o d  c la ims  th a t Q we s t's  b illin g  o f th e  DC P o we r P la n t is

discrimina tory because  Qwest charges  McLeod more  for the  power plant than Qwest charges  itse lf

McLeod 's  Pos ition

20

2 1 29.

22

23

24

25

26

27

28

Language  of the  Amendment

McLe od a rgue s  tha t the  la ngua ge  of the  Ame ndme nt provide s  tha t DC P owe r P la nt

s hould  be  bille d  on a n "a s  me a s ure d" us e  ba s is . McLe od re lie s  on  S ubs e ction  2 .2 .1  of the

Ame ndme nt which provide s  tha t "Qwe s t will de te rmine  the  a ctua l us a ge  a t the  powe r boa rd ...."

McLeod s ta tes  tha t the  "actua l usage" measured a t the  power board is  applied to "-48 Volt DC Power

Us a ge " a s  "s pe cifie d in  Exhibit A of the  Agre e me nt." McLe od note s  tha t Exhibit A (the  pricing

inde x) s hows  tha t line  ite m 8.1.4.1, the  "-48 Volt DC P owe r Us a ge ," cove rs  both powe r pla nt a nd

usa ge  cha rge s . Thus , a ccording to McLe od, the  Ame ndme nt is  re fe rring spe cifica lly to line  8.1.4.1

when defining the  ra tes  to be  billed on a  "measured-use" basis .

6 DECIS ION NO.
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1

2

3

4

5

6

7

8

9 31.

1 0

1 1

1 2

1 3 32.

1 4

la

1 6

1 7

1 8

1 9

20

21

22

23

24

30. According to McLeod, the language of the Rates Table in Exhibit A confirms that the

heading in 8.1.4.1 of "-48Volt DC Power Usage, per Ampere, per Month" must include and apply to

the Power Plant rates in 8.1.4.1.1. McLeod asserts that if 8.1.4.1 did not relate to the Power Plant

rates, the actual rate would simply be $10.75 regardless of die amperes, that is, if they were not

connected, the Power Plant rates would be rendered meaningless because there would be no units of

power plant being billed. According to McLeod, treating 8.1.4.1 as a "mere heading" as Qwest

claims, would mean Mat Section 2.2.1 of the Amendment contains a meaningless reference. McLeod

argues that an interpretation that renders contract terms meaningless must be avoided.3

In addition, McLeod argues Section 2.1 of the Amendment removes all doubt as to

whether the Power Plant rate element should be billed on a measured-use basis when it states

unequivocally that "the DC Power Usage charge is for the capacity of the power plant available for

CLEC's use." (emphasis added).

McLeod also argues that past practice of the parties supports its reading of the plain

language of the AmendMent. McLeod states that prior to the Amendment, Qwest billed all DC

power elements consistently based on the size of the power cable connecting McLeod's collocation

arrangement to the DC power plant, and that the Amendment changed the manner in which DC

Power Usage was to be billed (i.e., on a going forward basis, usage would be billed on a measured-

use basis). McLeod states that the only rational conclusion is that all elements would continue to be

treated in the same fashion under the Amendment - i.e., all DC Power elements would be billed on

measured-use basis for collocations over 60 Amps. McLeod states that Qwest can point to no place

in the Amendment that excludes any elements from measured-usage billing. McLeod argues there is

no language in Me Amendment or Exhibit A that plausibly suggests that the "-48 Volt DC Power

usage" element is to be charged on an "as ordered" basis, while the sub-rate element" ("Power Usage

- More than 60 Amps"), is meant to be charged on an "as measured" basis.

McLeod further asserts that Qwest's attempt to interpret the plain language of the

26 Amendment improperly looks outside of the document, relies on strained and illogical interpretations,

25 33.

27

28 3 Chandler Medical Building Partners v. Chandler Dental Group, 175 Ariz. 273, 277, 855 P.2d 787, 791 (1993).

I

7 DECIS ION NO.
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1

2

and has no merit. McLeod argues that the Amendment itself expressly states that any reliance on

external docmnents is inappropriate:

3

understanding and agreement between the Parties
4

5

6
34.

7

8

9

10

11

The Agreement as amended constitutes the full and entire
... and supersedes any

prior understandings, agreements, or representations between the parties,
written or oral.

Change Management Process

Qwest claims that based on an e-mail notification in the context of Qwest's Change

Management Process ("CMP"),4 and the content of the October 2003 exchange between Qwest and

another CLEC, that McLeod knew, or should have mown, that the Amendment comports with,

Qwest's interpretation. McLeod believes such claim is not sustainable, and would require the

Commission to make several unrealistic leaps: (i) to ignore inconsistent statements contained in the

same CMP documentation, (ii) to discard the actual language of the Amendment, and (iii) to
12

1 3
generally cast a blind eye to the self-serving nature of Qwest's CMP forum.

35. .According to McLeod, the former McLeod employee who attended the October 2003

14
CMP meeting in question was a member of the Service Delivery organization whose sole purpose

1 5

16
was to keep abreast of information regarding order processing issues.

36. Furthermore, McLeod notes that CMP documentation expressly states that ICes and
1 7

associated amendments trump anything that is developed under the CMP process.
Th e  C AP

18

19

20

21

22

23
37.

24

25

documentation also states that "no ICA amendment will be required to implement measiu'ed power ..

.." Yet, McLeod notes, Qwest later changed its mind and determined an Amendment was required.

McLeod argues it is illogical to believe that the documentation of the CMP process some nine months

prior to the Amendment should be given weight as to Qwest's intentions, when that documentation

states that no amendment is required.

McLeod also relies on the statement set forth in Qwest's own CMP document, "Note:

in cases of conflict between the changes implemented through this notification and any CLEC

interconnection agreement, whether based on the Qwest SGAT or not, the rates, terms and conditions
26

27

28
4 The CMP is a forum in which Qwest provides information to CLECs,and the parties can engage in discussions, about
Qwest products and changes to products that Qwest offers.

8 DE CIS IO N n o .
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1 of such inte rconnection agreement sha ll preva il a s  be tween Qwest and the  CLEC pa rty." (Ex. WRE-

22)

3 38. FLu'the rmore , McLeod a rgues  the  ea rly language  pe rta ining to power measurement in

4 the  CMP proce ss  is  not found in the  Ame ndme nt.

39.5 McLeod s ta te s  the  CMP document discussed a  "Capacity Charge" and indica tes  tha t

6

7

8

9

10

11 40.

12

13

14

15

16

17 41.

18

19

20

21

it would not be impacted by measured-use billing, while the Amendment does not include a reference

to "Capacity Charge" and does not exclude Power Plant from the elements billed on a measured-use

basis as the language in Qwest's Product Catalogue ("PCAT") does. (Ex Q-1 Response Testimony of

William Easton) McLeod argues that the Commission should presume these omissions in the

Amendment are intentional and instructive as to the intent of the Amendment.

Similarly, McLeod argues that Qwest's reliance on spreadsheets prepared by McLeod

is misplaced.5 Although Qwest asserts the spreadsheets which Qwest claims purport to show that

McLeod intended that only the usage rate element would be billed on a measured-use basis, McLeod

asserts the spreadsheets were prepared by an engineering group Comprised of members who were not

rate specialists and who were only summarizing data in Qwest's. initial spreadsheets.

Cost Study

McLeod also argues that Qwest's reliance on its 2001 Collocation Cost Study is

misplaced. McLeod argues that although the test column of the cost study uses the term "disordered,"

the substance of the Arizona cost study shows that the rate was developed to recover the DC power

plant investment based on amps used. (Ex M-7, Supplemental Direct Testimony of Michael Starkey

at 2-3)

42.22

23

24

25

26

McLeod believes that of greater significance is that the cost study labels are obviously

not controlling for although the cost study schedule provides that "DC Power Usage More than 60

amps" will be billed on an "as ordered" basis, given that McLeod and Qwest agree that the

Amendment changed that application for "Usage More Than 60 amps" on a going forward basis to be

applied on a measured-use basis. McLeod argues that a comment made by Qwest in its 2001 cost

27

28
5 At the time the Amendment was being proffered, McLeod performed an analysis of the expected savings of the
proposed change.

9 DECIS ION no.



P

14

13"

12

1 1

1 0

9

3

7

6

2

4

8

5

1 study is  not controlling on the  meaning of the  2004 Amendment.

McLe od a rgue s  tha t no Commiss ion orde r supports  Qwe s t's  a pplica tion of the  powe r

plant cha rge  on an "a s  orde red" ba s is . According to McLeod, such inte rpre ta tion is  incons is tent with

how the  cos t s tudy de ve lops  the  powe r pla nt ra te . (Ex M-7 S ta rke y S upple me nt Dire ct a t 2-3)

McLeod note s  tha t the  cos t s tudy deve lops  the  power plant ra te  by us ing the  amount of power plant

capacity actua lly "used", and tha t applying the  Corntniss ion-approved ra te  based on the  s ize  of cable

orde re d re sults  in Qwe s t ove r-re cove ring powe r pla nt cos ts . According to McLe od, us ing usa ge  to

se t the  ra te , and then applying it to a  la rge r measure  of the  quantity of which a  CLEC is  billed re sults

in a  mismatch, and is  inequitable .

44.

43.

DOCKET no. T-03267A-06-0105 et al.
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19
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21

22

23

24

25

26

McLe od a rgue s  furthe r tha t in P ha s e  II of the  Cos t Docke t (T-00000A-00-0194) the

Commiss ion did not express ly approve  tha t the  DC power plant ra te s  a re  to be  applied based on the

s ize  of the  power cable s . McLeod s ta te s  tha t the  Exce l spreadshee t on which Qwes t re lie s  and tha t

re fe rs  tO cable  S ize  billMgis  meaningless  because  it was  not pa rt of the  ICA, nor did the  Commiss ion

referenCeit when it approved the  ra tes .;

.- Engineering and Economic SuppoN

45. McLe od a rgue s  tha t Qwe s t's  in te rpre ta tion  of the  Ame ndme nt to  a llow it to  b ill

McLe od for DC powe r pla nt ba s e d on dis tribution ca ble  s ize  a mpe ra ge  is  incons is te nt wim s ound

e ngine e ring principle s  a nd the  prope r s izing of Qwe s t's  DC powe r pla nt. Qwe s t ma inta ins  tha t the

proper manner to recover its  power plant investments  is  by means of a  charge  assessed on the  s ize  of

the  CLEC's  orde r for its  powe r ca ble s . McLeod a rgues , howeve r, tha t in fact, Qwes t does  not s ize

its  powe r pla nt on the  ba s is  of CLEC orde rs  for dis tribution ca ble s , but ra the r s ize s  its  powe r pla nt

ba se d on the  pe a k usa ge  unde r norma l ope ra ting conditions  (Lis t l dra in) of the  e ntire  ce ntra l office

(including the  Lis t l dra in of both Qwe s t a nd CLEC e quipme nt).6 Thus , McLe od a rgue s  the  prope r

ma nne r for Qwe s t to re cove r its  inve s tme nt in powe r pla nt is  by a s se s s ing cha rge s  on the  va rious

users  of the  power plant based on the ir re la tive  power plant usage .

McLe od cha rge s  tha t Qwe s t's  inte rpre ta tion of how powe r pla nt ca pa city is  to be46.

27

28
6 List 1 drain is the peak usage under normal operating conditions. List 2 drain is the peak drain under worse case
conditions of voltage, traffic, etc. List 2 drain is larger than List 1 drain.

10 DECIS ION no.
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1 billed is contrary to Qwest's own technical publications which show that "batteries and chargers"

2 (power plant) are to be sized based upon the List 1 drain, but that feeder cables (not power plant)

3 should be sized to the larger List 2 drain. McLeod identities five separate Qwest engineering

4 manuals used to size DC power plant, which McLeod claims all focus on the List 1 drain, and not the

5 List 2 drain for sizing power plant.

47. In response to Qwest claims that it has to use List 2 drain (based on the size of the

7 power cable) to size its power plant because i t does not know the CLECs' List l drains (actual

8 usage), McLeod asserts there are good reasons for McLeod to size its power cables larger than it

9 would ever require under normal operating conditions. (Ex M-3, Morrison Dir at 29-31) McLeod

10 argues that if Qwest relied on McLeod's power cable sizing as need for equivalent power plant

l l capacity, Qwest did so without consulting McLeod, in contravention of Qwest's technical manuals

12 and in contravention of sound engineering practices which dictate that power distribution cables far

6

14

13 exceed any expected'1i6i'Mal7load amperage.

48. McLeod s ta te s  tha t Qwes t neve r a sked Mc Le o d for its  Lis t 1 dra in informa tion, nor_

15 provided any means for the CLEoto provide .this information during the collocation application

16 process. MCLeOd asser"¢s that Qwest's reliance on the amperage of the power cables to determine the

17 power plant Capaciwthey require is incorrect and results in too much power plant being engineered.

18 McLeod argues Qwest should not be rewarded for failing to gather the necessary information.

19 49. McLeod argues that Qwest's claim that it cannot size DC power plant to List l drain

20 for CLECs because it does not have the List l drain information for all CLEC collocated equipment

21 is inconsistent with the facts. McLeod states that Qwest uses some of the same pieces of eqtu°pment

22 that are housed in a typical McLeod collocation for which Qwest lows the List 1 drain. But further,

23 the List l drain for equipment can be obtained &om the manufacturer. McLeod states that Qwest's

24 manuals require it to make "every effort ... to obtain the List l drains for suppliers." Where it

25 cannot, the technical publications explain that a List l drain proxy can be derived based on the mown

26 List 2 drain data.

27 McLeod states that despite several large distribution cable orders placed by McLeod in

28 Qwest central offices, Qwest virtually never augmented its power plant to accommodate the List 2

50.

1 1 DE CIS IO N n o .
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2

3

4

5

6

7

1 dra in. (Ex M-4, Moris on Re butta l a t 46-48).

51. McLeod be lieves  tha t Qwes t's  cla im tha t it mus t have  the  unique  capacity ava ilable  to

me e t e a ch CLEC's  ma ximum Lis t 2 de ma nd is  fa ls e . According to McLe od, ce ntra l office  powe r

pla nt ca pa city is  poole d a nd sha re d by a ll te le communica tions  e quipme nt in the  ce ntra l office , a nd

thus  it is  not poss ible  for Qwes t to "re se rve" or "a ss ign" a  given leve l of power plant capacity for any

individua l us e r(s ). McLe od a rgue s  tha t a ll e quipme nt in the  ce ntra l office  ha s  e qua l a cce s s  to the

powe r pla nt ca pa city on a n "a s  ne e de d" ba s is , a nd a s  s uch, the  cos t of tha t e quipme nt is  be s t

dis tributed based upon the  re la tive  use  of the  equipment by each user on an "usage" or "as  measured"8

10

9 basis as opposed to an "as ordered" basis.

52. Furthe r, McLe od a s s e rts  tha t the  me thod McLe od us e s  to bill colloca tors  in its  own

11

12

13

14

15

central offices is irrelevant because McLeod and Qwest are not subj et to the same legalrequirements

for providing collocators access to DC power. McLeod notes that it is not subj et to Section 251(c)

of the Telecommunications Act .»Of 4949§ (the 2-'-'L926 Act) which requires Qwest to provide

nondiscririiirmatory access BC power!  - - -

"  ' DiscriminatiOn

16~ 53; Finally, McLeod .argues ~that agreemgrgts are interpreted..in light of the body of. law

1 7

18

19

existing at the time the agreementwas executed. Both the Act and Arizona law requires non-

discriminatory collocation, and competitive parity between ILE Cs and CLECs. In the Local

Competition Orders, theFCC provided that:

20

21

Hz

The duty to provide unbundled network elements on "terms, and
conditions that are just, reasonable, and nondiscriminatory" means, at a
minimum, that whatever those terms and conditions are, they must be
offered equally to all requesting carriers, and where applicable, they must
be equal to the terms and conditions under which the incumbent LEC
provisions such elements to itself.

23
54.

24
McLeod asserts that courts recognize that ICes are not traditional contracts but that an

ICA is an instrument arising in the contract of ongoing facilities competition and ensure that carriers
25

26

27

28

7 McLeod states that it does not bill collocators for DC power the same way that Qwest bills McLeod. McLeod explains
that it asks collocators for the amount of power they anticipate needing and for which they will be billed. (McLeod Reply
Brief at 37-38)
8 Implementation of the Local Competition Provision in the Telecommunications act of 1996, CC Docket No. 96-98,
FCC 96-325, First Report and Order, 11 FCC Rcd 1549911315. (1999) ("Local Competition Order")

12 DECIS ION no.
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1 are not treated in a discriminatory manner. McLeod argues it must be presumed that the ICA and its

2 Amendment implement the Act and comparable state laws. Thus, the Amendment must be

3 interpreted consistent with state and federal requirements of nondiscrimination. Such interpretation,

4 McLeod argues, would not be an impermissible modification as Qwest argues.

5 55. McLeod argues that Qwest ignores the principle of contract interpretation that

6 provisions of a contract must be harmonized. McLeod claims the ICA is clear that Qwest must

56.

1 drain, Qwest's interpretation of the Amendment as permitting it to bill McLeod based on List 2

Part D, Section (D)2.1 with respect to any technical requirements or
performance standards specified in this Section, US WEST shall provide
Collocation on rates, terms and conditions that are just, reasonable and
non-discriminatory.

McLeod believes that because Qwest provisions power plant to itself based on the List

drain creates an impermissible inconsistency within the ICA.

57. McLeod asserts the prohibition against discrimination in Section 251 of the Act is

unqualified. In 11218 of the Local Competition Order, the FCC held "by providing interconnection to

a competitor in a manner less efficient than an incumbent LEC provides itself the incumbent LEC

violates the duty to be 'just" and "reasonable" under section 251(aj(2)(D). Paragraph 315 of the

Local Competition Order provides:

7 provision collocation power on terms no worse than the terms Qwest provides power to itself:

8

9

10

l  l

12

13

14

15

16

17

18

19

20

21

22

23
58. Thus, McLeod asserts that the requirement to assure reasonable and unconditional

24 nondiscriminatory physical collocation, the Commission's decision interpreting the Amendment must

25 reflect terms and conditions for access to DC Power that will achieve competitive parity between

26 Qwest and McLeod.

21 59. McLeod argues the record shows that Qwest is unlawfully discriminating against

The duty to provide unbundled network elements on "terms, and
, a

minimum, that whatever those rems and conditions are, they must be
offered equally to all requesting carriers, and where applicable, they must
be equal to the terms and conditions under which the incumbent LEC
provisions such elements to itself

conditions that are just reasonable, and nondiscriminatory" means, at

1 3 DE CIS IO N n o .
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1

2

3

4

McLe od by: l) not ma king a ny e ffort to e ngine e r powe r pla nt for CLECs  like  it doe s  for its e lf; a nd 2)

by cha rging for powe r pla nt ba se d on a mpe ra ge  "a s  orde re d" while  it impute s  powe r pla nt cos ts  for

itse lf a t no grea te r than the  Lis t l dra in.

Qwes t's  Pos ition

5 60.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Qwest asserts that the Amendment only applies to the usage component of the power

charges, and not the Power Plant rate element. Qwest argues such interpretation is consistent with

the language of the Amendment, with information provided to all CLECs, including McLeod, prior to

its execution, and the evidence at the time McLeod entered into the Amendment shows that McLeod

did not seek an amendment to reduce the power plant charge and did not anticipate that the

Amendment would do so.

61. Furthermore, Qwest states the Commission approved the interconnection agreement

and specifically approved the Amendment. The rates contained in Exhibit A to the parties' ICA were

approved in Docket No. T-00000A-00-0194, Phase II of the Cost Docket. Qwest asserts that once the

parties mutually assented to the terms of the ICA, thecontract and rates have the "binding force of

law" under federal law andcannot be changed. .

62. Qwest notes that the McLeod witnesses who testified. that McLeod had an expectation

that the Amendment would result in measured billing for the power plant rate were retained experts

who were not employees of McLeod and who did not participate in the negotiations for or execution

of the Amendment. Qwest states that the only McLeod employee to testify at the hearing confirmed

that McLeod's only issue prior to entering into the Amendment was a concern that rates not go up.

(Tr at 192-193) Qwest asserts that internal McLeod documentation establishes that no savings on

the Power Plant portion of the charge were anticipated. Further, Qwest notes that McLeod admitted

it did not reach its current interpretation of the Amendment until nine rondos after its execution in

24 May 2005. (Tr at 268)

Amendment Language25

26 63.

27

28

Qwest notes that its interpretation of the Amendment is the simplest, most

straightforward interpretation, as it gives effect to the entire agreement and requires no extrinsic

evidence. According to Qwest, the Amendment mentions "DC Power Usage Charge" five times and

14 DECIS ION no .
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1

2

3

the "usage rate" another two times, with no mention of a "power plant" charge. The Power Usage

and Power Plant charges are reflected as separate charges in Exhibit A. Thus, Qwest argues the

Amendment only affects the usage charge, and was not intended to affect the way the power plant

4 charge was to be applied.

64. Qwest argues the Amendment's language read in the context of the entire agreement,

6 plainly excludes the power plant rate from the rates that would be affected by the Amendment.

7 According to Qwest, Section 1.2 of the Amendment describes generally how the measuring process

8 would be implemented. The first sentence of section 1.2 of the provides in relevant part that "the

9 power usage rate [for orders of 60 amps or less] reflects a discount from the rates for those feeds

10 greater than sixty (60) amps." Qwest notes that Exhibit A to the underlying ICA indicates a rate of

5

11 $3.64 per amp ordered for power usage for orders of 60 amps or less at item 8.1.4.1.2, and a rate of

12 $7.27 per amp ordered for power usage for orders of more than sixty amps at item 8.1.4.1.3. This,

13. Qwest States, reflects a discount from rates for those feeds greater than sixty amps. In contrast,

" " ` 14" Qwest NOtes, the rate for power plant istle same for all levels ofordered amperage, and does not

15 reflect a discount Hom the rate for '*thOS¢;fe¢d$_ greaterthan sixty (60) amps."

16 65. "In addition, Qwest notes-~that. later in Section 1.2, the Amendment indicates that.

1.7" "Qwest will reduce the monthly usage rate to CLEC's actual use" based on the measurements taken.

18 The reference to "usage rate" contains no reference to a power plant rate, and is also in the singular,

19 which indicates only one charge or rate would be affected. Qwest argues the plain meaning of "usage

Qwest asserts that including20 rate" can only refer to the Power Usage Charge at item 8.1.4.1.3.

21 "power plant" rates based on this reference simply does not make sense.

66.22 Qwest notes further that the reference to "Charge" Io the Amendment is in the

23 singular, and if the parties had intended more than one charge to be impacted, they would have

24 referenced "Charges". Qwest states its interpretation gives proper effect to the phrasing the parties

25 actually used, while McLeod's interpretation ignores, or gives no effect to, the singular reference to

26 "Charge" throughout the Amendment. McLeod's interpretation, Qwest argues, would violate a

28

27 ca rdina l principle  of conmctua l inte rpre ta tion.

67. In response to McLeod's argument that the reference to "-48 Volt DC Power Usage

1 5 DE CIS IO N n o .
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13

12

11

14

10

9

4

7

2

8

5

3

6

1 Charge" re fe rs  to the  ra te s  unde r the  heading "Power Usage" in Exhibit A, Qwes t note s  tha t Section

(A) 3.28 of the  ICA specifica lly provides  tha t headings  a re  for convenience  or re fe rence  only and "in

no wa y de fine , modify or re s trict the  me a ning or inte rpre ta tion of the  te rms ". Qwe s t be lie ve s  a n

e xa mina tion of Exhibit A s hows  tha t ite ms  8.1.4 ("P owe r Us a ge ") a nd 8.1.4.1 ("DC P owe r Us a ge ,

pe r a mpe re , pe r month") a re  he a dings . No cha rge  is  a s s ocia te d with e ithe r ite m, the  cha rge s  for

Power P lant and Usage  a re  indented benea th these  hea rings . Qwe s t s ta te s  tha t in re sponding to

Qwest's  discovery requests , McLeod itse lf re fe rs  to these  items as  "headings".

Fina lly, Qwe s t points  out tha t S e ction 2.2.1 of the  Ame ndme nt indica te s  tha t the

"Cha se " to be  modifie d "[a ]pplie s  on a  pe r a mp ba s is  to a ll orde rs  of gre a te r tha n s ixty (60) a mps ."

Qwes t s ta te s  tha t the  Power P lant cha rge  in Exhibit A clea rly applie s  to a ll power orde rs , rega rdle ss

of whe the r the  orde rs  a re  le ss  than or grea te r than 60 amps . In contra s t, Qwes t note s  the re  a re  two

diffe rent Power Usage  charges: one  for orders  less  than 60 amps (item 8.1.4.l.2.1) and one  for orders

grea te r than 60 amps (item

the  "cha rge "

than 60 amps.

68.

`8Q1.4.1 .2.~2). Qwest states this language would be rendered meaningless if

be ing Modified applied equa lly rega rdle ss  of whe the r those  orde rs  we re  grea te r or le ss

DOCKET no. T-03267A_06-0105 e t a l.

16

17

18

19

CAP andpCAr -

69. QWest' Cla iMS it made  it ve ry clea r to a ll CLECs , including McLe od, through the  CMP

a nd the  P roduct Ca ta log ("P CAT") wha t the  Ame ndme nt would a nd would not a ccomplis h. The

CMP forum includes  discuss ions  and information about Qwest's  products  or changes  to products  tha t

20 The  cha nge s  a re  typica lly a ccompa nie d by a  P CAT ma de  a va ila ble  on Qwe s t's

21

Qwest offers.

website.

22 70.

23

24

25

26

Qwest offered several documents on its CMP website regarding the power measuring

product and associated changes, and notified 16 McLeod employees of their availability. Qwest

offered evidence of an exchange between Qwest and another CLEC in the CMP concerning how

Qwest would measure power. (Ex Q-1, Easton testimony, Ex WRE-2) Another CLEC posed the

following question:

27

28

For the  following que s tion, a s s ume  the  colle ction is  in AZ, we 're
orde ring 120 Amps , the  DC Power measurement is  53, the  Power
Plant pe r amp ra te  is  $10.75, the  power usage  < 60 amps, pe r amp
is  $3.64 and Power Usage  > 60 amps , pe r Amp is  $7.27. Currently

16 DE CIS IO N n o .
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1

2

3

we are billed 120 Amps at $10.75 and 120 Amps at $7.27. Per this
proposal I interpret that we would be billed 120 Amps at $7.27.
Per this proposal I interpret that we would be billed 120 Amps
@$10.75 and 53 Amps @3.64(sic). Likewise, if the new DC
Power Measurement was 87, we would be billed 120 Amps at
$10.75 and 87 Amps at $7.27. Is that correct?

4 Qwest responded:

5

6

7

The rate that will be applied to the measured amount will be
dependent on the amount that was ordered not the amount
measured. In other words you would be billed 120 Amps at $10.75
per amp and the measures of 53 amps and 87 amps would have the
usage rate or (sic) $7.27 per amp because the ordered amount was
greater than 60 amp (120). Qwest Opening Brief at 15.

8

9

10 71.

11

12

13

14

15

16

17

18

19

20

2 1

22

Qwest claims that the PCAT, which followed the CMP process, delineated and

defined the "Capacity Charge" to "recover[ ] the cost of the capacity of the power plant available for

your use," and the "Usage Charge" to "recover[ ] the cost of the power used." (Ex Q-1, wRE41, p 1)

Qwest asserts that the PCAT language is substantively identical to the Amendment and specifically

separates the definitions of the 48DC VoltPower Usage Charge fronithe definitions of the -48 Volt

Capacity Charge.

72. Qwest argues that i£'as McLeod c1aims, it never saw the CMP and PCAT documents

McLeod's failure was unreasonable, such that it had reason to know of QWest's interpretation and

Qwest had reason to suppose that McLeod was aware of Qwest's expression of intent. Relying on

the RESTATEMENT (SECOND) CONTRACTS § 201(2)(b),9 Qwest's argues the Commission only

need resolve the question of whether McLeod had "reason to know the meaning attached by" Qwest.

Qwest states hither that evidence is clear that McLeod never communicated the intent it now claims

to Qwest prior to the Amendment's execution. (Tr at 229, 4-15)

23

24

25

26
I

27

28

9 Section 201 of the RESTATEMEMT (SECOND) OF CONTRACTS provides:
(1) Where the parties have attached the same meaning to a promise of term thereof it is interpreted in

accordance with that meaning.
(2) Where the parties have attached different meanings to a promise or agreement or a term thereof; it is

interpreted in accordance with the meaning attached by one of them if at the time the agreement was made
a. That party did not know of any different meaning attached by the other, and the other knew the

meaning attached by the first party; or
b. That party had no reason to know of any different meaning attached by the other, and the other had

reason to know die meaning attached by the first party.
(3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the
result may be a failure of mutual assent.

17 DECISION no.
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1 73.

2

3

4

5

6

7

8

9

10

1 1

1 2

1 3

Qwest further argues the evidence shows that McLeod found power charges and

understanding the provisions of the ICA were important to it. (Tr 192 -. 193) Thus, Qwest argues,

with such importance given the issue, McLeod should have given the matter sufficient interest to

discover Qwest's intent. Thus, Qwest states it cannot be burdened with McLeod's unexpressed intent.

74. Qwest asserts that the evidence shows that not only did McLeod never express an

intent contrary to Qwest's prior to executing the Amendment, but that McLeod's understanding of the

Amendment at the time was dirt the Amendment would only affect the power usage charge and not

the power plant charge. Qwest notes that no McLeod communications relating to the Amendment

prior to its execution contains any reference to potential savings on power plant charges. Qwest

states such communications show a specific understanding that die Amendment would only affect

power usage charges. A spreadsheet prepared by McLeod employees at the time tracked savings

only for the Power Usage Charge rate element. McLeod admits that McLeod "never calculated any

Potential Savings on the power plant charges" until an audit perfomled around May 2005, several

MOnthS' after the Amendment Was executed. (Tr at 245-246) -

1 5

1 6

17

1 8

1 9

20

21

Cost Study t

75. QweSt does Not believe the cost studyis relevant~to determining the central issue of

this case, which is the interpretation of the contract. The collocation cost study was tiled in 2000 and

Qwest believes it has no collection to the parties' discussions of the Amendment in 2004. Qwest

notes that McLeod does not claim that it relied on the cost study, only that the study supports its

interpretation of the Amendment. In any case, Qwest argues the cost study, in fact, supports Qwest's

position.

22 76.

23

24

Qwest argues its cost study requested that the Power Plant rates would be charged on a

"per amp ordered" basis, and that the Commission reviewed Qwest's requested rates in rate structure

in Phase II of Docket No, T-00000A-00-0194 prior to approval of those rates.

Qwest's cost study disclosed that the rates for Power Plant would be based on the size

26 of the feeds that the CLECs orders. The comment attached to Qwest's cost study for Power Usage

25 77.

27  p rovide s :

28
1.4 Power Usage
Re curring Monthly cha rge

1 8 DECIS ION NO.
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1
Th e re  a re  re c u rrin g  m o n th ly c h a rg e s  fo r p o we r u s a g e . P owe r us a ge
include s  the  cos t of purcha s ing powe r from the  e le c tnlc  compa ny a nd the
cos t of the  powe r pla nt. P owe r us a ge  is  broke n down into thre e  ra te s :

2

3

4

5

1. A ra te  for the  us e  of the  powe r p la nt tha t is  cha rge d  ba s e d  on
the  s ize  of the  powe r fe e d of (s ic) feeds tha t the  CLEC orde rs ;

2 .  A fla t mon th ly powe r u s a ge  ra te  fo r e a c h  type  o f powe r fe e d
tha t is  s ma lle r Ha a g 100 AMP s ; a nd

3 .  A p e r AMP  ra te  fo r p o we r usage tha t is  de live re d  on  powe r
fe e ds  tha t a re  la rge r tha n 60 AMP .

6

7

8

9

10

11
78.

The power plant consists of the backup power generator, rectifiers, power
boards, battery distribution &are boards ("BDFB's), batteries and the
cable and support structure that connects all these components. The power
plant generates and stores power .for use ding potential outages converts
standard AC power to the DC power used by the telecommunications
equipment and distributes the power to those areas of the central office
where the power is to be used. Themondily charge reflects the capital and
maintenance costs associated with maintaining this system. The monthly
charge is based on the size of the power feed requested by the CLEC. (Ex
Q-2, Million testimony, ex TKM-l at p 5 of 8)

Qwest asserts the power plant rate and method of charging were confirmed when the
12

I .

14

15
.. .. 16

17

18
79.

19

20

21

22

23

24

25

26

27

Commission approved Qwest's power costs in Phase II of the Cost Docket in Decision No. 64922

(June 12, 2002). Qwest states that in order to approve the requested rates aNd rate design, the

Commission necessarily concluded that Qwest's power plant rate was TELRIC-compliant, as well as

just, reasonable and non-discriminatory. Qwest states that McLeod could have argued in the Phase ll

Cost Docket that charging for the power plant based on amps ordered was not just and reasonable and

non-discriminatory, but that McLeod did not so argue. (Ex Q-2, Million testimony at 6)

Qwest argues that the Commission's Orders in Docket No. T-00000A-00-0194

preclude both the contract claims and the "discrimination" claims raised by McLeod in its Complaint.

Because the Commission approved the power plant rates, at as-ordered levels, in both the Cost

Docket and in Qwest's compliance filings, Qwest argues that McLeod's Complaint is a collateral

attack on approved rates. Qwest asserts the cost study shows that the power plant rate is a lawful

rate, approved alter full disclosure and is evidence of the parties' intent regarding costs.

80. Qwest contends the cost study is clear that the Power Plant rate element is a capacity

charge, and thus consistent with charging on a per-amp ordered basis. Qwest asserts there is no basis

to claim the cost study supports charging the power plant rate element on a usage basis.

Qwest claims that McLeod's interpretation of the cost study, as allowing charging81.
28

8

3
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1 power plant on a measured basis, violates TELRIC costing and pricing principles.

2 Engineering

3 82. Qwest states it makes the ordered amount of power plant capacity available to

4 McLeod if McLeod should ever demand it. (Ex Q-3, Ashton Rebuttal at 7) Qwest asserts that it

5 makes decisions about building power plant capacity based on the need to be able to provide the

6 ordered amount. Qwest argues that McLeod's attempts to pay for less than the ordered amount of

7 capacity should be rejected as an "after-the-fact" challenge to the DC Power Plant rate and not an

8 interpretation of the Amendment itself.

9 83. Qwest argues that its interpretation of the Amendment is consistent with Qwest's

10 actual network and with McLeod's own charges for power plant when it allows collocation in its own

l l facilities. Qwest asserts that the evidence shows that McLeod's collocators must report and be billed

12 for "usage" at the. level of the desired cable size. (Tr at 226-228)

13 84. Qwest argues it is reasonable for Qwest to size its power plant based on CLEC power

14 Orders. Qwest states it does not know the List 1 drain of the CLEC equipment, is not familiar with all

15 of the .equipment the;CLECs use and cannot know how quickly the CLECs will grown or when to

16 anticipate the amount of power they may need.

17 85. Qwest notes that 47 CFR § 5 l..323(Q(3) requires that '[w]hen planning renovations of

18 existing facilities or constructing or leasing new facilities, an incumbent LEC shall take into account

19 projected demand for collocation of equipment." Qwest argues that when constructing power plant

20 facilities, Qwest is required to take into account the fact that the DC power demands of McLeod and

21 other collocators will not always be at current, measured levels.

22 86. Qwest asserts that charging for power plant "as consumed" as opposed to "as ordered"

23 would allow McLeod to pay for less capacity than is available to McLeod for its use.

24 87. Qwest contends that if McLeod is billed for power plant on the basis of actual

25 measured power usage, that actual measured usage will fall below List l drain. Qwest asserts that

26 List l drain can be approximated by the busy day/busy hour drain on the power plant during normal

27 operations, but unless Qwest is able to take a measurement at the exact time of the List l drain, the

28 number of amps measured will be less than the List 1 drain. The agreement requires Qwest to

20 DECISION NO.
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1

2

3

4

measure at least twice, and up to four times, per year, which guarantees that the measured amounts

will not always be the List 1 drain. Qwest points out that McLeod's own witness does not endorse

using actual measurements to size DC power plant. ( Tr at 173 - 174)

Discrimination Charge

5 88.

6

7

8

9

10

1 1

1 2

1 3

14
15~

a mount"

1 6 89.

1 7

1 8

19

20

21

22

23

24

25

26

Qwest argues that it is not violating the language of the Amendment and is not

discriminating against McLeod by applying the Power Plant rate on an as-ordered basis. Qwest

argues that McLeod's discrimination claim fails because: l) McLeod agreed to pay the Power Plant

charges on an as-ordered basis, 2) there is no evidence to establish that Qwest treats McLeod

differently from other similarly situated CLECs, 3) Qwest makes available to CLECs the amount of

power plant capacity they ordered and charges in accordance with Commission-approved rates, 4)

McLeod charges its collocators for power plant capacity in accordance with the size of their power

cables in the same way that Qwest's Power Plant rates are structured; 5) McLeod has failed to take

advantage of Qwest's offer to re-fuse its existing power cables in order to lower the "ordered

Of Capacity' and 6) the Commission cannot and should not make conclusions about

discriminatory impacts based.,on the experience of only one CLEC. (Qwest Reply Brief at122-23)

Qwest asserts that McLeod consented to the application of the power plant rates on an

as-ordered basis in the ICA. Qwest asserts further there is no evidence that McLeod tried to obtain a

different rate or rate design at the time the contract was formed, that Qwest failed to apply the rate as

originally agreed or that Qwest changed the way it operates between the execution of the ICA and the

present. Qwest states that it does not agree that the Power Plant rate is discriminatory, but assuming,

arguendo, that it is, McLeod's voluntary agreement to that rate structure, makes it non-

discriminatory. Qwest looks to Section 252(a)(l) of the 1996 Act which provides that "an incumbent

local exchange carrier may negotiate and enter into a binding agreement with the requesting

telecommunications canter or carriers without regard to the standards set forth in subsection (b) and

(c) of section 251 of this title." Qwest notes that subsections (b) and (c) of Section 251 contain the

non-discrimination standards upon which McLeod relies.

In response to McLeod's claim that the ICA prohibits discrimination in any font and

28 requires Qwest to provide power plant capacity to McLeod at parity with how it provides such

27 90.
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1

2

3

4

5 91.

6 Ne ve rthe le s s ,

7

8

9

10

11

12

13

14

capacity to itse lf; Qwest asserts that Qwest does not "cha rge " itse lf power plant ra te s . It enginee rs  for

its  own ne e ds  a t Lis t 1 dra in. Qwe s t e ngine e rs  for CLEC powe r pla nt ne e ds  a t a  supe rior le ve l, not

mere ly a t pa rity, and the se  te rms  and conditions  a re  not le ss  favorable  for the  CLECs, and provides

the  CLECs with the  power plant capacity they order and expect.

Qwest a sse rts  tha t because  it owns  the  centra l office  in which CLECs a re  colloca ted it

is  difficult to  dra w compa ris ons  with how Qwe s t provis ions  colloca tion to its e lf

Qwe s t cla ims  the  provis ion of powe r pla nt ca pa city to its e lf is  not pre fe re ntia l vis -a -vis  its  provis ion

of ca pa city to CLECs . Qwe s t a rgue s  tha t the  la w doe s  not re quire  tha t Qwe s t tre a t Mc Le od in  a

manne r tha t is  identica l to how it tre a ts  itse lf If anything, Qwes t a sse rts  it makes  ava ilable  to CLECs

a  highe r le ve l of confide nce  a nd se curity tha t the  re que s te d powe r pla nt ca pa city will be  a va ila ble ,

which it a rgue s  doe s  not cons titute  gra nting a  pre fe re nce  to itse lf Qwe s t cla ims  it provide d McLe od

full dis closure  of how the  ne w powe r pla nt rates would be  a pplie d a nd re ce ive d McLe od's  conse nt.

Qwest a sse rts  tha t requiring CLECs today for the  power plant capacity made  ava ilable  to them does

not disadvaNtage them, especially since Qwest o8ers*a~way~to reduce the ordered amount.

92 argues that itsmirllocation. .is nan-discri.n;i;;at.ory because

16

17

18

19

20

21

22

23

24

25

26

27

28

the CLECs are getting what they pay for, and paying for,what they get, Qwest makes available to

CLECs the amount of power plant capacity that they order, and Qwest then charges for the power

plant in accordance with Commission-approved rates. Qwest asserts that both it and CLECs incur

power plant costs relative to the amount of power plant capacity made available to them. In the real

world, Qwest incurs costs for the spare capacity of the plant, and costs for the central office to house

the plant, and costs associated with planning for future power needs, which all benefit the CLECs in

some non-quantifiable way. Thus, Qwest claims there is simply insufficient basis to rind that

Qwest's pricing structure for power plant is discriminatory.

93. Qwest asserts that although McLeod says it bills on a "usage" basis, the evidence in

this proceeding shows that "usage" is really "size of the cable feed." (Tr at 225-228) Qwest points to

Exhibit Q14 to show that in order to obtain a power feed or cable of a certain size, McLeod's

collocators must report usage at X amps in order to obtain a cable size of X amps. Thus, Qwest

believes that McLeod's claim that it offers usage-based power pricing is illusory.
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1 94. Qwest argues that the Commission should not make decisions about a pricing scheme

2 outside of a cost docket with broad participation. McLeod's power ordering practices may or may

3 not be reflective of what other CLECs do, and Qwest states McLeod may be over-sizing its cables,

4 and may not be reflective of the larger CLEC community.

5 Discussion and Resolution

6 95. We find that the evidence supports Qwest's interpretation of the meaning of the

7 Amendment, i.e. that the Amendment only changed the method of billing for power usage greater

8

9

that 60 amps, and did not change the method of billing for power plant capacity. This interpretation

is supported by the language of the Amendment itself; as further supported by extrinsic evidence.

96. We f ind further that McLeod has not demonstrated that the Amendment is10

11 discriminatory against McLeod.

12 97. Section 1.2 of the Amendment appears to address only the power usage rate.

13 However, ambiguity is introduced into the Amendment 8014-~;the language and interrelationship .of

14 several proVisions in section 2 of the Amendment.. Section 2=1.--provides in part: "The DC Power

15 Usage Charge is for the capacity6f the-power plant»avai1able~fQ1?G3LECs use." .Section 2.2..provides:

16 "The -48 Volt DC Power Usage Charge is specified in Exhibit-Ao£the.Agr¢eanent and applies to. the

17 of ~48 Volt Capacity specified by the CLEC in its' order." Section 2.2.1 provides in relevant

18. part: "Qwest will initially apply the -48 Volt DC Power Usage Charge from Exhibit A of the

19 Agreement to the quantity of power ordered by CLEC. Qwest will determine the actual usage at the

20 power board as described in Section l.2."

98. The only time the term "-48 Volt DC Power Usage" appears in Exhibit A is as a

22 heading, designated as line item 8.1.4.1. There is no rate element associated with item 8.1.4.1, it is

21

23 clearly a heading, under which there appear two distinct charges: "Power Plant" and "Power Usage."

99. Qwest's interpretation, that the Amendment only affects the Power Usage component24

25 for cables greater than 60 amps, is consistent with the language of the Amendment. However,

26 because Section 2.2.1 appears to reference "as measured billing" to the entire scope of"-48 Volt DC

27 Power Usage" which encompasses both the Power Plant and Power Usage rate elements, we cannot

28 find that the Amendment is without ambiguity, or that McLeod is wrong in its interpretation solely by

23 DECISION no.



14

1 3

1 1

12

9 belief that the Power Plant portion of the charges would change under the Amendment, but there is

10 evidence that McLeod understood there would be a change in the Power Usage charge for orders

4 two separate charges, one for capacity and one for usage. Each were billed on an "as ordered" basis.

5 McLeod was, or should have been aware, there were two separate charges. When it was analyzing

6 the Amendment, and concerned about the effect it would have on its power costs, McLeod focused

8

7

2

3

1 looldng at the language of the Amendment.

100. Extrinsic evidence supports Qwest's interpretation.

Prior to entering into the Amendment, Qwest billed McLeod for DC Power based on

. 102. None of the McLeod witnesses reviewed the Amendment prior to its execution. See

Ti Vol. I, pp. 34, 35 (Starkey), Pp. 103, 104 (Morison), Tr. VO1:'H;P; 268- (Spocogee). According to

Spocogee, the Erst tiiiie -aNy McLeod employees.. did a cost analysis -of..the.An;engime;;t..was

greater than 60 amps. In analyzing the affect of the Amendment, McLeod personnel prepared a

spreadsheet that focused solely on the Power Usage Charge.

solely on the Power Usage portion of the charges. McLeoddid not object to Qwest's billing method

until several months after the Amendment was executed. There is no evidence that McLeod had any

101.
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16

17

18

rNOnths after the P r e s executed the Amendment. Tr. Vol. H, P; 268 (Spocogee), Nor were there

any negotiations between Qwest and McLeod regarding the amendment. Tr. Vol. Lp. 35 (Starkey).

103. The evidence surrounding Qwest's CMP and PCAT indicate that Qwest had an intent

19 that only the application of the Power Usage rate element would change. Other than a minor conflict

20 concerning whether an amendment would be required to effect the changes as discussed in the CMP,

21 there is no evidence that Qwest had an intent prior to the execution of the Amendment other than its

22 current interpretation of the Amendment. The argument of whether an Amendment would be

:

l

I

23 required is not determinative of the ultimate disposition of the intent of how charges would be

24  a pp lie d .

The collocation cost study that was submitted in Phase II of the Cost Docket is

26 consistent with Qwest's interpretation of how McLeod has been billed under the ICA and

27 Amendment. The rates were developed on an "as-ordered" basis. However, the 2001 cost study has

25 104.

28 little bearing on what Qwest and McLeod intended when they entered into the Amendment.

24 DE CIS IO N n o .
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1 3

1 2

1 1

1 0

9

2

4

7

8

6

5

3

1

it in His  iMpos ition Otthe  DC Power cha rges .

find thatMcLeod has not demonstrated on this record that Qwest is improperly discriminating against .

McLeod's  evidence  concerning enginee ring practices  is  not pe rsuas ive  concerning the

de te rmina tion of the  pa rtie s ' inte nt in e nte ring into the  Ame ndme nt. S uch e vide nce  a ppe a rs  more

re levant to deve loping the  ra te  in a  cost docke t.

The  record in this  proceeding does  not support a  finding tha t Qwest's  inte rpre ta tion of

die  Ame ndme nt dis crimina te s  a ga ins t McLe od. S e ction 252 of the  Act provide s  tha t ca nte rs  ca n

ne gotia te  a nd e nte r into ICe s  without re ga rd to the  non-discrimina tion provide s  of the  Act. McLe od

volunta rily pa id the  capacity charge  on an "as-ordered" basis  for severa l years .

107. McLe od's  e vide nce  tha t Qwe s t cha rge s  CLECs  for colloca tion powe r diffe re ntly from

how Qwest imputes  the  cos ts  of such power to itse lf is  not sufficient to support a  finding tha t Qwest's

DC powe r cha rge s  a re  imprope rly dis crimina tory. An ILEC ma y cha rge  d iffe re nt ra te s  tha n it

imputes  to itse lf a s  long as  such ra tes  a re  reasonable . Qwest provided evidence  tha t dis tinguishes  its

s itua tion from tha t of a  colloca ting CLEC a nd tha t would support a nd jus tify its  billing pra ctice s . We

1 0 6 .

1 0 5 .

CONCLUS IONS  OF L A W ..

DOCKET no. T-03267A-06-0105 e t a l.

16. 1. QweSt is a public service corporation pursuant to Article XV of the Arizona .

17 Constitution and Arizona Revised Statutes, Title 40 generally.

Qwest is an incumbent local exchange carrier, as defined in the Telecommunications

19 Act of 1996 and is certificated to provide telecommunication services in the state of Arizona.

1 8 2.

20 3. McLeod is a competitive local exchange carrier, as defined in the Act, and is

21 celtiiicated to do business in the state of Arizona.

22 Pursuant to sections 251 and 252 of the 1996 Act, the Commission is designated as the

23 agency responsible for a rbitra ting and approving interconnection agreements between

24 telecommunications carriers.

25 The Commission has jurisdiction over the parties and the subject matter of the

26 complaint pursuant to the 1996 Act, and A.R.S. §§40-203, 40-246, 40-334 and 40-361.

Pursuant to the law of contract interpretation, the intent of the parties in entering into a

28 contract is determined by the four corners of the contract itself; unless the contract language is

27

4.

6.

5.
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1

2

3

a mbiguous , in which ca se  the  Commiss ion ma y re vie w e xtrins ic e vide nce  to de te rmine  the  inte nt of

the  parties  with respect to the  contract.

The  la ngua ge  of the  Ame ndme nt a nd Exhibit A to the  ICA a re  a mbiguous  on the ir

4 face  a s  to the  intent of the  pa rtie s  conce rning the  me thod of billing for the  DC Power Charges .

McLe od ha s  not de mons tra te d tha t whe n the  Ame ndme nt wa s  e xe cute d, tha t the5 8.

6

7

parties  intended tha t Qwest was to bill a ll DC power charges  on an "as  used" basis .

McLeod has  not demonstra ted on the  record in this  proceeding tha t Qwest's  DC Power9.

8

9

10

ra te  impennjss ibly discrimina te s  aga ins t McLeod.

10. Qwe s t is  e ntitle d to pa yme nt of a ll ds  withhe ld by McLe od in conne ction with the

disputed colloca tion DC power charges .

11 ORDER

12 IT IS  THEREFORE ORDERED th a t Mc Le o d US A Te le communica tions  S e rvice s , Inc.'s

13 cla im for overcharges  of Colloca tion Do_power charges  as  se t forth in its  compla int is  denied.
I

14

l

16

17

18

19

20

21

22

23

_

24

25

26

27

28

a 0 s

7.
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COMMISSICNERCHAIRMAN

COMMISSIONERCOMMISSIONERCOMMISSIONER

IN WITNESS WHEREOF, L BRIAN c. McNEIL, Exe cutive
Dire ctor of the  Arizona  Corpora tion Commis s ion, ha ve
he re unto s e t my ha nd a nd ca us e d the  officia l s e a l of the
ComMission to be affixed at the Capitol, in the City of Phoenix,
this day of , 2007.

BRIAN c. McNEIL
EXECUTIVE DIRECTOR

DISSENT

DISSENT
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1 IT IS  FURTHER ORDERED tha t McLe odUS A Te le commtmica tions  S e rvice s , Inc . s ha ll pa y

2 to  Qwe s t Corpora tion  the  a mounts  withhe ld  in  conne c tion  with  the  d is pute d  colloca tion  DC powe r

3 charges .

4 IT IS  FURTHER ORDERED tha t this  De cis ion s ha ll be come e ffe c tive imme dia te ly.

5 BY O R DE R  O F  THE  AR IZO NA C G R P O R ATIO N C O MMIS S IO N.
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