
9916! AS
n I llllllll I II

00000751 54

1
BEFORE THE ARIZONA CORPORATIOn \./\]lYllV11QL71\.lL 1

R E C E I v E D 47

2001 JUL 30 A r1= L13

COMMISSIONERS
MIKE GLEASON - Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

AZ CORP COE"€?~i£SS30H
DOCKET CONTROL

T-03632A-06-0091
T-03406A-06-0091
T-03267A-06-0091
T-03432A-06-0091
T-04302A-06-0091
T-01051B-06-0091

Arizona Corporation 66tWi§§{6H
8?  E  UDOCK

IN THE MATTER OF THE AP P LICATION OF
DIECA COMMUN1CAT1ONS  DBA COVAD
COMMUNICATIONS  COMP ANY, ES CHELON
TELECOM OF ARIZONA, INC., MCLEODUS A
TELECOMMUNICATIONS  S ERVICES , INC.,
MOUNTAIN TE LE COM CATIONS , INC.,
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QWES T CORP ORATION REQUES T FOR
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REVIEW REMAND ORDER, INCLUDING
AP P ROVAL OF QWES T WIRE CENTER LIS TS .
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CO MME NTS  O F  E S CHE LO N TE LE CO M O F ARIZO NA, INC.

E s c h e lo n  Te le c o m o f Ariz o n a ,  In c .  (E s c h e lo n ) tile s  th e s e  o b je c tio n s  to  Q we s t

Corpora tion's  (Qwe s t's ) J une  22, 2007 P e tition for Commis s ion Approva l of 2007 Additions  to

No n -Imp a ire d  Wire  Ce n te r Lis t. Es che lon  a s ks  the  Arizona  Corpora tion  Commis s ion

(Commiss ion) to recognize  tha t the  Commiss ion has  not ye t cons ide red or approved the  proposed

se ttle me nt a gre e me nt be twe e n Qwe s t a nd ce rta in compe titive  loca l e xcha nge  ca rrie rs  (the  Joint

ole os ') tha t de scribe s  a  proce s s  by which the y will re vie w Qwe s t's  filing, a nd tha t the  propose d

se ttlement agreement's  process  deadline s  should the re fore  not apply unle ss  and until approved.
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.uuiiit uuuvo is a defined term in the "ProposedSettlement Agrecnzcnt, " w'°:::" prcv'*es :.. **e *e"1r"icns (°ec*'c::
II) that "'Joint CLECs' refers collectively to Covad Conurumications Company and DIECA Connnunications, Inc.
(Coved), Eschelon Telecom, Inc. (Eschelon), Integra Telecom Holdings, Inc. (Integra), McLeodUSA
Telecommunications Services, Inc. (McLeod), Onvoy, POPP.Com (POPP), US Link, Inc. d/b/a TDS Metrocom, Inc.
(TDSM), and XO Communications Services, Inc. (XO)."
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Additiona lly, not a ll CLECs  a re  pa rty to the  propos e d s e ttle me nt a gre e me nt, a nd it is  pre ma ture  to

fore c los e  a ny pa lty's  pa rtic ipa tion in  th is  docke t.  In  the  e ve nt tha t the  Com m is s ion re quire s  tha t

pa rtie s  to the  propos e d s e ttle me nt a gre e me nt hold to proce s s  de a dline s  in the  propos e d s e ttle me nt

a gre e me nt a t this  time , howe ve r, Es che lon lodge s  a n obi s e ction to Qwe s t's  re que s ts  in its  pe tition

filing .

6 I. B A C K G R O U N D
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On June 27, 2007, Qwest filed a proposed settlement agreement (the Proposed Settlement

Agreement) in this docket. The same document was filed on or about the same date in Minnesota,

Washington, Colorado, Oregon, and Utah. In the Proposed Settlement Agreement, the parties

documented their agreement on, among other things:
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a n initia l s ta te  commis s ion-a pprove d wire  ce nte r lis t tha t the  pa rtie s  be lie ve d s a tis fie d the

non-im pa irm e nt crite ria  of the  Fe de ra l Com m unica tions  Com m is s ion 's  Trie nnia l Re vie w

Re rna nd Orde r, a nd

a  proce s s  for a ddre s s ing  fu ture  Q we s t filings  to  re que s t s ta te  com m is s ion  a pprova l of

a dditions  to  the  in itia lly a pprove d wire  ce nte r lis t,  inc luding,  a m ong othe r provis ions ,  a

3 0 -d a y  t im e lin e  fo r  C LE C s  to  ra is e  o b je c t io n s  t o  Q we s t ' s  p e t it io n ,  with  a  No n -

Im pa irm e nt De s igna tion  if no  obje c tion  is  s ubm itte d  unle s s  the  Com m is s ion  o the rwis e

orde rs .18
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2 1

22

On June 22, 2007, Qwest filed the petition that is the subject of the above-captioned

docket, requesting Commission approval of proposed additions to the non-impaired wire center list

that is proffered in the Proposed Settlement Agreement, and a proposed standing protective

agreement.

23 I I . COMMENTS AND OBJECTION TO FILING

24 A. The Proposed Settlement Agreement is not yet approved and therefore should
not trigger filing deadlines in this proceeding.

25
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27

As previously noted, Qwest filed the Proposed Settlement Agreement for Commission

approval in the initial wire center docket on June 27, 2007. At this point, the Commission has
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he ld a  J uly 19 pre -he a ring confe re nce  to comme nce  its  cons ide ra tion of the  me rits  of the  propos e d

a gre e me nt, a nd te nta tive ly se t re sponse s  to the  proposa l for the  Fa ll.

The P ropos e d S e ttle me nt Agre e me nt c le a rly conte m pla te s  tha t it will go into e ffe c t in  e a ch

s ta te  u p o n  s ta te  c o m m is s io n  o rd e r  g ra n t in g  a p p ro v a l:  "'E ffe c t iv e  Da te  o f th is  S e t t le m e n t

Agre e m e nt' is  the  e ffe c tive  da te  of the  Com m is s ion orde r a pproving this  S e ttle m e nt Agre e m e nt."

P ropos e d S e ttle me nt Agre e me nt a t H. "IL prior to  a pprova l,  a ny Com m is s ion m odifie s  a ny portion

of this  S e ttle me nt Agre e me nt, the  P a rtie s  e xpre s s ly a cknowle dge  tha t a ny P a rty ma y te rmina te  this

S e tt le m e n t Ag re e m e n t a s  to  th a t  p a rtic u la r s ta te . " P ropos e d  S e ttle me nt Agre e me nt a t V H

(A)(4 )(C)-

The P ropos e d S e ttle me nt Agre e me nt ke ys  the  pa rtic ipa ting pa rtie s ' pros pe ctive  a c tions  off

the  da te  of Commiss ion a pprova l, e .g.:

Qwe s t, Cova d, Inte gra , P OP P .Com, a nd XO a gre e  to e xe cute  the  ICA te rms  in Atta clnne nt

B with in  te n  (10) bus ine s s  da ys  of the  Effe c tive  Da te  of th is  S e ttle m e nt Agre e m e nt,  a nd  Q we s t

a gre e s  to  file  the  e xe cute d  a m e ndm e nts  for Com m is s ion  a pprova l with in  th irty (30) da ys  of the

Effe ctive  Da te  of this  S e ttle me nt Agre e me nt.

P ropos e d S e ttle me nt Agre e me nt a t VH (A)(2) .

McLe od US A a nd TDS M a gre e  to  e xe cute  the  ICA te rns  in  Atta chm e nt D with in  te n  (10)

bus ine s s  da ys  of the  Effe c tive  Da te  of th is  S e ttle m e nt Agre e m e nt,  a nd Qwe s t a gre e s  to  file  the

e xe cute d  a m e ndm e nts  for Com m is s ion  a pprova l with in  th irty (30) da ys  of the  Effe c tive  Da te  of

this  S e ttle me nt Agre e me nt.
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Un d e r  th e  ke y p r in c ip le  e s ta b lis h in g  th e  e ffe c t iv e  d a te  o f the  P ropos e d  S e ttle me nt

Agre e me nt, the re fore ,  Q we s t's  J une  22 ,  2007  pe tition  propos ing  a dditions  to  the  im pa ire d  wire

cente r lis t c a nno t trigge r de a dline s in  the  P ropos e d  S e ttle me nt Agre e me nt fo r c a rrie rs  to  file

2 Eschelon and Qwest have an approved Bridge Agreement providing that the existing ICA will not be amended on
these issues, rather, terms will be included in the new proposed ICA. The QwestH8sche1on terms are described in
VII(A)(1)(b)-
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objections  to the  Qwest filing, because  the Proposed Settlement Agreement has not been approved.

Should the  Commiss ion eventua lly approve the  Proposed Settlement Agreement, the  Commiss ion

s hould e ns ure  tha t a ll time line s  provide d for in the  P roposed Se ttlement Agre e me nt-including

Joint CLECs ' initia l 30-da y window to file  obje ctions  to the  pe tition--a re  prope rly ba se d off of the

e ffe ctive  da te  of the  Proposed Se ttlement Agreement---tha t is , the  e ffe ctive  da te  of the  Orde r

a pproving it.

7 B.

8

9

Proper application of the Proposed Settlement Agreement will require that
Joint CLECs have 30 days from the point at which they have access to all
relevant confidential data to register an objection to a petition to add wire
centers to the non-impaired list; Eschelon files an objection in this docket,
which in particular requires additional time.
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As  note d, if the  Proposed Settlement Agreement were  approved, and thus  e ffective , a t the

time  of Qwe s t's  filing, its  te rms  would re quire  the  filing of obje ctions  to Qwe s t's  s ubmis s ion

within 30 days of its  filing da te . Proposed Se ttlement Agreement VI (F)(l).  Th is  p rovis ion  ca n

only logica lly be  inte rpre ted to a llow pa rticipa ting CLECs 30 days  from the  point a t which they a re

a ble  to a cce s s  the  confide ntia l da ta --which will be  re quire d to s upport the  pe tition (see , e .g.,

Proposed Settlement Agreement V, Methodology) --in order to de te rmine  if an obi section should be

ra ised. For reasons  a rticula ted be low, in this  docke t in pa rticula r, more  time  than the  30 days  from

Qwe s t's  filing  is  ne ce s s a ry to  cons ide r Qwe s t's  s upporting  da ta  a nd  lodge  a n  obje ction  if

1 8

1 9
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necessary.

Therefore , in an abundance  of caution, even though no timelines  should be  implemented or

e nforce d prior to the  a pprova l da te  of the  P ropose d Se ttle me nt Agre e me nt" if a nd whe n tha t

occurs --Esche lon objects  to Qwes t's  filing because  Qwes t ha s  not ye t provided pa rtie s  access  to

the  confide ntia l informa tion ne ce ssa ry to support its  pe tition. Furthe rmore , Qwe s t's  voluminous ,

multi-s ta te  filing  is  pa rticula rly incons is te nt with  the  e xpe dite d  re vie w conte mpla te d  in the

Proposed Settlement Agreement

25

26

27
3 See,Direct Testimony of [Qwest Mtness] Renee Albersheim, Minnesota PUC DocketNo. P-5692, 5340, 5323, 465,
6422/M-06-211 and P-999/CI-06-685, OAH Docket No. 11-2500-17274-2 (the Minnesota Qwest/Eschelon
Arbitration Docket), p. 17, lines 19-22 (June 29, 2006): "However, if follows that the transition for additions to the
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Qwe s t file d only public da ta  with its  J uly 29 s ubmis s ion of da ta  to s upport its  pe tition,

pending the  issuance  of a  protective  orde r. Pa rtie s  will require  the  confidentia l da ta  tha t they have

obta ined in othe r s ta te s  in orde r to ana lyze  the  wire  cente r proposa ls . In othe r s ta te s , Esche lon's

initia l review of da ta  has  shown some discrepancies  regarding ana lyses  of line  counts , which must

be  pursue d a nd cla rifie d. Esche lon will a lso re vie w a nd a na lyze  da ta  on fibe r-ba se d colloca tors

6 whe n confide ntia l da ta  is  a va ila ble . None  of this  ca n be  a ccomplis he d without a cce s s  to the
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19

20

21

necessary confidentia l da ta .

When Esche lon does  obta in access  to the  necessa ry da ta  supporting Qwes t's  pe tition, its

re sources  will be  pa rticula rly s tre tched (a s  will those  of othe r CLECs, when they a re  able  to obta in

confide ntia l da ta  from Qwe s t) be ca use  Qwe s t ha s  s imulta ne ous ly file d pe titions  for a dditions  to

wire  ce nte rs  in a t le a s t five  othe r s ta te s ---Wa shington, Uta h, Ore gon, Minne sota  a nd Colora do.

Obvious ly, the  e ffort to a na lyze  da ta  conce rning 26 wire  ce nte r a dditions  is  va s tly gre a te r tha n

would be  required to review da ta  for a  s ingle  s ta te  wire  cente r proceeding (for example , Arizona ,

which ha s  e ight of the  26 propos e d wire  ce nte r a dditions ). By contra s t, the  initia l proce e ding

focused on 65 proposed wire  centers  in staggered commission proceedings in the  six sta tes.

Furthe rmore , in four of the  s ix wire  ce nte r s ta te s  (but not Arizona ), Qwe s t file d propose d

prote ctive  a gre e me nts  with its  initia l filings  tha t dive rge d from the  mode l prote ctive  a gre e me nt

a ttached to the  Proposed Settlement Agreement. Eschelon has therefore  been required to address

this  issue  by filing motions  to conform the  proposed protective  agreements  in those  s ta te s  into the

a gre e d upon ve rs ion. The  confus ion a nd de la y in dis s e mina ting confide ntia l da ta  ca us e d by

Qwe s t's  filing of prote ctive  a gre e me nts  incons is te nt with the Proposed Settlement Agreement has

22 compounde d the  time

centers .

and resources  a lready necessary to a na lyze  supporting data fo r 26  wire

23

24

25

26

27 non-impaired wire center list should be shorter than the initial transition. Subsequent transitions are likely to be for
only one or two wire-centers at a time."
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Qwest's  pe tition should not trigge r filing deadline s , in light of the  unapproved s ta tus  ofthe

Proposed Se ttlement Agreement. As  a  pre ca ution a ga ins t the  pos s ibility of the  Commis s ion's

enforcing deadlines  prior to the  Proposed Settlement Agreement's e ffective  da te , Esche lon file s  an

obje ction to Qwe s t's  pe tition for a dditions  to the  initia l propose d lis t of unimpa ire d wire  ce nte rs .

S uch a n  obje ction  is  we ll-founde d be ca us e  Qwe s t's  filing  doe s  not include  the  ne ce s s a ry

confide ntia l s upportive  docume nta tion. Qwe s t furthe rmore  ha s  ca us e d confus ion a nd de la y

through its  repea ted submiss ions  of protective  agreements  inconsis tent with the  mode l agreement

a ttached to the  pa rtie s ' Proposed Settlement Agreement in othe r s ta te s . This  docke t in pa rticula r

will re quire  full pa rticipa tion by pa rtie s  who ha ve  ha d a n opportunity to e xa mine  a ll re le va nt da ta

be ca us e  it is  pa rt of a  ma s s ive  multi-s ta te  e ffort by Qwe s t to re move  wire  ce nte rs  from the  lis t

ava ilable  to CLECs as  UNEs.

Esche lon a sks  tha t the  Commiss ion re fra in from invoking the  proce dura l de a dline s  from

the Proposed Se ttlement Agreement unle s s  a nd until the  a gre e me nt is  a pprove d a nd goe s  into

e ffe ct. In the  a lte rna tive , Esche lon file s  a n obje ction to Qwe s t's  re que s ts  in its  pe tition a nd a sks

tha t the  Commis s ion  a llow, a t a  minimum, 30  da ys  from the  da te  tha t a cce s s  to  comple te

confidentia l da ta  is  ava ilable  to a ll pa rticipa ting CLECs in order for obi sections  to be  filed.

RES P ECTFULLY S UBMITTED this  30"" da y of July 2007.

ROS HKA DEWULF & P ATTEN, P LC
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Micha e l W. Pa tte n
One  Arizona  ce nte r
400 East Van Buren Stree t, Suite  800
Phoenix, Arizona  85004
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Of Counse l
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4

Ka re n L. Cla uson
Sr. Director of Inte rconnection
Associa te  Genera l Counsel
Esche lon Te lecom, Inc.
730 2nd Avenue  South, Suite  900
Minne a polis , MN 55402
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6
Origina l and 23 copies  of the  foregoing
filed this  30th day of July 2007 with:

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

Copy of the  foregoing hand-de live red/mailed
this  30th day ofJuly 2007 to:

4g*

Q*
< o

7

8

9

10

11

12

13

14

Gre g Dia mond
Covad Communica tions  Company
Senior Counse l
7901 E. Lowry Boule va rd
Denve r, CO 80230
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Ka re n L. Cla uson
Esche lon Te lecom, Inc.
Senior Director Inte rconnection/Senior Attorney
730 Second Avenue S., Suite  900
Minne a polis , MN 55402-2489

Willia m Ha a s
McLeodUSA Te lecommunica tions  Se rvice s , Inc.
Regula tory Contact
6400 C S tre e t sw
p. o. Box 3177
Ceda r Rapids , IA 52406-3177

Mike  Ha ze l
Mounta in Te le communica tions
1430 West Broadway, Suite  206
Te mpe , AZ 85282
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Re x Knowle s
XO Communica tions  Se rvices
Regula tory Contact
111 East Broadway, Suite  1000
S a lt La ke  City, UT 84111
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Norma n Curtright
Corpora te  Counse l
Qwes t Corpora tion
4041 North Centra l Avenue , Suite  1100
Phoenix, Arizona  85012
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5

Tom  Ba de
Arizona  Dia ltone , Inc .
7170 We s t Oa kla nd S tre e t
Cha ndle r,  Arizona  85226
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Ga ry J ose ph, Vice  P re s ide nt
Na tiona l Bra nds , Inc . db
S ha re ne t Communica tions

4633 We s t P olk S tre e t
P hoe nix, Arizona  85043
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Dwight D. Node s ,  Es q.
As s is ta nt Chie f Adm inis tra tive  La w J udge
He a ring  Div is ion
Arizona  Corpora tion  Com m is s ion
1200 We s t Wa s hington
P hoe nix, Arizona  85007
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Maureen A. Scott, Esq
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007
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Erne s t J ohnson, Esq
Utilitie s  Div is ion
Arizona  Corpora tion  Com m is s ion
1200 We s t Wa s hington
P hoe nix,  Arizona  85007
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