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PROCEDURAL ORDER
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1 2 B Y THE  C O MMIS S IO N

On July 7, 2005, P e rkins  Mounta in Utility Compa ny a nd P e rkins  Mounta in Wa te r Compa ny

14 ("Applica nts ") file d  with  the  Arizona  Corpora tion Commis s ion ("Commis s ion") a pplica tions  for

Ce rtifica te s  of Conve nie nce  a nd Ne ce s s ity ("Ce rtifica te " or "CC&N") to provide  wa s te wa te r a nd

16 wa te r se rvice  to a  ma s te r-pla nne d community in Moha ve  County, Arizona

17 He a rings  we re  he ld in De ce mbe r, 2005, a nd a ga in in Fe brua ry a nd Ma rch, 2007, a nd Brie fs

we re  file d in this  ma tte r. A numbe r of la te -file d docume nts  ha ve  a lso be e n submitte d in the  docke t

19 s ince  tha t time

20 On July 3, 2007, Commiss ione r Munde ll tiled a  le tte r reques ting tha t the  record be  re -opened

and tha t Mr. J im Rhodes , and pe rhaps  othe r pe rsons  a ssocia ted with the  Applicants , be  required to

22 appea r and give  sworn te s timony with re spect to re cent news  s torie s  rega rding a lleged payments  by

Mr. Rhodes  to former Cla rk County, Nevada  Commiss ione r Erin Kenny

On July 5, 2007, Commiss ione r Mayes  filed a  le tte r concurring with Commiss ione r Munde ll's

25 request to conduct additiona l hearings regarding the  a lleged payments  to Ms. Kenny

On July 18, 2007, a  Procedura l Order was issued directing the  Applicants  to tile  a  response  to

the request to re-open the record

On July 23, 2007, the  Applica nts  file d a  Re sponse  to the  Re que s t to Re -Ope n the  Re cord
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1 The  Applicants  oppose  re -opening the  record on the  basis  tha t the  record in this  proceeding is  a lready

2 e xte ns ive  a nd  Mr. Rhode s ' conne ction  to  Ms . Ke nny ha s  no  be a ring  on  the  Applica nts . The

3 Applicants  cla im tha t informa tion rega rding the  connection be tween Mr. Rhodes  and Ms. Kenny was

4  in c lu d e d  in the  S ta ff Re port Adde ndum, ye t no que s tions  we re  ra is e d a bout the  Rhode s /Ke nny

5 conne ction during Mr. Rhode s ' prior te s timony. The  Applica nts  a ls o a tta che d a n a ffida vit from Mr.

6 Rhode s  s ta ting, a mong othe r things , tha t: he  is  pe rs ona lly a cqua inte d with Ms . Ke nny; s ince  e a rly

7 2003, Ms . Ke nny provide d consulting se rvice s  to him (Mr. Rhode s ) for compe nsa tion on re a l e s ta te

8 inves tment and bus iness  s tra tegy and re la ted ma tte rs , the  consulting se rvices  provided by Ms. Kenny

9 occurred a fte r she  le ft the  Cla rk County Commiss ion; Ms . Kenny is  no longe r be ing compensa ted for

10 cons ulting s e rvice s  by Mr. Rhode s  or a ny of the  compa nie s  he  controls , a nd Ms . Ke nny ha s  ne ve r

l l been an employee, director or shareholder of Sagebrush Enterprises, The Rhodes Companies, Rhodes

12 Home s  Arizona , P e rkins  Mounta in Wa te r Compa ny, P e rkins  Mounta in Utility Compa ny, or a ny

13 affilia te  of those  companies .

14 On July 26, 2007, Cha irma n Gle a son file d a  le tte r re comme nding tha t the  re cord not be  re -

15 opened and tha t the  Adminis tra tive  Law Judge  should proceed with prepa ra tion of a  Recommended

16 Opinion a nd Orde r.

17 Based on a  review of a ll of the  filings  submitted in the  docke t s ince  the  hea rings  concluded in

18 Ma rch 2007, the  re cord s hould be  re -ope ne d to a llow the  pre s e nta tion of a dditiona l te s timony a nd

19 e vide nce . Ce rta in informa tion ha s  come  to light through re ports  of te s timony give n during a  crimina l

20  tria l in  Ne va da  Ma t cou ld  no t ha ve  be e n  known a t the  time  the  p rio r he a rings  in  th is  ma tte r

21 conc lude d , a nd  it is  re a s ona b le  tha t the  o the r pa rtie s ,  a s  we ll a s  Commis s ione rs  a nd  the

22 Adminis tra tive  La w J udge , could ha ve  que s tions  tha t the y Ms h to ha ve  a ns we re d through s worn

23 te s timony. By re -ope ning the  re cord, no spe cific we ight is  be ing a ss igne d a t this  time  to the  ve ra city

24 of a ny of the  re porte d te s timony or s ta te me nts  a s socia te d with the  Ne va da  crimina l tria l. Howe ve r,

25 a ddre s s ing the  is s ue s  through s wa m te s timony will a fford due  proce s s  to a ll pa rtie s  in the  ca s e ,

26 including the  Applica nts , a nd will e na ble  the  Commiss ion to ma ke  a n informe d de cis ion ba se d on a

27 full fa ctua l re cord.

28 Although the  Applica nts , through Mr. Rhode s ' a ffida vit, ha ve  a tte mpte d to  e xpla in a nd

2
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1 minimize  the  importa nce  of his  re la tionship with Ms . Ke nny, the  a ffida vit ma y be  vie we d, in e ffe ct

2  a s  a  De  fa cto re -ope ning of the  re cord because the  a ffida vit re pre s e nts  te s timony for which cros s

3 e xa mina tion is  ne ce s sa ry for due  proce s s  purpose s . Re quiring Mr. Rhode s  to re turn to give  sworn

4 te s timony is  a lso e ntire ly cons is te nt with his  une quivoca l offe r, during his  prior a ppe a ra nce , to re turn

5 to the  Commis s ion to te s tify if a ske d to do so (Tr. V, 1005-1006). Inde e d, in the ir Ma rch 30, 2007

6 Clos ing Brie f; the  Applica nts  s ought to provide  a s s ura nce s  of Mr. Rhode s ' ongoing a va ila bility to

7 a nswe r que s tions  from the  Commiss ion by quoting Mr. Rhode s ' te s timony during the  Ma rch 2, 2007

8 he a ring. During his  te s timony, the  following e xcha nge  occurre d be twe e n the  Adminis tra tive  La w

9 Judge  a nd Mr. Rhode s

10 Q

14

On a n ongoing ba s is , if - a nd le ts  ta ke  a  hypothe tica l e xa mple . If
th e re  wa s  to  b e  s o me  s ig n ifica n t e ve n t in vo lvin g  th e  wa te r
Applica nts  whe re  the re  wa s  a n is s ue  tha t the  Commis s ion wa s
conce rne d with, would you a gre e  on a n ongoing ba s is  to come
back to the  Commiss ion a t the  Commiss ion's  reques t and to te s tify
or appea r be fore  the  Commiss ion in orde r to avoid the  lega l is sue
of whe the r the  Commis s ion subpoe na  powe r re a che s  be yond or
would not re a ch be yond the  bounda rie s  of Arizona  give n tha t
you're  a  Las Vegas resident?

So your question is  would I show up here  if you asked me to?

17 Q: Right

Abs olute ly. You be t

1 9
You would not a tte mpt to invoke  the  s ubpoe na  powe r or la ck of
the  Commis s ion's  s ubpoe na  powe r into the  future  if the re  wa s  a
need a s  de te rmined by the  Commiss ion for you to appea r and ta lk
to the  Commiss ion or offe r te s timony

22
If you wa nt me  he re , you le t me  know. I'll be  he re . (Ia '.)

24

27

IT IS  THEREFORE ORDERED tha t the  re cord in this  proce e ding sha ll be  re -ope ne d to ta ke

additiona l tes timony and evidence

IT IS  FURTHER ORDERED tha t a procedural conference s hall be  s cheduled on Augus t 3

2007, a t 11:00 a .m., a t the  office s  of the  Commis s ion 1200 We s t Wa s hington, P hoe nix, Arizona
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DWIGHT D. NODES
AS S IS TANT CHIEF ADMINIS TRATIVE LAW J UDGE

Jeffrey W. Crocke tt
S NELL & WILMER, LLP
One Arizona  Center
400 East Van Buren Street
P hoe nix, AZ 85004-2202

Chris tophe r Ke e le y, Chie f Couns e l
Legal Divis ion
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

Booker T. Evans
Kimberly A. Warshawsky
GREENBERG TRAURIG, LLP
2375 East Camelback Road, Suite 700
Phoenix, AZ 85016
Attorneys for Sports Entertainment, LLC

Ernest Johnson, Director
Utilitie s  Divis ion
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

ARIZONA REPORTING SERVICE, INC.
2200 North Central Street, Suite 502
Phoenix, AZ 85004-1481

Scott Fisher
SPORTS ENTERTAINMENT
808 Buchanan Blvd., Suite 115-303
Boulder City, NV 89005

A

1 85007. The purpose of the procedural conference is to discuss scheduling of additional hearings and

2 other related procedural matters.

3 IT IS FURTHER ORDERED tha t the  Ex Parte  Rule  (A.A.C. R14-3-113 - Unauthorized

4 Communica tions) applie s  to this  proceeding and sha ll remain in e ffect until the  Commiss ion's

5 Decision in this matter is final and non-appealable.

6 IT IS FURTHER ORDERED that the Administrative Law Judge may rescind, alter, amend,

7 or waive any portion of this Procedural Order either by subsequent Procedural Order or by ruling at

8 he a ring.

9 DATED this * day of July, 2007.
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14 Copies of the foregoing mailed/delivered
15  th is day of July, 2007 to:
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By: 251(4 . 44
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