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I

On 23 De ce mbe r 2004 on its  own initia tive  the  Commis s ion ope ne d this  Ge ne ric

1 1. Pro c e d ura l His to rv.

2

3

4

Docke t in orde r to examine  PPAs  and othe r potentia lly ha rmful anti-compe titive  practice s

by te le communica tions  provide rs  a nd othe r e ntitie s . The  ope ning of this  Ge ne ric Docke t

; wa s  in  pa rtia l re s pons e  to  the  fa cts  a nd circums ta nce s  s te mming from the  compla int

7 proce e ding ca ptione d In the  Ma tte r of the  Forma l Compla int ofAe cipite r Communica tions ,

8

9 No. T-0347lA-05-0064 (the  "Vis ta ncia  Compla int Docke t"). The  Vis ta ncia  Compla int

Inc., Against Vistancia Communications, L.L.C., and Cox Arizona Telecom, L.L.C., Docket

involved a lleged anti-compe titive  practices  through the  use  of PPAs  by a  compe titive  loca l

e xcha nge  ca rrie r ("CLEC"). In Nove mbe r of 2005, the  corpora te  pa rtie s  to the  Vis ta ncia

o
ax >< m 8

C no
Compla int Docke t e nte re d a  s e ttle me nt a gre e me nt tha t doe s  not a ffe ct the ir re s pe ctive
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pos itions  in this  Generic Docke t. (The  Commiss ion's  review of tha t se ttlement is  pending.)
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11

12

13

14

15

16

On 9 Ma rch 2005 Commiss ion s ta ff ("S ta ff") is sue d its  firs t s e t of da ta  re que s ts  to

On 25 April 2005 S ta ff file d a  Motion to Compe l s e e king a n orde r dire cting Cox

On 4 May 2005 a  procedura l confe rence  was  he ld be fore  hea ring office r Dwight D.

O n  1 2  Ma rc h  2 0 0 7 S ta ff is s ue d  its  s e cond s e t o f da ta  re que s ts  to  va rious

various  Arizona  te lecommunica tions  providers  in the  Generic Docke t.

17

18
Arizona  Te lecom, LLC ("Cox") to submit its  re sponse  to Sta ffs  firs t se t of da ta  reques ts .

19

20

21 Nodes  rega rding Sta ffs  Motion to Compe l Cox's  re sponse .

22

23 te le communica tions  provide rs .

24

25

26
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On 22 Ma rch 2007 Accipite r file d comme nts  in the  Ge ne ric Docke t. On 3 April

2007 AT&T filed its  re sponse  to Sta ff" s  second se t of da ta  reques ts . On 18 April 2007 the2

3

4

Arizona  Loca l Excha nge  Ca rrie r As s ocia tion ("ALECA") file d comme nts  a nd on 1 Ma y

2007 Qwest filed comments  in the  Generic Docket

2. In tro d uc tio n

The  only P P As  tha t a re  of conce rn  to  Accip ite r us ua lly ta ke  the  font of loca l

8 exchange  carrie r ("LEC") agreements  tha t a re  des igned to facilita te  the  ins ta lla tion of a  sole

9 provide r for the  initia l te le communica tions  fa cilitie s  within la rge  ne w ma s te r-pla nne d

10 communitie s  ("MP Cs ") in re mote  unne rve d a re a s . A te le phone  ca rrie r s hould not be

surreptitiously entering an unnerved area  under a  secre t and confidentia l agreement tha t a ll

but guarantees  tha t the re  will not be  it will not have  any competition for te lecommunica tion

se rvice s  within the  MPC. In the  mos t problema tic PPA for te lephone  se rvice s , the  MPC's

15 de ve lope r/fimde r ("Fina ncie r") s ubs idize s  the  LEC's  fa cilitie s . The  LEC subse que ntly

16 pays its  Financier rebates derived from disposing of a  percentage of the  subscriber revenues

collected from ra tepayers  in the  MPC. The  reba tes  continue  as  a  pe rennia l encumbrance

they a re  not conditioned on mere  repayment of a  loan approved by the  Commiss ion. The
19
20 ma gnitude  of the  pa yme nts  de pe nds  on the  e ffica cy of the  Fina ncie r's  e fforts  to ke e p

21 compe tition out of the  MIPC. Through these  PPAs  the  LEC is  paying othe rs  to do wha t a t

22 the  ve ry le a s t be  ina ppropria te  for the  LEC to do its e lf, e xclude  the  compe tition to the

23

25



1 eve rla s ting mutua l bene fit of both the  pre fe rred provide r and the  Financie r. This  s tream of

2 payments  for protection from compe tition mus t not be  condoned.

3

4

As  a  solution Accipite r is not propos ing tha t PPAs be  e limina ted through some form

• The  Commis s ion s hould be  informe d by public  filing a bout a  pe nding P P A

• The  cons ume rs  s hould be  ma de  a wa re  of the  role  the ir own pa yme nts  ha ve  in

• The  ILEC a nd othe r compe titive  te le phone  provide rs  s hould be  informe d of a ll

MP C de ve lopme nts  a nd a llowing the m to ma ke  informe d bus ine s s  de cis ions

Through this  Ge ne ric Docke t the  Commis s ion's  e xa mina tion in de ta il of the  more

of a ll-e ncompa s s ing bla nke t re gula tion prohibiting the ir us e . Ins te a d, the  Commis s ion
5
6 should cons ide r the  des irability of full public disclosure  be fore  a  PPA can take  e ffect:

7

8 including the  long-te rm fina ncing a s pe cts  a nd othe r e vide nce  of a ny e ncumbra nce  or

9 dis pos ition of a n a s s e t,

10

11 .
hinde ring compe tition in the ir MPCs  by informing the m of the  a mounts  of the ir phone  or

12
13 homeowners ' a s socia tion dues  payments  tha t a re  be ing funne led by pre fe rred provide rs  to

14 Fina ncie rs ; a nd

15

16 te rms  in PPAs  ma king the m a wa re  of the  e mbe dde d e conomic dis ince ntive s  in Arizona 's

17
numerous

18
about new investments .

19

20

21 proble ma tic  P P As  utilize d in  re mote  uns owe d a re a s  ca n be  e xpe cte d to  re ve a l how

22 compe tition is  de s troye d a s  follows  :

23
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1) Non-ta riffe d cove rt te rms  a re  conce a le d from pote ntia l compe titors  e ffe ctive ly

suppress ing competition in MPCs

2) Consumers  a re  unaware  tha t the ir te lephone  provide r sha re s  with the  Financie r

the ir ongoing monthly payments  as  an incentive  to hinder consumer choice

3) The  sa fe gua rds  orde re d by the  Commiss ion to pre ve nt a  CLEC from cre a ting a

monopoly in a  previously unnerved area  are  evaded

4) Long-term encumbrances of preferred provider assets /revenues are  created

5) The  conce pt of "public utility e a s e me nt" is  floute d unde r a  bogus  cla im of

protecting priva te  property rights , and

6) The  critica l "firs t mover" advantage  is  bes towed on the  pre fe rred provider a s  pa rt

of a  founda tion for cons truction ofa  de fa ce monopoly

Unlike  ma ny o the r s ta te s , the  Arizona  Corpora tion  Commis s ion  a lre a dy ha s

15 s ufficie nt a uthority to a ddre s s  the  a bus e s  pre s e nte d by proble ma tic PPAs . Accipite r ha s

16 outline d the  Commis s ion's  a uthority in s e ction 4 be low. We  a lso re spond to the  conce rns

of Qwe s t e t a l., who ha ve  be e n othe rwis e  s upportive . Importa ntly no ne w re gula tory
18

scheme is  required. Instead, a  policy of openness  and public disclosure  is  the  key

20 3. Secrecy Begins the Process of Keeping Out Competition

A me a ningfu l inquiry in to  P P As  in  Arizona  is  no t a n  e a s y ta s k. With  a  s e lf

22 procla imed need for s ecrecy, the  te lephone  provide rs  tha t use  PPAs  impose  ignorance  on

23

24

the  Commiss ion, on consumers  and on compe ting te lephone  provide rs . LECs  tha t e nte r



1 into PPAs  usua lly cla im tha t the ir agreements  conta in confidentia l informa tion, proprie ta ry

2 ma rke ting s tra te gie s  a nd othe r s e ns itive  bus ine s s  da ta . The y cloa k P P As  in s e cre cy by

3 re quiring tha t the  te rms  be  ke pt confide ntia l. For e xa mple  Cox Arizona  Te le com de ma nds

4
tha t a nyone  who ha s  re a s on to vie w s uch a n a gre e me nt mus t firs t e xe cute  a n one rous

confide ntia lity a gre e me nt be fore  a ny te rms  of its  PPAs  a re  dis cus s e d or divulge d. This

ve ry e ffe ctive ly pre ve nts  public e xplora tion of wha t is  re a lly going on ins ide  the se  s e cre t

8 a gre e me nts

9

10 discha rge  its  dutie s . Howeve r, the  pre fe rred provide r keeps  the  public in the  da rk. Without

Accip ite r cons ide rs  pub lic  inpu t to  be  c ritica l to  the  Commis s ion 's  a b ility to

public knowle dge  of the  va rious  te rms  include d in proble ma tic P P As  a nd knowle dge  of

wha t is  rea lly going on with these  agreements , it is  futile  to take  public comment. To begin

a  public  dis cus s ion of the  is s ue s , Accipite r offe r the  following de s cription of a P P A

15 re ce ntly provide d to the  Commiss ion by one  of the  Arizona  CLECs  tha t re gula rly e mploys

16 s e cre t or "confide ntia l" P P As . In the  Vis ta ncia  Compla int docke t Cox e xpla ine d to the

Commiss ion "wha t actua lly transpired" in a  PPA negotia tion

19

23

The  Commis s ion mus t unde rs ta nd wha t a ctua lly tra ns pire d
be twe e n  the  pa rtie s . The  Vis ta nc ia  de ve lopme n t is
s ome wha t re mote  from the  the n-e xis ting communica tion
se rvices  facilitie s . Na tura lly, the  Deve lope r wanted a  va rie ty
of communica tions  se rvices  ava ilable  for its  firs t homeowner
a n d  to  e ve ry h o me o wn e r th e re a fte r,  e ve n  th o u g h  th e
popula tion would be  insufficie nt in the  be ginning to support
the  cos t of e xte nding s e rvice s  to the  e ntire  community. As
th is  Commis s ion  we ll knows , the  Va lle y is  unde rgo ing
a ma zing growth, a nd Cox ha s  ma ny options  from which to
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18

choos e  whe n de ciding whe re  to  inve s t its  limite d ca pita l
resources. Thus , it is  n o t s u rp ris in g  th a t,  wh e n  th e
De ve lope r a pproa che d Cox to  d is cus s  communica tions
s e rvice s  for this  Vis ta ncia  de ve lopme nt, Cox wa s  s imply
unwilling, without s ome  fina ncia l ince ntive s , to ma ke  the
e normous  ca pita l e xpe nditure s  ne ce s s a ry to e ns ure  tha t
s e rvice s  we re  a va ila b le  to  the  firs t home owne r. Cox
ca lcula te d wha t it be lie ve d would be  a n a cce pta ble  ra te  of
re turn  on  its  ca p ita l inve s tme nt, a s  we ll a s  the  cos ts  o f
extending se rvices  to the  deve lopment, and de te rmined what
capita l contribution and othe r incentives  from the  Deve lope r
were  necessary to make  Cox's  inves tment reasonable  from a
bus iness  s tandpoint. The  De ve lope r a gre e d to ma ke  this
c a p ita l c o n trib u tio n  a n d  to  p ro vid e  c e rta in  ma rke tin g
incentives . However, the  Deve loper recognized tha t, a t some
point, Cox would more  tha n re coup its  ca pita l contribution,
and a lso wanted to recoup its  capita l inves tment, share  in the
b e n e fits  th a t C o x d e rive d  fro m h a vin g  a c c e s s  to  th e
De ve lope r's  prope rty a nd be  compe nsa te d for its  ma rke ting
e fforts  on  be ha lf o f Cox. Thus , the  pa rtie s  a gre e d to a
revenue-sharing a rrangement whereby, once  sufficiently high
le ve ls  of pe ne tra tion we re  a chie ve d, the  De ve lope r could
recoup some  of its  capita l contribution and pa rticipa te  in the
revenue  derived from Cox's  sa le  of communica tions  se rvices
a t the  deve lopment. There  was  never the  necessa ry intent to
form or the  a ttribu te s  o f a  p rofit-a nd-los s -s ha ring  jo in t
venture .

Cox Arizona  Te lkom, LLC 's  Reply to S ta jfResponse  Rega rding Accqoite r
Compla int (P ublic Ve rs ion), Docke t No. T-03471A-05-0064, docke te d
May 31, 2005 I

19 Cox de s cribe s  its  P P As  a s  ne gotia te d fina ncia l a rra nge me nts  through which it

20
obta ins  the  ca pita l it ne e ds  to e xte nd its  ne twork into ne w MP Cs . According to Cox, it

21
offe rs  a  mechanism for the  Financie r to re cove r its  capita l only if ce rta in leve ls  of ma rke t

22

23
pe ne tra tion a re  a chie ve d. The  funding is  re cove re d by the  Fina ncie r only whe n e le va te d

24

25
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9

1 ma rke t pe ne tra tion le ve ls  a re  re a che d with the  a mount of e a ch pa yme nt re s ting on a

2 prede termined percentage  of the  ra tepayer revenues .

3

4

To Accipite r's  knowledge , and unde r pre ssure  from the  Commiss ion, Cox has  only

once  a llowe d public  d is c los ure  of its  P P As  in  Arizona . Tha t wa s  in  the  Vis ta ncia
5
6 Compla int Docke t. In pre pa ra tion for a  he a ring in tha t docke t, Cox publicly file d copie s  of

7

8 S e e  Exhibits  LT1 a nd LTD to the  Dire ct Te s timony of Lynda  Tricke y, docke te d April 5,

9  2 0 0 6 , In the  Ma tte r of the  Forma l Compla int of Acczpite r Communica tions , Inc., Aga ins t

its  Co-marke ting Agreement and its  Property Access  Agreement, both da ted April 8, 2003 .
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10

11
Vistancia Communications, L.L.C., and Cox Arizona Telecom, L.L.C., Docket No. T-

03471A-05-0064. In thos e  P P As  Cox contra cte d to kickba ck a  pe rce nta ge  s ha re  of its
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revenues  to the  Financie r on an e sca la ting sca le  ranging from 3 pe rcent up to 20 pe rcent
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12

13

14 depending on the  type  of se rvice  and on the  marke t pene tra tion achieved. From Accipite r's

Howe ve r, e ve n if we  a cce pt Cox's  pe culia r conte ntion tha t it doe s  not e nte r into

15 vie wpoint, the s e  P P As  a re  nothing le s s  tha n contra cts  to pa y othe rs  to do wha t ma y be

16 unla wful (or a t le a s t ina ppropria te ) for Cox its e lf to do-e xclude  the  compe tition.

17

18
PPAs  to e xclude  compe tition (which Accipite r doe s  not a cce pt), it is  cle a r from this  brie f

19
20 de scription tha t Cox tre a ts  PPAs  a s  a  form of non-re course  fina ncing whe re  the  Fina ncie r

21 (who controls  the  MPC) is  granted wha t is  typica lly re fe rred to a s  an "equity kicke r" in the

22  p ro je c t. Als o the  Fina ncie r is  compe ns a te d for the  e ffica cy of its  e fforts  to  e xclude

23 compe tition the reby increas ing the  marke t pene tra tion for the  pre fe rred provide r which then

24

25

26
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n

1 incre a s e s  the  pa yme nt s tre a m to the  Fina ncie r. In othe r words , the  be tte r the  Fina ncie r

2 ke e ps  out the  compe tition, the  highe r the  ca pita l re turns  to the  Fina ncie r, the  highe r the

3 ca pita l cos t to the  pre fe rre d provide r, a nd the  fe we r a nd more  e xpe ns ive  choice s  for the

4
consumers . A public se rvice  corpora tion in Arizona  is  not supposed to encumber its  gross

3 revenues  without a  Commiss ion orde r. It is  inappropria te  a t bes t for a  LEC to accept secre t

7 funding and encumber its  revenues  to pay off a  Financie r for decades  to come  founded on

8 how e ffe ctive ly compe tition is  s tifle d.
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10

9  4 . This  Is  No t A Ca ll Fo r A New Fa r-Reaching  Reg ula to ry Scheme-The  Co mmis s io n
Alreadv Has  the  Power.

11

12 properly and appropriately with problem PPAs. Since these agreements are usually kept

In Arizona  the  ne e de d la ws  a nd re gula tory P owe rs  a re  a lre a dy in pla ce  to de a l

secre t, outs ide  parties  (including the  consumers) have  no idea  what they a re  encounte ring,

3,QuoSF.
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1) inform the  Commis s ion,

2) inform the  consumers , and

3) inform the  pote ntia l compe titors .

Through  th is  a pp roa ch  Acc ip ite r be lie ve s  tha t ma ny o f the  unwa n te d  a n ti-

they are  unaware  of the  high economic barriers  tha t have been erected to hinder the  entry of

12 compe titive  te le communica tions  s e rvice s  into Arizona 's  nume rous  MP Cs . These  three

17  s imple  in forma tive  s te ps  would  ha rne s s  the  s e lf-corre c tive  force s  inhe re n t in  ope n

18 competitive  marke ts  to bea r aga ins t the  more  problematic aspects  of PPAs:

19

20

21

22

23

24 compe titive  a s pe cts  of proble ma tic PPAs  ca n be  s ignifica ntly commute d in Arizona  while

25

26
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l

1 a t the  same  time  ma inta ining open, robus t and innova tive  compe tition be tween te lephone

2 se rvice  provide rs  with a  minima l a mount of re gula tory ove rs ight.

3 Unde r the  Arizona  Cons titution Article  15, S e ctions  3, 4, a nd 6, the  Commis s ion

4
a lre a dy ha s  the  re s pons ibility a nd powe r to  re vie w a nd re gula te  pre fe rre d provide r

5

6

7 a ls o s la te d with the  re s pons ibility to a ddre s s  the  pe culia r us e  of P P As  a s  una uthorize d

8 encumbrances  and dispositions  of LEC facilities  and systems.

9 Unde r Article  15 of Arizona  Cons titution the  Commis s ion ha s  ple na ry powe r to
of
<r
|\
'1>¢")
m
|\

10 re gula te  the  conduct of bus ine s s  of public s e rvice  corpora tions  in this  s ta te . Article  15,

118o
MGoof".
' x se ction 3 of the  Arizona  Cons titution provide s : "The  Corpora tion Commiss ion sha ll ha ve

12

049
1 3  fu ll p o we r to ,  a n d  s h a ll . . . ma ke  re a s ona ble  rule s , re gula tions , a nd orde rs , by which

_-18. as
&1n%lL
4 weQXwoo
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8°-466`

89E .

14 [public s e rvice ]corpora tions  s ha ll be  gove rne d in the  tra ns a ction of bus ine s s  within the

a>
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15 Sta te , and may prescribe  the  forms of contracts  and the  sys tems of keeping accounts  to be

16

17

used by such corpora tions  in transacting such bus iness , and make  and enforce  reasonable

rules , regula tions , and orders  for the  convenience , comfort, and sa fe ty.. .of the  I | I pa trons

of s uch corpora tions  . 77 By a nyone 's  de finition P P As  a re  contra cts  involving the

20
tra nsa ction of public s e rvice  corpora tion bus ine s s  within Arizona . Our S ta te  Cons titution

21 Article  15, section 3 grants  the  Commiss ion direct authority to regula te  PPAs . Also Article

22 15, section 4 of the  Arizona  cons titution provides : "The  Corpora tion Commiss ion, and the

23

24

25

s e ve ra l me mbe rs  the re of, s ha ll ha ve  the  powe r to ins pe ct a nd inve s tiga te  the  prope rty,

10

26
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1 books , papers , bus iness , methods , and a ffa irs  . . of a ny public s e rvice  corpora tion doing

2 business  within the  Sta te PPAs are  part of the  books, papers , business, methods, and

3 a ffa irs  of public se rvice  corpora tions . The re fore , the  Commiss ion has  the  power to address

4

Additiona lly, the  Cornlnis s ion's  Powe rs  ma y be  e xte nde d by s ta tute  unde r Article

15, s e ction 6, of the  Arizona  Cons titution: "The  la w-ma king powe r ma y e nla rge  Powe rs

8 a nd e xte nd the  dutie s  of the  Corpora tion Commiss ion If the  dire ct cons titutiona l

9 gra nt of powe r to the  Commiss ion we re  not e nough to provide  a mple  a uthority to re gula te

10 PPAs  (a nd it is ), the  Le gis la ture  by s ta tute  a s s ure d the  ve s ting of the  a uthority a nd the

obligation to address  PPAs as  they are  being used in Arizona today

of its  plant or sys tem without Commiss ion authoriza tion

17

A public s e rvice  corpora tion s ha ll not s e ll, le a s e , a s s ign
mortgage  or othe rwise  dispose  of or encumber the  whole  or
a ny pa rt of its  ra ilroa d, line , pla nt, or s ys te m ne ce s s a ry or
us e ful in the  pe rforma nce  of its  dutie s  to the  public, or a ny
fra nchis e  or pe rmit or a ny right he re unde r, nor s ha ll s uch
corpora tion merge  such sys tem or any pa rt the reof with any
othe r public se rvice  corpora tion without firs t having secured
from the  commiss ion a n orde r a uthorizing it so to do. Eve ry
such dispos ition, encumbrance  or merger made  other than in
accordance  with the  order of the  commiss ion authorizing it is

22

25



As described by COX, PPAs encumber and otherwise  s iphon off and ass ign away a

2 share  of the  revenues  from entire  a reas  or MPC subse ts  of the  LECs sys tems and cus tomer

3 base  for decades

4
The  legis la ture  furthe r recognizes  the  Commiss ion's  jurisdiction ove r financing of a

public se rvice  company and even manda te s  tha t the  Commiss ion review the  debts  of any

public se rvice  companie s  incorpora ted in Arizona . A public se rvice  corpora tion's  right "to

8 issue  s tocks  and s tock certifica tes , bonds , notes  and other evidence  of indebtedness ," is a

9 "spe cia l privile ge " with control ve s te d in the  S ta te and "exe rcised a s  provided by law and

added).

a llowed to is sue  evidence  of indebtedness  unle s s  it is  llrs t "authorized by an orde r of the

Commis s ion." This  is  a  le gis la tive  a cknowle dge me nt of the  Commis s ion's  a uthority to

15 a ddre s s  de bts , a n  a u thority tha t is  ma nda te d  with  re ga rd  to  ins ta te  public  s e rvice

16 co mp anie s

The s ta tutory crite ria  for approving a  request to issue  additional indebtedness  is  a lso

he lpful whe n cons ide ring PPAs  tha t a re  ofte n use d a s  a  form of fina ncing for the  LEC. In

. granting any

21 applica tion [to issue  evidences  of indebtedness] unless  it finds  tha t such issue  is  for lawful

22 purpose s  which a re  within the  corpora te  Powe rs  of the  a pplica nt, a re compa tible  with the

public inte re s t,  with sound financia l practice s, a nd with  the prope r pe rforma nce  by the

19

20

24



a pplica nt of s e rvice  a s  a  public s e rvice  corpora tion a nd  will no t impa ir h is  a b ility to

pe rform tha t s e rvice ." (Empha s is  a dde d.) As  the  Commis s ion e xplore s  a nd cons ide rs

PPAs, it may be  he lpful to weigh these  same crite ria .

1

2

3

4

5

More ove r, the re  is  pre ce de nt for the  Commis s ion's  re vie w a nd a pprova l of PPAs .

6 To Accipite r's  knowle dge , the  only P P As  tha t ha ve  be e n re vie we d by the  Commis s ion

7 we re  s ubje ct to re gula tory proce e dings  a nd a pprove d by a n orde r of the  Commis s ion.

8 These  a re  the  two agreements  tha t USWes t (now Qwes t) ente red into with the  deve lope rs

9 of the  Civa no a nd Anthe m MP Cs . See, Commiss ion Decis ion No. 61626, Docke t Nos . T-

10

11
01051B-98-0708, T-01051B-98-0731 & T-010518-99-0057 (docke te d Ma y 1, 1999). In

hinds ight one  may ques tion the  wisdom of the  extens ion fee  wa ive r be ing linked to marke t

pe ne tra tion, but a t le a s t tha t e a rly a tte mpt to re vie w a nd re gula te  PPAs  did not cre a te  a

re ve nue  e ncumbra nce  or kickba ck sche me  funne ling funds  ba ck to the  Fina ncie r fa r into

the  future . In Arizona  the s e  s che me s  a re  curre ntly e mploye d without a ny a uthority from

the  Commiss ion.

One  CLEC re ce ntly cla ime d to the  Commis s ion tha t its  PPAs  with the s e  kickba ck

s che me s  a re  me re ly wha t the  Commis s ion a lre a dy a pprove d in the  Civa no a nd Anthe m

12

13

14

15

16

17

18

19

20
dockets . Howe ve r, the re  a re  huge  diffe re nce s  be twe e n wha t Accipite r is  e ncounte ring

21 toda y a nd wha t wa s  a pprove d by the  Commis s ion for US We s t in 1999, not the  le a s t of

which is  granting the  Financie r a  reba te  in the  form of revenue  splitting as  an equity kicker22

23

24

25

26
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t in the  long-term revenue  s tream paid by consumers  of te lecommunica tions  services  and the

2 re sulting corruption of the  public utility ea sement concept

3 The  Commiss ion has  both the  jurisdiction and the  respons ibility to address  PPAs as

4
they are  currently be ing used by LECs in this  s ta te

5. Accipiter's Ignorance Should Not be the Commission's Ignorance

Accip ite r ca nno t ima g ine  a ny c ircums ta nce s  tha t would  jus tify Commis s ion

8  a pprova l of a  fina ncing  s che me  tha t a llows  a  ca rrie r to  re wa rd  a  F ina ncie r in  e ve r

increas ing amounts  on the  footing of how effective ly the  Financie r has  s tifled competition

Accipite r is  le ft to s tumble  ove r P P As  in its  s e rvice  a re a  by ha ppe ns ta nce . The

partie s  tha t a re  utilizing a  PPA do not publicly announce  when it is  crea ted. Accipite r does

not e ve n know if it is  a wa re  of a ll of the  PPAs  in its  s e rvice  a re a . Typica lly the  e xis te nce

14 of a  PPA is  not revea led to Accipite r until an MPC approaches  the  cons truction phase  and

15 Accipite r re que s ts  a cce s s  to the  PUEs . At tha t time  the  e xis te nce  of a  PPA is  re ve a le d by

the  pa rtie s  in a n e ffort to  pe rs ua de  Accipite r to a ba ndon volunta rily the  s e rvice  a re a

1 7 1 u 1 |
S uppos edly any a ttempt to offe r compe ting s e rvices  where  a  P P A is  in place  would be  too

16

one rous  a  ta s k for a ny compe ting te le phone  provide r to cons ide r s e rious ly. Accipite r's

knowledge  of the  te rms included in PPAs is  often severe ly limited or in some cases  may be

none xis te nt. The  pa rtie s  to the s e  a gre e me nts  cla im tha t confide ntia lity cla us e s  in the ir

22 PPAs  conveniently prohibit disclosure  of the  te rms

23

20

21

For example , Cox conceals  its  plans for expansion of its  service  area  despite  the
Comlniss ion's  express  requirement in Decis ion No. 60285 (July 2, 1997) tha t granted



Admitte dly Accipite r's  e xpe rie nce  with P P As  is  limite d to its  rura l s e rvice  a re a

2 which is  le ss  than one  pe rcent of the  Sta te 's  a rea . The  pre fe rred provide r and the  Financie r

3 try to ke e p Accipite r in the  da rk, but Accipite r doe s  not be lie ve  the  Commiss ion should be

4
de libe ra te ly de prive d of ope ra tive  fa cts  for the  othe r nine ty-nine  plus  pe rce nt of Arizona

The  Commis s ion is  e ntitle d to ha ve  the  be ne fit of informe d comme nt in this  Ge ne ric

Docke t from a ll inte re s te d you s  re  Ha rdin the s e  a  re e me nts  to s e e  out com e dition. To7 g p g g g p p

8 be  e ffective , the  comment and input mus t include  not only the  pa rtie s  tha t want to ente r into

such a gre e me nts , it should include  a ny LECs  tha t ma y wa nt to offe r compe ting se rvice s ,

and it mos t ce rta inly should include  the  consumers  tha t a re  ultima te ly paying the  price  for

rewarding e fforts  to deprive  consumers  of the  choice  of providers , competing technologies ,

- om o(DXWw
=<9

so;
competing ta riffs  and other benefits  tha t a re  fundamenta l to a  robus t competitive  marke t for

te lephone  se rvices . This  means  no confidentia lity provis ions  may be  a llowed to hide  secre t

8
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pa yme nts  to e xclude  compe tition, no ma tte r how s e ns itive  or e mba rra s s ing a  pre fe rre d

9

10

11

12

13

14

15

16

17 6. Agreements To Keep Out Competition are Effective.
18

provider may cons ide r tha t information to be .

P P As  ca n be  a ma zingly e ffe ctive  a t ke e ping out the  compe tition. The  P P As

Cox's  applica tion for a  Competitive  CC&N where  COX was ordered to provide  advance
notice  of the  specific te rritories  where  it intends  to provide  te lephone  se rvice . As  a  result,
Accipite r has  no notice  of where  Cox may be  heading next.

19
20 described here in a re  unique  financing ins truments  tha t obliga te  a  public se rvice  company to

21 re ba te  s ignifica nt a mounts  of ca s h for ma ny ye a rs  into the  future . These agreements

22

23

24

25

26
15



1 norma lly a re  void unle s s  a pprove d purs ua nt to a n orde r of the  Commis s ion. A.R.S . 40

2

3

285(A)

Without a ny re vie w or a pprova l by the  Commis s ion, this  P P A conce pt ha s  be e n

4
s tre tched into extended kickback schemes  se t up to purchase  protection for its  te rritory for

decades . Under these  forms of PPAs, the  Financie r continues  to be  pa id year a fte r year to

keep out the  competition

Experience  demonstra tes  the  power of these  fabrica ted revenue  s treams to exclude

compe tition. The  ma jor LECs  including forme r Be ll ope ra ting compa nie s  like  Qwe s t a nd

AT&T (formerly SBC) have  demons tra ted tha t they abandon MPCs tha t fa ll under these  or

s imila r kinds  of P P As . Qwe s t gave up its  oppos ition to Accipite r's  re que s t to tra ns fe r

Qwe s t te rritory within Vis ta ncia  only a fte r it be ca me  cle a r tha t Cox ha d a lre a dy e nte re d

into a  P P A. Othe r e xa mple s  of ILEC a ba ndonme nt ca n be  found in the  ma te ria ls  tha t

15 AT&T s ubmitte d in re s pons e  to S ta ffs  Se cond Se t of Da ta  Re que s ts  in this  docke t. In its

16 re sponse  AT&T ide ntifie d two re gula tory pe titions  tha t it file d within the  pa s t ye a r with the

17 I |  1 1 | e
Florida  Public Se rvice  Commis s ion. AT&T re que s te d to be  re lie ve d of its  ca rrie r of la s t

resort ("COLR") obliga tions in two MP Cs  tha t AT&T conte nde d were SO onerous  as to
19

make the  ALEC's  entry into those  marke ts  uneconomic. The  PPA bes tows on the  preferred

provider the  inva luable  "firs t-mover" advantage , another s turdy component in building a De21

22

23

fa cto monopoly. Cons ume r choice  be twe e n compe ting te le communica tions  s e rvice s

providers  and technologies  should not be  de te rmined by which ca rrie r can furtive ly fashion



1 the  largest long-term revenue s tream paid to a  Financier, but this  appears  by s tea lth to have

2 be come  the  pa tte rn in Arizona  toda y

3 Accipite r ha s  run into s ignifica nt obs ta cle s  in a ll of the  four MP Cs  in its  s e rvice

4
te rritory and will offe r te s timony on this  subject. This  pa s t winte r Accipite r began mee ting

with the  de ve lope r of Sun City Fe s tiva l ("SCF"). Accipite r re pre se nta tive s  ha ve  a tte nde d

we e kly ons ite  utility coordina tion me e tings  s ince  J a nua ry. Eve n with the s e  coordina tion

e fforts , on April 23, 2007, Accipite r le a rne d (from a nothe r LEC) tha t the  Wicke nburg8

9

10

School Dis trict a nd its  a rchite ct ha d be e n told by the  CLEC a nd the  de ve lope r tha t the re

was  no othe r phone  company in SCF and tha t the  CLEC was  the ir only choice  for se rvice

The  CLEC's  lone  se rvice  wa s  se t to be  discusse d the  ne xt morning a t a  pre -cons truction

me e ting with the  School Dis trict, the  CLEC a nd the  de ve lope r. Accipite r conta cte d SCF

a nd wa s  informe d tha t Accipite r could not provide  s e rvice  to the  pla nne d ne w s chool

15 facilities  because  the  trenches  were  a lready closed, the  s tree ts paved and the  landscaping in

place . On close r inspection it was  appa rent tha t the  exis ting s ta te  of cons truction was  not

17
nearly as advanced as the developer portrayed

16

Cox contends  tha t its  ta rdy decis ion to enter the  Anthem market (where  USWest was

20 the  pre fe rre d provide r) de mons tra te s  tha t e ve n whe n Cox is  not the  pre fe rre d provide r

21 ma rke t e ntry by a  compe titor into a  P P A a re a  is  pos s ible . Howe ve r, if the  de ve lope r a t

22 Anthem was  be ing pa id millions  of dolla rs  for decades  into the  future  to continue  e fforts  to

23



1 e xclude  compe tition, Cox's  ta rdy offe r of compe ting s e rvice s  in tha t MP C would mos t

2 like ly have  been unde rmined or neve r a ttempted

3  7 . Pub lic  Utility Eas ements  a re  a  Pub lic  right

4

5
Accipite r e choe s  Qwe s t's  conce rns  re ga rding ove rre a ching re gula tion. Accipite r

agrees  with Qwest tha t the  problem is  not with access  a rrangements  to multi-dwelling units

or with s ingle  owne r multi-te na nt comme rcia l buildings . Accipite r a lso points  out tha t the

9 owne rs ' rights  to s e le ct provide rs  tha t a re  a llowe d a cce s s  to the ir buildings . Accipite r

10 commends  and has  no qua rre l with tha t politica l decis ion protecting priva te  prope rty rights .

11 MP Cs  typica lly conve rt priva te ly owne d va ca nt la nd to public s tre e ts  with public utility

23 easements  ("PUEs") to a llow access  to and subsequent sa le  of homes , buildings  and lots  to

14 the  public. Afte r de cla ring the  inte nt to cre a te  a  public subdivis ion (but te chnica lly prior to

15 the  full public de dica tion a nd a cce pta nce  by a  municipa lity) P P As  a re  us e d to e xclude

16 compe tition by hinde ring a cce s s  (unde r a  fa ke  cla im of priva te  prope rty rights ) while  the

17 MPC is  unde r cons truction. Thus  PPAs  in e ffe ct a re  us e d to s tymie  compe ting provide rs

1; from a cce s s  to the  tre nche s  tha t a re  a ll the  while  fully inte nde d to be  PUEs . Under these

20 P P As  the  de cis ions  a s  to which provide r is  ultima te ly a llowe d to s e rve  a  cons ume r a nd

21 which provide rs  a re  e xclude d from the  pre mis e s  a re  not ma de  by the  home owne r a nd

22 consumer of the  se rvice . Ins tead the  choice  be tween provide rs  is  clandes tine ly imposed on

24

25

26
18



1 Qwe s t a lso confirms  tha t public utility e a se me nts  a re  a  hollow ge s ture  without the

2 coope ra tion a nd notice  ne e de d to a llow compe ting provide rs  to ins ta ll the ir fa cilitie s  a long

3

4

with the  othe r utilitie s  a nd be fore  the  tre nche s  a re  clos e d. Accipite r a ls o a gre e s  with

Qwe s t's  conce rn tha t ma rke ting a rra nge me nts  with de ve lope rs  ma y s e rve  a  le gitima te
5
6  p u rp o s e  in  a  c o mp e titive  ma rke t

7 communica tions  easements  through public right-of ways  should be  prohibited.

for te le communica tion s e rvice s . Fina lly, priva te

There Should Be Commission Hearings to Address Secretive (Covert) PPAs.

Covert PPAs  mus t not be  pe rmitted furthe r to hinder compe tition in Arizona  through

8  8 .

9

10 innova tive  fina ncing a rra nge me nts  whe re  the  Fina ncie r in control of the  MP C is  pa id to

11

12
13 should be  eva lua ted by the  Commiss ion and trea ted a s  such. How many millions  of dolla rs

14 a re  Arizona  LECs  going to re ba te  unde r PPAs?  How ma ny more  millions  of dolla rs  will be

15 pa id  out for e fforts  to  e xclude  compe tition  be fore  the s e  contra ct de bts  will be  pa id?

e xclude  compe tition. The se  PPAs  a re  e vide nce  of e ncumbra nce s  a nd dispos itions  a nd

Accipiter does not know the  answers to these  questions, but the  answers should be  provided

to the  Commiss ion through evidentia ry hea rings  in this  Gene ric Docke t which was  wise ly

16

17

18

19

2 0  9 . Conclusion

and expressly initia ted by the  Commission for these  purposes .

Cons ume rs  s hould be  a fforde d the  opportunity for choice  of te le communica tions21

22 provide rs , te chnologie s , s e rvice s  a nd ta riffs . P P As  tha t a re  fa s hione d to pa y othe rs  to

23 de s troy compe tition a re  re pugna nt to ma inta ining a  true  ma rke tpla ce . Accipite r be lie ve s

24

25

26
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tha t through e vide ntia ry he a rings  in this  Ge ne ric Docke t, the  va rious  is sue s  ca n be  fully

explored and regulations can be adopted to safeguard competition and customer choice .

RESPECTFULLY SUBMITTED this  17*" da y of July, 2007.

DAVIS MILES, PLLC

Willia m D. Cle a ve la nd, SBN #01506)
P.O. Box 15070
Mesa , Arizona  85211-3070
Telephone: (480) 733-6800
Fax: (480) 733-3748
Email: wcleave land@davismile s .com
Attorne ys  for Accipite r
Communica tions  Inc.
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1

2

Origina l & 13 copie s  file d
this  17"' day of July 2007 with:

3

4

Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, AZ 85007

5

6
A copy of the  foregoing was  ma iled
this  17**' day ofJuly 2007 to:

7

8

9

Lyn A. Fa rme r
Chie f Adminis tra tive  Law Judge
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, AZ 85007
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op
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10

11

12

13

Maureen Scott
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, AZ 85007
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Chris topher Kempley, Chie f Counse l
15  Le ga l Divis ion

Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, AZ 85007

16

17

18

19

20

Ernest Johnson
Utilitie s  Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, AZ 85007

21

22

23

Michae l W. Pa tten
Roshka  DeWulf & Pa tten, PLC
400 E. Van Buren Stree t, Suite  800
Phoenix AZ 85004

24

25
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1

2

3

4

Curt Hutts e ll
Ele ctric Lightwa ve , Inc.
Frontie r Citize ns  Utilitie s  Rura l
Nava jo Communica tions  Company
Citizens  Te lecommunica tions  of Arizona
4 Triad Center, Suite  200
Sa lt Lake  City, UT 84180

5

6

7

James F. Booth
Or Fiber Carrie r Services , Inc.
7887 E. Be leview Avenue , Suite  820
Englewood, CO 80111-6015

8

9

10

Thomas Bade
Arizona  Dia ltone
7170 Oakland Street
Chandle r, AZ 85226

11

12

13

Anthony Gillia n
Verizon Se lect Services , Inc.
6665 n. Ma cArthur Blvd.
HQK02D84
Irving, TX 7503914

15 J a me s  Fa lve y
e .spire  Communica tion Services , Inc.
7125 Columbia  Gate  Drive , Suite  200
Columbia , MD 21046

16

17

20

Thoma s  Dixon
MCI WorldCom, Inc.
707 17th Street #4200
Denver, CO 80202

23

Karen S. Frame
DIECA Communica tions , Inc.
7901 Lowry Boule va rd
Denver, CO 80230

24
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1

2

3

Jacqueline  Manogian
Mike  Ha ze l
Mounta in Communica tions . Inc
1430 Broadway Road, Suite  A200
Tempe , AZ 85282

4

5
Ma rk DiNunzio
Cox Arizona  Te le com, L.L.C
1550 West Deer Valley Road
MS :DV3-16, Bldg. C
Phoenix. AZ 85027

8

9

Todd Lesser
North County Communica tions  Corp
3802 Rosencrans. Suite 485
San Diego, CA 92110

10

Norma n Curtright
Qwest Corpora tion
20 E. Thomas Road. 16M Floor
Phoe nix. AZ 85012-0001

13

15

Eric S. Hea th, Esq
Sprint Te lecommunica tions  Co., LP
100 Spear Street, Suite  930
San Francisco. CA 94105

16

18

19

Ka thy Hough
Willia ms  Loca l Ne twork. LLC
Willia ms  Communica tions , LLC
One Technology Center
Ma il Drop TR-7B
Tulsa . OK 74103

20

21

22

23

11

12

Manage r of Regula tory Affa irs
ICE Te lecom Group -- Arizona
161 Inverness  Drive  West
Englewood, CO 80112



1

2

3

Brenda  Crosby
Rio Virgin Te lephone  Company and Cablevis ion
PO Box 189
Estacada, OR 97023

4

5

6

7

Manage r of Regula tory Affa irs
Va lle y Conne ctions , LLC
Valley Te lephone  Coopera tive , Inc.
Copper Va lley Te lephone , Inc.
752 E. Maley
Wilcox, AZ 85642

8

9

MCI Metro Access  Transmiss ion Svgs , LLC
MCI Metro Access  Transmiss ion Sacs , LLC
707 17th Street, Suite  3900
Denver, CO 80202

10

13

Manage r of Regula tory Affa irs
San Carlos  Apache  Te lecom. Utility, Inc.
PO Box 701
Globe , AZ 85501-0701
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14

15

Granite  Te lecommunica tions , LLC
234 Copeland Street
Quincy, MA 02169

oco
Q.
2
a>
I- 16

17

Manage r of Regula tory Affa irs
Southwestern Telephone Company, Inc.
PO Box 5158
Madison, WI 53705-015818

20

19 J ohn Ha ye s
Table  Top Telephone , Inc.
600 North Second Avenue
Ajo, AZ 8532121

22

23

Manage r of Regula tory Affa irs
Cogent Comm. of Arizona , Inc.
1015 - 31s t Stree t NW
Washington, DC 2000724
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1

2

3

Manage r of Regula tory Affa irs
McLe odUS A, Inc.
6400 C Street SW
PO BOX 3177
Cedar Rapids , IA 52406-31774

6

7

5 J us tin  La ughlin
Z-Te l Communica tions , Inc.
601 S. Harbour Is land Blvd.
Suite  220
Tampa, FL 33602

8

9

10

Brian Thomas
We s t Time  Wa te r Te le com of Arizona , Inc.
223 Taylor Avenue  North
Seattle , WA 98109

Re x Knowle s
XO Arizona , Inc.
111 East Broadway, Suite  100
Sa lt Lake  City, UT 84111
Pam Moorehead
CenturyTe1 of the  Southwest, Inc.
PO Box 4065
Monroe , LA 71211-4065

11

12

13

14

15

16

17

18

19

Jesse B. Tresler
Ve rizon Ca lifornia
112 S. Lakeview Canyon Road
Thousand Oaks, CA 91362-3811
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Ma rk McLe more
So. Centra l Utah Telephone Assn., Inc.
PO Box 226
Escalante , UT 84726
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Joseph Sanhri, Jr.
Wins ta r Comm. of Arizona , LLC
1850 M Stree t NW, Suite  300
Washington, DC 20036

4 Manage r of Regula tory Affa irs
Pac-West Te lecomm, Inc.
4210 Coronado Avenue
Stockton, CA 95204
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9

James Falvey
Xspedius  Mgmt. Co. of P ima  County, LLC
Xspedius  Mgmt. Co. Switched Se rvices , LLC
7125 Columbia  Gateway Dr., Suite  200
Columbia , MD 21046of<rl\
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10 Willia m Hunt II

Le ve l 3 Communica tions , LLC
1025 Eldorado Blvd.
Broomfie ld, CO 8002 l

8 4

13

14
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Micha e l Morris
XO Arizona , Inc. (Alle gia nce )
505 Sansone Stree t, 20th Floor
San Francisco, CA 94111
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Rura l Ne twork Se rvices , Inc.
PO Box 217
Midva le , ID 83645-0217

18
James Harlan

19 XO Arizona , Inc. (Alle gia nce )
9201 N. Centra l Expressway
Dalla s , TX 7523 l

20

21

22

23

24

Je ff Compton
Telescope  Communica tions , Inc.
606 E. Huntington Drive
Monrovia , CA 91016
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1 Diane  Reynolds
Harold Oste r

2 Rio Virgin Te le phone  Compa ny
PO BOX 299

3 Me s quite , NV 89024-0299

4

5

6

Manage r of Regula tory Affa irs
Exce l Te lecommunica tions , Inc.
1600 Vice roy Drive
Dalla s , TX 75235

7

8

9

Ka re n Ellison
Midva le  Te lephone  Exchange , Inc.
PO Box 7
Midva le , ID 83645

10 Manage r of Regula tory Affa irs
TDS Te lecom
525 Junction Road
Madison, WI 53717-0215
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Michae l Fa rmer
Firs t Mile  Se rvice s , LLC
760 Libe rty Drive
Westfie ld, IN 46074
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Norman Descouteau
Southweste rn Bell Comm. Services , Inc.
5850 W. Las  Positas  Blvd.
Pleasanton, CA 9458818
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De nnis  D. Alte rs
Esche lon Te lecom of Arizona , Inc.
730 Second Avenue South
Suite  1200
Minne a polis , MN 55402

22

23
Willia m Hunt II\e ve l 3 Communica tions , L.L.C.
1025 Eldorado Blvd.
Brookfie ld , CO 8002124

25
27

11

12

26



z| *

1

2

3

Anthony Gillia n
Verizon Select Services, Inc.
6665 N. MacArthur Blvd.
HQKOZDS4
Owing, TX 750394
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6

7

8

Todd Lesser
North County Communications Corp.
3802 Rosecrans
Suite 485
San Diego, CA 92110

Manager of Regulatory Affairs
9 ICE Te lecom Group - AZ

161 Inverness Drive West
Englewood, CO 80112
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Brenda Crosby
Rio Virgin Telephone Company
P.O. Box 189
Estrada , OR 97023
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Pam Moorehead
CenturyTel of the Southwest, Inc.
P.O. BOX 4065
Monroe, LA 71211-4065

17
Virgil Barnard
Valley Telephone Cooperative, Inc.
Copper Valley Telephone, Inc.

19 752 E. Ma ley
Wilcox, AZ 85642
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ARIZONA REPORTING SERVICE, INC I
2627 N. Third Street, Ste. Three
Phoenix, AZ 85004-1104
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Judy Bums
Va lle y Conne ctions , LLC
752 E. Maley
Wilcox, AZ 85643

4 Manage r of Regula tory Affa irs
TDS Te lecom
525 Junction Road
Ma dison, WI 53717-0125
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Janice  L. Ono
AT&T Re gula tory
645 E. Plumb Lane , Rm. C144
Re no, NV 89502
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Virgil Ba rna rd
Valley Te lephone  Coopera tive , Inc.
Copper Va lley Te lephone , Inc.
752 E. Malay
Wilcox, AZ 85643
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13 Home  Builde rs  As s ocia tion of Ce ntra l Arizona
Attn: Connie  Wilhe lm, Pre s ident/Executive  Director
3200 E. Camelback Rd., Suite  180

15 P hoe nix, AZ 85018
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18

Pa trick She rrill
Accipite r Communica tions , Inc.
2238 W. Lone  Cactus  Drive
Suite  100
P hoe nix, AZ 85027
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Scott S . Wakefie ld
Res identia l Utilitie s  Consumer Office
1110 W. Washington St., Suite  220
Phoe nix, AZ 85007-0001

22

23

24

25
29

26



1
q ¢l

1

2

3

4

5

Je ffrey W. Crocke tt
Bradley S . Ca rroll
S NELL & WILMER
One Arizona  Center
400 East Van Buren
Phoe nix, AZ 85004-2202
Attorneys  for Arizona  Loca l Exchange
Ca rrie rs  Associa tion (ALECA)
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