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BEFORE THE ARIZONA CORPORATION COMMISSION

DOCKET NO: W-02113A-07-0551IN THE MATTER OF THE APPLICATION
OF CHAPARRAL CITY WATER
COMPANY, INC., AN ARIZONA
CORPORATION, FOR A
DETERMINATION OF THE FAIR VALUE
OF ITS UTILITY PLANT AND
PROPERTY AND FOR INCREASES IN
ITS RATES AND CHARGES FOR
UTILITY SERVICE BASED THEREON.

CHAPARRAL CITY WATER
COMPANY'S RESPONSE IN
OPPOSITION T() THE UTILITIES
DMSION'S MOTION TO SUSPEND
TIME CLOCK
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Applicant Chaparral City Water Company, Inc. ("Company") hereby responds to

the motion of the Utilities Division ("Staff') to postpone the Company's pending

application for rate increases in this docket until the Arizona Corporation Commission

("Commission") has issued a decision in the remand proceeding being conducted by order

of the Court of Appeals in Docket No. W-02113A-04-0616. Staff seeks this relief by the

device of "staying the time clock" pursuant to A.A.C. R14-2-l03(B)(ll)(g) or,

alternatively, A.A.C. R14-2-l03(B)(l l)(e).

As explained below, this motion is improper and groundless. It conflicts with

Decision No. 57875 (May 18, 1992), which explains that A.A.C. R14-2-103(B)(l l)(g) is

not applicable to remand proceedings. Moreover, A.A.C. R14-2-103(B)(l 1)(e) is not

intended to apply in this type of circumstance, as Decision No. 57875 makes clear. In

addition, Staffs justification - that it may have to apply a different rate of return once the

remand proceeding is decided - is frivolous because Staff routinely changes its
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recommended ra te  of re turn in its  surrebutta l filings , ye t is  able  to make  othe r necessa ry

a djus tme nts , including a djus ting its  propose d re ve nue  re quire me nt a nd propose d ra te s .

Fina lly, the  re lie f s ought by S ta ff would viola te  the  due  proce s s  cla us e s  of the  Unite d

Sta tes  and Arizona  Constitutions  by preventing the  Company from earning a  fa ir re turn on

its  utility pla nt a nd prope rty de vote d to public s e rvice . Accordingly, S ta ffs  motion mus t

be denied.
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1 . P ROCEDUREAL BACKGROUND

The Proceed ings  in Docket No. W-02113A-04-0616A.

On Augus t 24, 2004, the  Company filed with the  Commiss ion an applica tion for a

de te rmina tion of the  curre nt fa ir va lue  of its  utility pla nt a nd prope rty de vote d to public

se rvice , and sought increases  in its  ra te s  and cha rges  for utility se rvice , ba sed on a  te s t

ye a r e nde d De ce mbe r 31, 2003. S e e  De cis ion No. 68176 (S e pt. 30, 2005) a t 1-3. On

Se pte mbe r 23, 2004, S ta ff notifie d the  Compa ny tha t its  filing me t a ll of the  s ufficie ncy

re quire me nts  s e t forth in A.A.C. R14-2-103. Id a t 2.

F o llo win g  th e  s u b mis s io n  o f p re -file d  te s timo n y b y th e  p a rtie s ,  in c lu d in g

inte rve nor Re s ide ntia l Utility Cons ume r Office  ("RUCO"), a  he a ring wa s  conducte d

be fore  a  duly a uthorize d Adminis tra tive  La w J udge , comme ncing on Ma y 31, 2005. Id

Following the  s ubmis s ion of pos t-he a ring brie fs  by the  pa rtie s , the  Commis s ion is s ue d

De cis ion No. 68176 on S e pte mbe r 30, 2005, a uthorizing a n incre a s e  in re ve nue  of

$1,107,596 and es tablishing new ra tes  and charges  for se rvice  based on Sta ff"s  inverted-

tie r ra te  de s ign. Id. a t 3, 30-31, 38-39. The  Compa ny's  ne w ra te s  be ca me  e ffe ctive  on

October 1, 2005, and a re  currently in e ffect. Id. a t 43-44.

The  Compa ny the n s ought re he a ring on the  de cis ion, which wa s  de nie d  by

ope ra tion of law, and appea led the  decis ion to the  Arizona  Court of Appea ls  pursuant to

See  Chaparra l City Wate r Co. v. Ariz. Corp. Comm 'n, No. 1 CA-CC

05-002 (Feb. 13, 2007) a t 2-5, W 2-5 (summarizing procedura l his tory of prior ra te  case ).
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Two issues  were  presented for review:

Doe s  the  "ba cking-in" me thod e mploye d by the  Commiss ion
in  s e tting  ra te s , unde r which C a pa rra l City's  a uthorize d
opera ting income and revenues  a re  based on the  his toric cos t

of the  Arizona  Cons titution?

Wa s  the  Commis s ion's  a doption of its  S ta ffs  re comme nde d
equity re turn of 9.3 percent and resulting 7.6 percent re turn on
rate base arbitrary and unreasonable?

Cha pa rra l City Wa te r Compa ny's  Ope ning Brie f No. l CA-CC 05-002 (file d Fe b. 23,

2006), a t 5. The  Court rule d in the  Compa ny's  fa vor on the  firs t is sue  (the  la wfulne s s  of

the  "ba cking-in" me thod) a nd rule d in the  Commiss ion's  fa vor on the  s e cond is sue  (the

a doption of S ta ff' s  9.3 pe rce nt cos t of e quity re comme nda tion). In  the  concluding

paragraph of its  decis ion, the  Court s ta ted:

1.
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We  find  tha t the  Commis s ion  d id  no t comply with  the
re q u ire me n ts  o f Artic le  1 5 ,  S e c tio n  1 4 ,  o f tile  Arizo n a
Cons titution when the  Commiss ion de te rmined the  ope ra ting
income  of Cha  a re a l City us ing the  origina l cos t ra te  ba s e
ins tead of the  33 va lue  ra te  ba se . We  the re fore  va ca te  the
Commis s ion's  de cis ion a nd re ma nd. Howe ve r, we  a ls o find
tha t Cha pa rra l City ha s  not ma de  a  cle a r a nd convincing
s howing tha t the  Commis s ion 's  de cis ions  re ga rd ing  the
me th o d o lo g ie s  u s e d  to  d e te rmin e  c o s t o f e q u ity we re
unla wful or unre a s ona ble . Accordingly, a lthough we  va ca te
the  de cis ion, we  a ffirm the  Commis s ion 's  me thodologie s
used to de te rmine  the  cos t of equity. The  ma tte r is  remanded
to the  Commiss ion for furthe r de te rmina tion.

Cha pa rra l City Wa te r, No. 1 CA-CC 05-0002 (Feb. 13, 2007) a t 8, 'H 49.

Following a  three  month pe riod, during which the  Commiss ion cons ide red but did

not s e e k re vie w of the  Court's  de cis ion by the  Arizona  S upre me  Court, the  Court of

Appe a ls  is s ue d its  ma nda te  to  the  Commis s ion on Ma y 29, 2007, comma nding the

Commiss ion "tha t such proceedings  be  had in [this ] cause  as  sha ll be  required to comply

with the  decis ion of this  court." Afte r an unsuccess ful a ttempt by the  Company to discuss

s e ttle me nt, the  Compa ny file d its  re ma nd s che dule s  on J une  8, 2007, ba s e d on the

te s timony pre vious ly provide d by its  witne s s e s , Dr. Thoma s  M. Ze pp a nd Thoma s  J .
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Thereafter, procedura l orders  were  issued by the  Pres iding Officer, se tting da tes  for

the  filing of te s timony a nd for the  he a ring in the  re ma nd proce e ding. At pre s e nt, the

he a ring is  s e t for J a nua ry 28, 29 a nd 30, 2008. Se e  Re ma nd He a ring Fifth P roce dura l

Order (Oct. 3, 2007) (summarizing remand proceedings to date  and se tting hearing dates).

B . The  Proceed ings  in Docket No . W-02113A-07-0551

On Se pte mbe r 26, 2007 - ne a rly two ye a rs  a fte r De cis ion No. 68176 wa s  is s ue d

and the  ra tes  approved the re in became e ffective  .- the  Company filed an applica tion for a

de te rmina tion of the  curre nt fa ir va lue  of its  utility pla nt a nd prope rty de vote d to public

se rvice , and appropria te  increases  in its  ra te s  and cha rges  for utility se rvice , based on a

te s t yea r ended December 31, 2006. As  shown in the  pre -filed te s timony and schedule s

accompanying Company's  applica tion, during 2006, the  Company ea rned a  ra te  of re turn

on its  fa ir va lue  ra te  ba s e . S e e  Dire ct Te s timony of Thoma s  J .

Bourassa , W-02113A-07-0551, a t 3 & Schedule  A-1. In contras t, the  overa ll ra te  of re turn

recommended by Sta ff and adopted by the  Commiss ion in the  Company's  prior ra te  case

was  7.6 pe rcent. Decis ion No. 68176 a t 26. See  a lso Surrebutta l Tes timony of Ale jandro

Ra mire z ,  W-021  l3A-04-0616 , Exe cu tive  S umma ry ("S ta ff re comme nds  tha t the

Commiss ion adopt an overa ll ra te  of re turn ("ROR") of 7.6 pe rcent.").

The  Company's  ra te  applica tion was  eva lua ted by Sta ff, and on October 26, 2007,

the  a pplica tion wa s  de te rmine d to be  s ufficie nt unde r A.A.C. R14-2-103. Nota bly, S ta ff

was  well aware  tha t the  remand proceeding was  pending and would like ly be  decided next

of 0nlv 2.8 percent
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1 The  re file d te s timony of Dr. Ze pp a nd Mr. Boura s sa  we re  ide ntifie d a nd a dmitte d into
e vide nce  a s  Compa ny Exhibits  A-4, A-5 a nd A-6 (Boura s s a ) a nd A-7, A-8 a nd A-9
(Ze pp). In  a dd ition ,  Dr.  Ze pp  a nd  Mr. Boura s s a  p rovide d  te s timony during  the
e vide ntia ry he a ring conducte d be fore  the  Commis s ion in  2005, a t which time  both
witne sse s  we re  subject to cross -examina tion rega rding the  Company's  pos ition tha t the
ra te  of re turn should be
than to the  origina l or " cos t of tha t prope rty. Se e  Docke t No. W-02113A-04-0616,
Transcript a t 132-218 (Bourassa), Tr. a t 224-263 (Zepp).

a pplie d to the  fa ir va lue  of its  utility pla nt a nd prope rty, ra the r
"boo
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s pring whe n S ta ffs  s ufficie ncy le tte r wa s  is s ue d. S e e , e .g., Re ma nd He a ring Fifth

Procedura l Order, Docke t No. W-02113A-04-0616.

To da te , S ta ff ha s  se rved a  tota l of 161 da ta  reques ts , not including subpa rts , on

the  Compa ny, a nd the  Compa ny ha s  re sponde d to those  da ta  re que s ts . The  Compa ny,

obvious ly, wa s  re quire d to s pe nd cons ide ra ble  time  a nd incur s ignifica nt e xpe ns e s  in

doing so. Aga in, S ta ff wa s  we ll a wa re  tha t the  re ma nd proce e ding wa s  pe nding whe n it

se rved these  da ta  reques ts  on the  Company. In fact, a s  recently as  January 4, 2008, Sta ff

counse l contacted the  unders igned regarding the  Company's  responses  to Data  Requests

MEM 2.2 and 2.3. Consequently, work on the  ra te  case  is  proceeding, and the  Company

is  continuing to incur cos ts .

On Nove mbe r 19, 2007, RUCO move d to inte rve ne  in the  ne w ra te  ca s e , which

motion has  been granted. On November 30, 2007, the  Ra te  Case  Procedura l Orde r was

is s ue d, with the  he a ring be ing s che dule d to comme nce  on J uly 8, 2008. Du e  to  a

sche duling conflict, a n Ame nde d Ra te  Ca se  Proce dura l Orde r wa s  is sue d by Pre s iding

Office r on De ce mbe r 19, 2007, modifying the  de a dline s  for pre -file d te s timony by the

parties  and se tting the  hearing for July 21, 2007.

The re a fte r, on J a nua ry 3, 2008, S ta ff file d the  ins ta nt motion, s e e king a n orde r

from the  P re s iding Office r purs ua nt to  A.A.C. R14-2-103(B)(11) tha t would s ta y a ll

proce e dings  in this  docke t until the  Commis s ion ha s  is s ue d a  de cis ion in the  re ma nd

proceeding in Docke t No. W-021 l3A-04-0616
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11. THE RELIEF SOUGHT BY STAFF. IF GRANTED. WOULD CAUSE
UNREASONABLE DELAY AND VIOLATE THE COMPANY'S
CONSTITUTIONAL RIGHTS

A.
24

The Relief Sought by Staff Would Delav Rate Increases by Six Months
or Longer, and Prevent the Company From Earning a Fair Return

26

Remarkably, absent from Sta ff" s  motion is  any discuss ion of the  adverse  impact of

de laying the  Company's  pending ra te  case  for an indefinite  period of time . Sta ff es timates
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tha t a  de cis ion in the  re ma nd proce e ding will be  is s ue d in Ma y 2008. S ta ff Mot. a t 6

However, the re  is  no "time  clock" or othe r deadline  applicable  to the  remand proceeding

be ca use  it is  not a  ra te  a pplica tion, a nd S ta ffs  e s tima te  of four months  fa ils  to ta ke  into

account the  additiona l time  needed to res ta rt the  pending ra te  case .' Rea lis tica lly, Sta ff is

reques ting a  de lay of approximate ly s ix months , if not longer

Consequently, the  re lie f sought by Sta ff would like ly cause  the  hea ring in the  ra te

case  to be  de layed until January 2009, and a  fina l decis ion to be  de layed until May 2009

more  tha n 28 months  from the  e nd of the  De ce mbe r 31, 2006 te s t ye a r utilize d in the

Company's  ra te  applica tion. New ra te s  would like ly become  e ffective  on June  l, 2009 or

la te r. In the  me a ntime , the  Compa ny would be  force d to cha rge  the  ra te s  a pprove d in

De cis ion No. 68176. which be ca me  e ffe ctive  on Octobe r l, 2005 a nd, a s  s ta te d, a re

producing a  ra te  of re turn  be low 3 pe rce nt on the  Compa ny fa ir va lue  ra te  ba s e

More ove r, de la ying the  he a ring in this  ca s e  until e a rly 2009, with a  de cis ion following

approximate ly four months  la te r, ra ises  the  poss ibility tha t the  Company's  tes t year will be

found to be  s ta le , requiring the  Company to file  a  new ra te  applica tion, to be  decided in

mid- or la te  2009

In s hort, pos tponing ra te  re lie f for s ix months  or e ve n longe r would impa ir the

Company's  ea rnings  and deprive  it of the  opportunity to earn a  fa ir re turn on the  fa ir va lue

of its  property, an opportunity guaranteed by the  Arizona  Constitution

's

The Relief Sought by Staff Would Violate the Company's
Constitutional Right to Earn a Fair Return on the Fair Value of Its
Property

22
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24

Article  15, Se ction 3, of the  Arizona  Cons titution provide s  tha t "[t]he  Corpora tion

Commiss ion sha ll ... prescribe  jus t and reasonable  class ifica tions  to be  used and jus t and

26

The  Compa ny a s s ume s  tha t once  the  Compa ny's  ra te  ca s e  is  s ta ye d, S ta ff will not
pe rform a ny work on the  ca s e  until a  ne w proce dura l orde r ha s  be e n is s ue d b the
Pre s iding Office r, re quiring S ta ff to re s ume  work. At tha t time , it is  like ly tha t S ta will
reques t additiona l time  to re -familia rize  itse lf with the  Company's  filing and re sponses  to
Staffs  161 data  requests , causing further de lay
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re a sona ble  ra te s  a nd cha rge s  to be  ma de  a nd colle cte d, by public s e rvice  corpora tions

within the  S ta te  for s e rvice  re nde re d the re in." The  Arizona  Court of Appe a ls  ha s

expla ined

[T]he  ra te s  e s ta blishe d by the  Commiss ion should me e t the
overa ll opera ting cos ts  of the  utility and produce  a  reasonable
ra te  of re turn. It is  e qua lly cle a r tha t the  ra te s  ca nnot be
cons ide re d  jus t a nd  re a s ona ble  if the y fa il to  produce  a
re a s ona ble  ra te  of re turn or if the y produce  re ve nue  which
exceeds a reasonable rate of return
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Scores  v. Ariz. Corp. Comm 'n, 118 Ariz. 531, 533-34, 578 P .2d 612, 614-15 (App. 1978)

See  a lso Ariz. Corp. Comm 'n v. Ariz. Pub. Se rv. Co., 113 Ariz. 368, 370, 555 P .2d 326

328 (1976) ("The  compa ny is  e ntitle d to a  re a s ona ble  re turn upon the  fa ir va lue  of its

properties ."), citing S imms v. Round Va lley Light &Power Co., 80 Ariz. 145, 294 P .2d

378 (1956)

The  fa ilure  to  a llow the  Compa ny ra te  a d jus tme nts  ne ce s s a ry to  produce  a

re a s ona ble  ra te  of re turn on the  fa ir va lue  of its  utility pla nt a nd prope rty re s ults  in the

c o n fis c a tio n  o f s u c h  p ro p e rty,  is  in  vio la tio n  o f th e  Un ite d  S ta te s  a n d  Ariz o n a

Cons titutions
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utilitie s  from be ing  limite d  to  a  cha rge  fo r
s e rving the  public which is  s o "unjus t" a s  to be

If the  ra te  doe s  not a fford s ufficie nt
State  has taken the use
compe ns a tion a nd s o ha s  viola te d the  Fifth
Amendments

The  guiding principle  ha s  been tha t the  Cons titution protects
the ir prope rty

con isea tory
compensa tion, the

of utility prope rty without pa ying jus t
and Fourteenth

Duquesne  Light Co. v. Baraseh, 4888 U.S. 299307-08 (1989) (cita tions  omitted)

Here , the  Company earned a  re turn be low 3 percent on the  fa ir va lue  of its  property

during the  te s t ye a r -- a  re turn tha t is  e quiva le nt to a  30-da y Tre a s ury ins trume nt. By

contra s t, the  re turn on a n inve s tme nt gra de  (Ba a ) bond is  a pproxima te ly 6.7 pe rce nt

Forcing the  Company to continue  to charge  ra tes  tha t produce  this  anemic re turn because

Sta ff is  unce rta in wha t might ha ppe n in the  re ma nd proce e ding orde re d by the  Court of
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3

Appe a ls , ba s e d on its  de te rmina tion tha t the  Commis s ion viola te d the  Arizona

Cons titution in s e tting  the  Compa ny's  ra te s  in its  la s t ca s e , would viola te  the s e

requirements  and result in the confiscation of the Company's  property

Consequently, even if there were a  legitimate bas is  for the relief sought by Staff

s uch re lie f would be  unla wful. As  one  would log ica lly e xpe c t, g ive n a  utility's

cons titutional right to collect jus t and reasonable rates  for the services  it provides  to the

public, the Commiss ion's  rules  do not permit the regulatory deadlines  set forth in A.A.C.

R14-2-l03(B)(ll) to be  s us pended abs ent truly extraordina ry circums tances , and not

becaus e  an Arizona  court has  he ld tha t the  Commis s ion acted illega lly in the  utility's

previous rate case.

III. THE COMMIS S ION'S  RULES  DO NOT S UP P ORT S TAFF'S  MOTION

In s upport of its  motion, S ta ff re lies  on A.A.C. R14-2-l03(B)(l 1)(g) and A.A.C.

R14-2-l()3(B)(l l)(e), which were added to A.A.C. R14-2-103 in 1992. See Decis ion No.

57875. Attachment B to Decis ion No. 57875 conta ins  the  reas ons  for adopting the

proposed amendments  and a  detailed discuss ion of the arguments  for and agains t the

amendments . The  Commis s ion's  dis cus s ion demons tra tes  tha t ne ithe r regula tion is

intended to apply in this  type of s ituation. It is  te lling that Staff never discusses  or even

refers  to the Commission's  decis ion in its  motion. See Staff Mot. at 2-3 .
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A.

A.A.C. R14-2-l03(B)(l l)(g) provide s  tha t "[t]he  time  pe riods  pre s cribe d by

s ubs e ction (B)(ll)(a ) [s ic] s ha ll not be  a pplica ble  to a ny filing s ubmitte d by a  utility

which has  more than one rate application before the Commission at the same time." This

regulation, discussed on pages  33 and 34 of Attachment B to Decis ion No. 57875, was

criticized by a  number of Arizona  utilities  when it was  propos ed. In s hort, the  utilities

expressed concern that the phrase "more than one rate application" would be interpreted

to include  ta riff filing, ra te  applica tions  filed by s epara te  s ubs idiaries , departments  or

A.A.C. R14-2-103(B)(11)(g) Does Not Apply to Remand Proceedings
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divis ions , a nd, more  importa ntly, the  re ma nd of a  ra te  de cis ion to the  Commiss ion by a

court of compe tent jurisdiction. In eva lua ting these  concerns , the  Commiss ion expla ined:

The  Commis s ion a ls o s ha re s  S ta ffs  inte rpre ta tion tha t ta riff
filings  a nd ra te  a pplica tions  of a  compa ny's  s e pa ra te  ra te
juris dictions  a re  not cove re d by this  provis ion. We  do not
be lie ve  tha t a n a me ndme nt is  ne ce s s a ry, howe ve r. The
de fin ition  of a  filing  in  A.A.C. R14-2-l03(A)(3)(q) c le a rly
does not encompass these matters no r the  re ma nd  o f a  ra te
decis ion by a court.

Id. a t 34 (emphas is  added).3 Consequently, the  remand proceeding is  not a  "filing" within

the  meaning of the  regula tion, and A.A.C. R14-2-103(B)(l l)(g) does  not apply.

B. A.A.C. R14-2-103(B)(11)(e) Does Not Applv Because the Company Has
Not Amended Its Rate Application and the Remand Proceeding Is Not a
Trulv "Extraordinarv Event"

The  othe r Commis s ion re gula tion cite d by S ta ff is  A.A.C. R14-2-l03(B)(11)(e ),

which provides :

Upon motion of a ny pa rty to the  ma tte r or on its  own motion,
the  Commis s ion or the  He a ring Cffice r ma y de te rmine  tha t
the  time  pe riods  pre scribe d by subse ction (B)(11)(d) should
be extended or begin again due to :

(i) any amendment to a  filing which changes  the  amount
s ought by the  utility or a lte rs  the  fa cts
use d a s  a  ba s is  for the  re que s te d in ra te s  or
charges, or

substantia l
C Ange

(ii) a n e xtra ordina ry e ve nt not othe rwis e  provide d for by
this  subsection.

S ta ff a rgue s  in  its  motion  tha t bo th  s ubpa rts  o f th is  re gu la tion  ma y a pp ly to  the

Compa ny's  ra te  a pplica tion. Once  a ga in, howe ve r, the  purpos e s  of this  re gula tion

preclude  the  regula tion's  applica tion in the  manner sought by Sta ff.

On its  face , the  circumstances  in subpart (i) a re  not present. The  Company has  not
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The  de fin ition  of the  te rn  "filing" conta ine d  in  A.A.C. R14-2-l03(A)(3)( ) is  "[a ]n
applica tion and required schedules , exhibits  or other documents  filed by a  pub(iic se rvice
co ora tion to initia te  a ny proce e ding e nume ra te d in s ubs e ction (A)(l). For a ll Cla s s  A
a nldPB utilitie s  a nd for Cla s s  C e le ctric a nd ga s  utilitie s , the  filing s ha ll include  dire ct
te s timony in support of the  a pplica tion...."

3
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tiled an amendment to its  ra te  applica tion and has  never indica ted tha t it intends  to do so.

Unless  and until the  Company files  an amendment "which changes  the  amount sought" or

"substantia lly a lters  the  facts  used as  a  basis  for the  requested change in ra tes  or charges,"

this  s ubpa rt is  s imply ina pplica ble . S e e  De cis ion No. 57875, Atta chme nt B a t 30-3 l

(discuss ing the  materia ls  tha t constitute  an amendment to a  utility's  ra te  applica tion).

S ta ff a ls o a rgue s  tha t the  Court of Appe a ls ' ma nda te  re ma nding De cis ion No.

68176 for furthe r proceedings  cons is tent with its  Februa ry 13, 2007 decis ion qua lifie s  a s

an "extraordina ry event" for the  purposes  of subpart (ii). In discuss ing the  regula tion, the

Commission emphasized tha t Staff faces  an especia lly heavy burden in demonstra ting tha t

an event is  "extraordina ry":
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We believe  tha t the  language  of the  p ropos ed  rule  a lready
places  reasonable cons traints  on the Commiss ion's  dis cretion.
A recomputation of the applicable  time period will not even
b e  c o ns id e re d  un le s s  a n  a me nd me n t to  a  u tility's  filing
changes  the amount of rate relief reques ted or s ubs tantially
alters  the underlying facts , or unles s  an extraordinary event
has  occurred. This  is  in tend ed  to  b e  a  h ig he r s tand a rd  to
meet than "good caus e".

Id. a t 29-30 (emphasis  added). Sta ff has  fa iled to meet this  burden.

Obviously, the  Court of Appea ls ' remand of a  decis ion authorizing ra tes  based on a

de te rmina tion tha t the  Commis s ion a cte d unla wfully is  like ly to ha ve  a n impa ct on the

utility's  ne xt ra te  a pplica tion. Cons e que ntly, the  me re  e xis te nce  of a  proce e ding on

re ma nd from the  Court of Appe a ls  doe s  not a nd ca nnot cons titute  a n "e xtra ordina ry

event." To conclude  othe rwise  would crea te  a  conflict with the  Commiss ion's  discuss ion

of the  purpose  a nd scope  of A.A.C. R14-2-l03(B)(1 l)(g), quote d a bove . In othe r words ,

S ta ff could s imply cla im tha t a  re ma nd proce e ding cons titute s  a n "e xtra ordina ry e ve nt"

a nd circumve nt the  Commis s ion's  cle a r inte nt to limit the  a pplica bility of A.A.C. Rl4-2-

103(B)(1l)(g) to unde cide d ra te  filings . S ta ff s hould not be  a llowe d to ma nipula te  the

Commis s ion's  re gula tions  in this  ma nne r. More ove r, the  jus tifica tion for tre a ting the
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pendency of the  remand proceeding as  an "extraordina ry event" in Sta ff's  motion is  weak

a nd fa ils  to  s a tis fy the

Commiss ion.

at best, "highe r tha n good ca us e " s ta nda rd a dopte d by the

The  Outcome of the  Remand Proceeding Is  Unknown, and May Have
No Effect on Sta ff' s  Choice  of Methodology

S ta ff a rgue s  tha t the  outcome  of the  re ma nd proce e ding ma y impa ct S ta ff' s

analysis . S ta ff Mot. a t 3. S ta ff a lso concedes , howeve r, tha t "the  outcome  of the  remand

proceeding is  unknown" (id.), i.e ., S ta ffs  a rgument is  based on specula tion. Pre sumably,

S ta ff will ta ke  the  s a me  pos ition re ga rding the  a ppropria te  me thodology to be  us e d in

deve loping a  ra te  of re turn to be  applied to the  Company's  fa ir va lue  ra te  base  tha t it has

taken in the  Company's  remand proceeding and in the  recent ra te  proceeding for UNS Gas

in Docke t No. G-04204A-06-0463. If S ta ff subsequently e lects  to change  its  pos ition and

utilize  fa ir va lue  in a  meaningful way, the  implica tions , if any, of S ta ff" s  new pos ition can

be addressed at that time.
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2. P a rtie s ' P os itions  Routine ly Cha nge  During the  Cours e  of a  Ra te
Case

S ta ff ne xt conte nds  tha t the  Commis s ion 's  u ltima te  de cis ion  in  the  re ma nd

proceeding could result in additiona l work for Sta ff employees , noting tha t changes  in the

re ve nue  re quire me nt propos e d by S ta ff will ne ce s s ita te  a djus tme nts  to prope rty a nd

income  ta x e xpe ns e  a nd ma y a ffe ct S ta ff" s  propos e d ra te  de s ign. S ta ff Mot. a t 4. This

a rgume nt is  a  re d he rring. In fa ct, S ta ff (a s  we ll a s  the  othe r pa rtie s  to a  ra te  ca s e )

routine ly cha nge s  its  pos ition in  re ga rd to  the  utility's  ra te  of re turn, ra te  ba s e  a nd

ope ra ting expenses , necess ita ting precise ly the  same  adjus tments  in S ta ff' s  surrebutta l

filing and, in some  cases , pos t-hea ring tiling. Indeed, a t Open Mee ting, the  Commiss ion

its e lf s ome time s  a dopts  a me ndme nts  to re comme nde d orde rs  in ra te  ca s e s , re quiring

conforming a djus tme nts  to the  re ve nue  incre a s e , ta xe s  a nd the  ra te  de s ign, which a re
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typica lly ca lcula ted in a  week or less

In the  Compa ny's  prior ra te  ca se , for e xa mple , S ta ff origina lly re comme nde d tha t

the  Commiss ion adopt an 8.9 pe rcent re turn on equity and an overa ll ra te  of re turn of 7.3

pe rce nt. Se e  Dire ct Te s timony of Ale ja ndro Ra mire z, Docke t No. W-02113A-04-0616

Exe cutive  S umma ry. In its  s urre butta l filing, howe ve r, S ta ff re comme nde d tha t the

Commis s ion a dopt a  9.3 pe rce nt re turn on e quity, a nd a n ove ra ll ra te  of re turn of 7.6

pe rce nt. Surre butta l Te s timony of Ale ja ndro Ra mire z, Docke t No. W-021 l3A-04-0616

Exe cutive  S umma ry. In a ddition to  cha nging its  re comme nde d ra te  of re turn, S ta ff

proposed diffe re nt ra te  ba se s , a diffe re nt a djus te d ope ra ting income , a nd a diffe re nt

increase  in annua l revenue . Compare Dire ct Te s timony of J a mie  Moe , Docke t No. W

02113A-04-0616, Sche dule  IRM-l with Surrebutta l Tes timony of Jamie  Moe , Docke t No

W-02113A-04-0616, Schedule  JRM-1. The  diffe rent increase  in annua l revenue  required

Staff to ca lcula te  different property taxes  and income taxes  as  both are  revenue driven

In othe r re cent proceedings , S ta ff ha s  s imila rly changed its  re commended ra te  of

re turn , re s u lting  in  the  re ca lcula tion  of prope rty ta xe s  a nd  income  ta xe s , a nd  the

deve lopment of a  new revenue  requirement and ra te  de s ign. For example , in the  recent

ra te  ca s e  for Gold Ca nyon Se we r Compa ny, S ta ff re comme nde d tha t the  Commis s ion

a dopt a n ove ra ll ra te  of re turn of 8.4 pe rce nt. Dire ct Te s timony of S te ve n P . Irvine

Docke t No. S W-022519A-06-0015, Exe cutive  S umma ry. In its  s urre butta l filing, S ta ff

recommended an overa ll ra te  of re turn of 9.2 pe rcent. Surrebutta l Tes timony of Steven P

Irvine , Docke t No. SW-022519A-06-0015, Executive  Summary. Also compare Far Wes t

Wate r & Sewer, Direct Tes timony of S teven P . Irvine , Docke t No. WS-03478A-05-080 l

Exe cutive  S umma ry (re comme nding  a n  ove ra ll ra te  of re turn  of 7 .8  pe rce nt) with

Surre butta l Te s timony of S te ve n P . Irvine , Docke t No. WS-03478A-05-0801, Exe cutive

S umma ry (re comme nding a n ove ra ll ra te  of re turn of 7.6 pe rce nt). In the s e  a nd othe r

ca se s , S ta ff wa s  re quire d to pe rform the  s a me  ca lcula tions  de scribe d in S ta ff' s  motion
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I

based on Staff' s  revised ra te  of re turn.

In s um, the  pos ition of S ta ff a nd the  othe r pa rtie s  fre que ntly cha nge  during the

course  of a  ra te  ca se , ne ce s s ita ting re vis ions  a nd re -computa tion of va rious  e xpe nse s ,

ta xe s  a nd ra te s . Re vis ions  of this  na ture  a re  not unus ua l, much le s s  e xtra ordina ry.

Accordingly, the  poss ibility tha t Sta ff may decide  to revise  its  recommenda tions  following

the  Commiss ion's  decis ion in the  remand proceeding is  not a  legitima te  bas is  to s tay this

case.

Because  the  Parties ' Pos itions  Frequently Change  During the  Course
of a  Ra te  Case , Sta ffs  Concern About "Notice" Is  Groundless
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For the  same  reason, S ta ffs  fina l a rgument is  a lso a  red he rring. S ta ff a rgues  tha t

its  te s timony "se ts  forth the  te s t yea r revenue , the  required increase  in revenue , and the

incre a s e  in the  typica l me dia n a nd a ve ra ge  monthly bills " a nd this  informa tion ma y

cha nge  de pe nding on the  outcome  of the  re ma nd proce e ding. S ta ff Mot. a t 5. Be ca use

S ta ff a nd the  othe r pa rtie s  fre que ntly ma ke  re vis ions  to the ir re comme nde d ra te  ba s e ,

opera ting expenses  and ra te  of re turn during the  course  of the  case , however, the  required

incre a s e  in re ve nue  a nd impa ct on typica l cus tome r bills  a ls o cha nge  during the  ca s e .

Thus , in the  Compa ny's  prior ra te  ca se , S ta ff origina lly propose d a n a nnua l incre a se  in

re ve nue  of 11.25 pe rce nt, but propos e d a  d iffe re nt incre a s e , 13 .05 pe rce nt, in  its

surre butta l filing. Se e  Dire ct Te s timony of J a mie  Moe , Docke t No. W-02113A-04-0616,

Sche dule  JRM-l, SUrre butta l Te s timony of J a mie  Moe , Docke t No. W-02113A-04-0616,

Schedule  JRM-1. To the  Company's  knowledge , revis ions  of this  na ture  have  never been

found to be  s ufficie nt grounds  to s us pe nd or re -s ta rt the

l03(B)(ll)(e ). Inde e d, if S ta ff's  pos ition we re  a dopte d, ra te  ca s e s  would be  routine ly

suspended to a llow time to re -notice  cus tomers . Such a  result would be , aga in, contrary to

the  Commis s ion's  inte nt. S e e  De cis ion No. 57875, Atta chme nt B a t 30-31 (e xpla ining

tha t rebutta l te s timony "will not be  cons idered an amendment to the  applica tion").

"time  c lock" unde r Rl4-2-
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Given these  circumstances , S ta ff's  cla im tha t it cannot "de te rmine  the  appropria te

ra te  le ve l on a  pros pe ctive  ba s is " or compa re  s uch ra te  le ve l to the  e xis ting ra te  le ve l

(S ta ff Mot. a t 5) ma ke s  no s e ns e . The  Compa ny wa s  re quire d by A.A.C. R14-2-103 to

provide  s uch infonna tion in its  ra te  filing a nd ha s  done  s o without a ny difficulty. Wha t

S ta ff a ppe a rs  to  be  re a lly a rguing is  tha t the  ba s e line  re ve nue  le ve l ma y cha nge

de pe nding on the  Commis s ion's  de cis ion in the  re ma nd proce e ding. Tha t a rgume nt is

a ls o mis pla ce d, howe ve r. In the  re ma nd proce e ding, the  re comme nda tions  of S ta ff, if

adopted, would re sult in little  or no change  in the  Company's  ra te s . Indeed, a s  expla ined

in  the  Compa ny's  re ma nd re butta l filing  in  Docke t No. W-02113A-04-0616, S ta ffs

propos e d me thodology is  de s igne d to  produce  a  re quire d ope ra ting income  tha t is

a pproxima te ly e qua l to  the  re s ult produce d unde r the  "ba cking in" me thod us e d in

De cis ion No. 68176. The  Compa ny's  re comme nda tion, which a pplie s  the  ove ra ll ra te  of

re turn to the  fa ir va lue  ra te  base . would result in a  modes t increase  in base  ra tes ." If such

re comme nda tions  we re  a dopte d, it will be  a  re la tive ly s imply ma tte r to re compute  the

Compa ny's  re ve nue  a t e xis ting a nd propos e d ra te s . It ce rta inly doe s n 't re quire  the

Company's  ra te  case  to be  postponed indefinite ly

In sum, a s  the  Pres iding Office r is  we ll aware , the  pos itions  of the  pa rtie s  to a  ra te

proceeding typically change during the  course  of the  proceeding as  the  parties  update  their

ana lyses  (e .g., the  cos t of equity and overa ll ra te  of re turn), e lect to adopt the  pos itions  of

a nothe r pa rty, or s imply corre ct e rrors  tha t come  to  light during  the  cours e  of the

proceeding. In this  ca se , we  s imply do not know whe the r and to wha t extent the  remand

proce e ding ma y a ffe ct the  Compa ny's  ne w ra te  a pplica tion. S ta ffs  "pa ra de  of horrible s

argument is  groundless
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The  increase  for an ave rage  cus tomer rece iving se rvice  by means  of a  3/4-inch me te r
would be  about $2.00 per month or approximate ly 7.5 percent. See  Rebutta l Tes timony of
Thomas J . Bourassa . Docket No. W-02113A-04-0616. Rebutta l Remand Schedule  A- l
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IV. CONCLUSION AND RELIEF REQUESTED

For the foregoing reasons, Staffs motion to suspend the "time clock" in this case

must  be denied. Neither of the regulat ions cited by Staff authorizes the indefinite

suspension of the Company's new rate applicat ion, which has been pending since last

August, was found sufficient by Staff in October, and was set for hearing in November.

In addition, an indefinite stay will effectively force the Company to continue to provide

service at rates that fail to produce a reasonable return on the fair value of the Company's

property, in violation of the United States and Arizona Constitutions. Therefore, Staff

seeks relief that is both unauthorized and illegal.

RESPECTFULLY SUBMITTED this 8th day of January, 2008.

FENNEMORE CRAIG, P.C.
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By
Norman D. James
Jay L. Shapiro
3003 North Central Avenue
Suite 2600
Phoenix, Arizona 85012
Attorneys for Chaparral City Water
Company
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ORIGINAL and thirteen (13) copies
of the foregoing were delivered
this 8th day of January, 2008, to:
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Docket Control
Arizona Corporation Commission
1200 W. Washington St
Phoenix. AZ 85007

FENNEMORE CRAIG
PROFESSIONAL CORPORATION



Copy of the  fore going wa s  s e nt via  te le copie r a nd
ha nd-de live re d this 8 th da y of J a nua ry, 2008, to

3 Teena  Wolfe , Adminis tra tive  Law Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 W. Washington St
P hoe nix. AZ 85007
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Janet F. Wagner, Esq
Kenya  S. Collins , Esq
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
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Phoenix. AZ 85007

11

12

13

14

Danie l W. Pozefsky, Esq
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1110 W. Washington Street, Ste . 200
Phoenix, AZ 85007
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