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1. INTR O DUC TIO N

for rehearing and reconsideration of Arizona Corporation Commission ("Commission")

Decision No. 69639 ("the Decision") for the reasons set forth below.
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On August 3, 1978, the  Commission approved a  decis ion of the  Arizona  Power

Plant and Transmiss ion Line  Siting Committee  ("Line  Siting Committee" or "Committee")

to is sue  a  Certifica te  of Environmenta l Compa tibility ("CEC") authorizing SCE to build a

500kV transmission line  between the  Palo Verde Nuclear Generating Sta tion and the
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Devers  subs ta tion - the  DPV1 line  (Line  Siting Case  No. 34, Decis ion No. 49226)

Subsequently, on February 1, 1980, the  Bureau of Land Management ("BLM") issued a

fede ra l right-of-way grant for the  DPV1 route  on BLM land. Two segments  of the  DPV l

route  approved by the  BLM diffe red from the  route  approved by the  Commiss ion

As a  result, SCE filed a  new applica tion for a  CEC requesting tha t the  two new

segments  of the  route  be  approved. On July 23, 1980, the  Commission approved a  new

CEC issued by the  Committee  in Decis ion No. 51170 (Line  Siting Case  No. 48). In tha t

decis ion, the  Commission, based on the  recommendation of the  Committee , approved the

two new route  segments  for DPV 1

SCE constructed 382 transmiss ion towers  in Arizona  as  part of the  DPV1 project

Fourteen, approximate ly 3% of the  tota l number of Arizona  towers , were  double -circuit

towers . There  is  no mention in Decis ion Nos . 49226 or 51170 of the  type  of towers  to be

used in cons truction of the  DPV1 transmiss ion line .

In May 2006, SCE filed an applica tion for a  CEC to cons truct the  Devers  to Pa lo

Verde  No. 2 transmiss ion line  ("DPV2"). Line  S iting Case  No. 130. In tha t applica tion,

SCE proposed that DPV2 use  the  second circuit on the  13 double-circuit towers

cons tructed in Copper Bottom Pass  as  part of DPV1. The  BLM anticipa ted SCE us ing

these  double -circuit towers  for DPV2. This  would minimize  environmenta l impacts

because  no new structures  or construction would be  necessary for DPV2 in the  Copper

Bottom Pass area.

On June  13, 2006, the  Chairman of the  Line  Siting Committee  sent an e lectronic

communica tion to a ll pa rties  of record in Line  Siting Case  No. 130, identifying a

procedura l issue  involving the  prior decis ions  issued in Line  Siting Case  Nos. 34 and 48.

declara tion of no substantia l change to the  authoriza tion granted in Decis ion No. 51170

issued in Line  Siting Case  No. 48 or, in the  a lte rnative , an amendment of tha t decis ion to

2 1842579. l
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a uthorize  the  cons truction of the  13 double -circuit s tructure s  in Coppe r Bottom P a s s

S CE s ubs e que ntly a me nde d tha t a pplica tion to a ddre s s  the  de cis ion is s ue d in Line  S iting

Ca s e  No. 34, De cis ion No. 49226, a nd to include  a  fourte e nth double -circuit s tructure

cons tructe d a t the  P a lo Ve rde  Nucle a r Ge ne ra ting S ta tion

At a n Ope n Me e ting he ld on Octobe r 17, 2006, the  Commis s ion a s ke d the  Line

S iting Committe e  to s e rve  a s  its  he a ring office r to ma ke  re comme nda tions  on whe the r the

us e  of the  double -circuit s tructure s  cons titute d a  s ubs ta ntia l cha nge , whe the r the  CEC

s hould be  a me nde d a nd whe the r othe r re me die s  we re  a ppropria te

The  Line  S iting Committe e  he ld he a rings  on De ce mbe r 7, 2006, J a nua ry 8, 2007

a nd Fe brua ry 27, 2007. On Fe brua ry 27, 2007, the  Line  S iting Committe e  re comme nde d

by a  9-to-1 vote  to a me nd De cis ion No. 51170 (a nd to the  e xte nt ne ce s s a ry, De cis ion No

49226) to a uthorize  the  14 double -circuit towe rs  a nd to impos e  no fine  or othe r pe na lty

give n the  fa cts  a nd circums ta nce s  of the  ca s e .

In its  J une  6, 2007 De cis ion, the  Commis s ion de nie d S CE's  a pplica tion to a me nd,

a me nde d De cis ion No. 51170 (a nd to the  e xte nt ne ce s s a ry, De cis ion No. 49226) to

a uthorize  the  14 double -circuit towe rs , orde re d S CE to pa y a  fine  of $4.8 million, a nd

orde re d S CE to re move  e quipme nt from the  e xis ting 14 double -circuit towe rs  tha t could

e ne rgize  a  s e cond circuit.

Although the  Commis s ion orde re d S CE to  pa y a  fine  of $4.8  million, De cis ion Not

69639 doe s  not me ntion the  s ta tutory ba s is  for the  fine  a mount. Ba s e d on the  a rgume nts
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1 Despite the fact that Decision No. 51170 is silent on the type of tower to be used and the fact that SCE believed the
use of the double-circuit towers was not a substantial change, to insure clarity about the use of the towers for DPV2,
SCE included an amendment of the decision as one of its alternatives for relief in response to the Line Siting
Committee Chairman's procedural question.
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2

424.' However, the re  is  no finding of contempt in the  Decis ion and the  notice  for the

hearing did not mention tha t the  hearing was to de termine  whether SCE was in contempt

111. DIS CUS S ION

Decis ion Nos . 49226 and 51170 Lack Suffic ient Specific ity to  Be the
Bas is  for a  Finding  of Contempt

7

8

9

Decis ion Nos . 49226 and 51170 did not specifica lly prohibit SCE firm cons tructing

double -circuit towers .' An unspecific orde r, which fa ils  to apprise  a  pa rty of the

prohibited conduct, cannot be  used to establish that a  party is  in contempt. See  In re  Dua l

Deck Video Casse tte  Recorder Antitrus t Litig., 10 F.3d 693, 695 (9th Cir. 1993) (defining

[c]ivil contempt" as  a  "pa rty's  disobedience  to a  specific and definite court order by

fa ilure  to take  a ll reasonable  s teps  within the  party's  power to comply.") (emphasis

added). If an order "does  not clearly describe  prohibited or required conduct, it is  not

enforceable  by contempt." Gates  v. Shinn, 98 F.3d 463, 468 (9th Cir. 1996). "Thus , to

support a  contempt motion, the order a lleged to have been disobeyed must be s ufficie ntly

s pe c ie ." Id . a t 472 (emphasis added).

SCE may be  punished for contempt only if the  decis ions were  clear and specific .

and le ft no doubt tha t double -circuit towers  were  prohibited. In this  case , Decis ion Nos .

49226 and 51170 do not specifica lly preclude  the  use  of double -circuit towers . No tower

types  were  specified or described. In fact, the  te rm "tower" was  not used in e ither order.

Accordingly, the  decis ions  fa iled to apprise  SCE of the  a lleged prohibited conduct and

cannot support a  finding of contempt.
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2 In its Brief on Remedies for Violations of Commission Decisions, Statutes, and Rules, Staff "did not recommend a
gm under A.R.S. §40-425" (P 12).

In the Decision, the Commission also found that SCE violated A.R.S. §40-360.07. It too does not prohibit double-
circuit towers. See Section III.D. .
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The Fine Exceeds the Legal Limits Under Section 40-424
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Even assuming tha t cons truction of the  double -circuit towers  jus tified a  finding of

contempt for violating a  s ta tute  or a  Commission order, the  fine assessed exceeds the

s ta tutory maximum. Section 40-424, in pla in language , limits  the  maximum line  to

425), fines  pursuant to A.R.S .

$5,000 "per day

It is  a  s imple , s tra ightforward maxim tha t pena lty provis ions  mus t be  s trictly

construed. See State  v. Davis , 830 S.W.2d 27, 29 (Mo. Ct. App. 1992) ("Pena l provis ions

of a  s ta tute , or of a  s ta tute  penal in nature  are  a lways s trictly construed, and can be given

no broader applica tion than is  warranted by its  pla in and unambiguous te rms.") (quoting

City of Charle s ton v. McCutcheon, 164, 227 S.W.2d 736, 738 (Mo . 1950)). Atte mpts  to

inte rpre t the  s ta tute  to a llow continuing viola tions  run contra ry to both the  pla in language

of the  s ta tute  and case  law. In Van Dyke  v. Geary, the  U.S . Dis trict Court for Arizona

concluded tha t Chapter 90 of the  Laws of the  Firs t Legis la ture  of the  Sta te  of Arizona

because  it a llowed continuing accrua l of pena lties . See  218 F. 111, 121 (D. Ariz. 1914).

authorized continuing fines  for multiple  day viola tions , it now s ta tes  tha t viola tions

and the Van Dyke

decis ion.

If the  Commiss ion be lieves  tha t it should be  authorized to impose  la rger fines  for

contempt, it must ask the  legisla ture  to amend the  s ta tute .

ca lcula tion of the  time  of noncompliance  a lso is  lega lly incorrect. Fines  for contempt only

5 1842579. I



accrue  s ta rting with a  finding of contempt. See, e .g.,Snuffle r v. He ritage  Bank, 720 F.2d

1141, 1148-49 (9th Cir. 1983). Alte rna tive ly, if pena lties  s ta rted to accrue  a t the  time

construction of the  double-circuit towers  commenced, the  time period of noncompliance

ended once construction was complete . United Sta te s  v. Energy Corp., 397 F. Supp. ad

1025, 1030 (S.D. Ind. 2005) ("fa ilure  to obta in a  preconstruction permit is  a  discre te

viola tion tha t occurs  a t the  time  of cons truction") (quoting United Sta tes  v. Southern

India na  Ga s  & Ele ctric Co., 2002 WL 1760752, a t *4 (S.D. Ind. July 26, 2002) (inte rna l
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citations omitted))

c . SCE Is Not Subject to A.R.S. §40-425 and the Penalty Exceeds the
Statutory Limit
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As noted in Section II., SCE assumes that the  cla imed s ta tutory basis  for the  $4.8

SCE did not neglect "to obey or comply with any orde r ... of the  Commiss ion," and (3)

the  penalty exceeds  the  s ta tutory limit

1. S CE is  n o t a n  Arizo n a  p u b lic  s e rvic e  c o rp o ra tio n
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Commission has  authority to penalize  public service  corpora tions  up to $5,000 for each

offense , "but viola tions  continuing from day to day a re  one  offense ." Arizona 's

Constitution defines  a  public service  corpora tion as  a  corpora tion "other than municipa l

engaged in furnishing gas , oil, or e lectricity for light, fue l, or power ARIZ. CONST

entity is  a  public service  corpora tion. The  Commiss ion must then use  an e ight-factor tes t

to detennine  whether an "entity's  business  and activity are  such 'as  to make its  ra tes

charges, and methods of operations a  matter of public concern Sw. Transmiss ion

Coop., Ire . v. Arizona  Corp. Comm 'n, 213 Ariz. 427, 430, 142 P.3d 1240, 1242 (Ct. App

1s42579.1



2006) (quoting Natura l Gas  Serv. Co.

324, 325-26 (1950)).

Those e ight factors  are :

v. Serv-Yu Coop., 70 Ariz. 235, 237-38, 219 P.2d

1.
2.
3.
4.

5.
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7.

What the  Corpora tion actua lly does .
A dedica tion [of the  entity's  prope rty] to public use .
Articles  of incorpora tion, authoriza tion, and purposes .
Dea ling with the  se rvice  of a  commodity in which the  public has  been
generally held to have an interest.
Monopolizing, or intending to monopolize  the  te rritory with a  public se rvice
commodity.
Acceptance  of substantia lly a ll requests  for service .
Service  under contracts  and reserving the  right to discriminate  is  not a lways
controlling.
Actua l or potentia l competition with other corpora tions  whose  bus iness  is
clothed with public inte res t.

Na tura l Ga s , 70 Ariz. a t 237-38, 219 P.2d a t 325-26 (inte rna l cita tions  omitted).

The  purpose  of this  fact-intens ive  inquiry is  to avoid subj ecting to Commiss ion

regula tion bus inesses  "in which the  public might be  incidenta lly inte res ted." Arizona

Corp. Comm 'n v. Nicholson, 108 Ariz. 317, 321, 497 P.2d 815, 819 (1972) (inte rna l

quota tions  omitted).

Two recent cases  offe r guidance  on how to apply this  e ight-factor tes t. In the  firs t,

the  Arizona  Court of Appea ls  found tha t Southwest Transmiss ion Coopera tive  ("SWTC")

was  a  public se rvice  corpora tion. 213 Ariz. a t 433, 142 P.3d a t 1246. SWTC provided

wholesale  transmission services between e lectric generation and dis tribution cooperatives.

Thus , SWTC provided a  commodity in which the  public has  an inte res t. Beyond tha t and

critica l to the  court's  conclus ion was  the  fact tha t SWTC "de live r[ed] ... the  e lectricity on

which thousands  of re ta il consumers  re ly." Id. a t 432, 142 P.2d a t 1245. Thus , SWTC's

actions  affected "so considerable  a  fraction of the  public tha t it is  public in the  same sense

in which any othe r may be  ca lled so." Id. The  court re lied on this  same  fact to find tha t

SWTC dedica ted its  prope rty to public use . Id

8.

7 1842579. 1
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In Southwest Gas  Corpora tion v. ACC, the court of appeals reached the opposite

conclusion and determined that El Paso Natura l Gas ("El Paso") was not a  public service

corpora tion. 169 Ariz. 279, 288, 818 P.2d 714, 723 (Ct. App. 1991). The  court based its

conclus ion on two critica l facts . Firs t, the  company had a  "small s ta tic number of Arizona

direct sa les  cus tomers , representing only three  to five  percent of its  tota l sa les ." Id a t 287,

818 P.2d a t 722. Therefore , it could not be  sa id that the  company had dedicated its

property to public use  in Arizona . Moreover, s ince  the  company was  not seeking to ente r

into further contracts  for the  sa le  of natura l gas , and had not for severa l years , it was not

seeking to monopolize  gas  sa les  in Arizona , and it did not "accept substantia lly a ll

re que s ts  for s e rvice ." Id

SCE's  opera tions  a re  more  ana logous  to El Paso's  than SWTC's . Unlike  SCE,

SWTC is  based in Arizona, and it operates  and mainta ins  numerous power delivery

systems in the  s ta te . In addition, SWTC was crea ted as  a  result of the  Arizona  Electric

Power Coopera tive  split, in which dis tribution services  and transmiss ion services  were

divided be tween diffe rent entities . SWTC, therefore , can truly be  sa id to be  an integra l

part of the  e lectric infras tructure  of Arizona , even if it does  not engage  in re ta il sa les . SCE

is  not s imila rly s itua ted. In addition, like  El Paso, any wholesa le  sa les  to Arizona  utilitie s

and marketers  make  up a  small fraction of SCE's  business . SCE is  even further removed

than El Paso because it does not engage in direct sales to Arizona end users.

Under the  e ight-factor tes t, SCE is  not an Arizona  public se rvice  corpora tion.

SCE's  primary charge  is  to provide  e lectricity in Southern Ca lifornia  and its  activitie s  in

Arizona  a re  incidenta l to tha t purpose . If every company tha t owns inte rs ta te  transmiss ion

lines  in Arizona  or se lls  into the  wholesa le  power marke t where  Arizona  utilitie s  may buy

power is  an Arizona  public se rvice  company, virtua lly a ll utilitie s  within Wes te rn Electric

Coordina ting Council ("WECC") would be  regula ted by the  Commiss ion.

8 18425791
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2. SCE did not neglect to obey or comply with any order of the
Commission.

As further discussed in Section III.A, Decis ion Nos . 49226 and 51170 did not

specifica lly prohibit SCE from cons tructing double -circuit towers , did not specify the .

types  of towers  to be  used, and did not use  the  te rm "towers ." Accordingly, SCE did not

fa il or neglect to obey or comply with the  decis ions  .

3 .

Section 40-425.B s ta tes  "[e]ach viola tion is  a  separa te  offense , but viola tions

continuing from day to day a re  one  offense ." Therefore , assuming tha t cons truction of 14

double-circuit towers  constitutes  14 separa te  viola tions  of Decis ion Nos. 49226 and

Section 40-425 does not authorize continuing penalties.

D. SCE Did Not Violate A.R.S. §40-360.07.A Because It Constructed
DPV1 on the Site Authorized by Its CEC.
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transmiss ion line  until it has  rece ived a  CEC "with respect to the  proposed s ite . . . "

(emphas is  added). This  comports  with the  Legis la ture 's  Decla ra tion of Policy tha t

accompanied the  enactment of the  Line  Siting Committee  s ta tutes , which s ta tes : "The

legis la ture  therefore  declares  tha t it is  the  purpose  of this  a rticle  to provide  a  s ingle  forum

for the  expeditious  resolution of a ll matte rs  concerning the loca tion of e lectric genera ting

added).

SCE constructed DPV1 afte r rece iving two CECs approving the  proposed s ite ,

which in this  case  was  the  transmiss ion line  route . The  s ite  approved and affirmed by the

Commiss ion order was  the  precise  route  on which the  line  was  constructed. As a  result,

there  was  no viola tion of this  s ta tute .

9 ]842579.l



E. The Record Does Not Support a Finding that Construction of the 14
Double-Circuit Towers Violated a Commission Decision

Decision Nos. 49226 and 51170 do not specify tower types

The construction of the  double-circuit towers  in Copper Bottom Pass  did not viola te

Commission Decis ion Nos. 49226 or 51170 because  the  decis ions neither identify a

particula r type  of tower to be  used in constructing the  line  nor prohibit the  use  of double

Decis ion Nos. 49226 and 51170 conta in a  description of the  proposed s ite , a long with two

conditions . The  te rn "tower" is  not written in e ithe r of the  concise  decis ions . The  only

mention in the  orders  to "s ingle -circuit" a re  found in SCE-prepared exhibits , which

provide  maps of the  proposed s ite  and reference  a  "s ingle  circuit transmission line  system

in the  maps ' legends . DPV1 as  constructed by SCE is  a  s ingle -circuit transmiss ion line

system
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14 The use of 14 double-circuit towers was not a substantial change
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Even if the  Commiss ion decis ions  could be  inte rpre ted to presume s ingle-circuit

towers , the  construction of these  14 double-circuit towers  did not constitute  a  substantia l

change  from those  decis ions  and, therefore , did not viola te  the  decis ions ." Accordingly

no amendment of these decisions is necessary

All parties  agreed tha t the  "substantia l change" framework adopted by the

Commiss ion in the  Whispering Ranch decis ion (Line  Siting Case  70, Decis ion No. 58793)

should be used to assess whether the use of double-circuit towers required a  CEC

a me ndme nt or modifica tion. In Whispering Ranch, the  Commiss ion he ld tha t whether a

change is substantial should be based on the facts of each particular case, using the tests

Staff bore the burden to prove that there was a substantial change. See Travelers Ins. Co. v. Greenough, 190 A
129, 131 (N.H. 1937) (The "[b]urden of proof is not imposed according to priority in taking legal steps to determine
issues"). However, the Committee may have erroneously concluded that SCE bore that burden. The burden
however. was Staffs. and Staff did not meet it for the reasons stated herein

10 1842579. l
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The three  factors  described in the  Adminis tra tive  Procedures  Act for de te rmining

substantial change are  set forth below in paraphrased fashion to relate  to a  CEC change

ra ther than a  rule  change . The  following ana lys is  focuses  on the  13 double-circuit towers

in Copper Bottom Pass . Sta ff acknowledged tha t the  double-circuit tower a t the  Pa lo

Verde  switchyard "probably does  not need some kind of amendment from this

Committee  or the  Commiss ion." (Tes timony of Steven Olea , Hearing Transcript a t 233 :4

6)
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Factor One: The  extent to which persons  a ffected unders tood tha t the  initia l CEC

would have  affected the ir interes t

The  fundamenta l ques tion under this  factor is : Which individua ls  had an inte res t in

the  line  if double -circuit towers  were  used and there fore  would have  participa ted outdid

not because they did not understand that their interest was affected? The answer to that

question is  that there  were none.

The  double -circuit towers  in Copper Bottom Pass  a re  loca ted within a  utility

corridor designated by the  BLM, the  land management agency for the  federa l land on

which the  double -circuit towers  a re  loca ted. The  BLM was  well aware  of the  CEC process

and in fact, participated in the  CEC hearings and authorized the  use  of double-circuit

towers  in its  amended right-of-way grant. The  genera l public a lso was  aware  of the  CEC

proceeding and had the  opportunity to comment and intervene . Severa l members  of the

public did.

Factor Two: The  extent to which the  subject matte r of the  proposed change  is

diffe rent from the  subject ma tte r of the  initia l CEC.

In this  case , the  subject matte r is  identica l, i.e ., authoriza tion to construct a  500 kV

single-circuit transmiss ion line  on the  s ite  granted by the  Committee , approved by the

11 1842579 l
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Commission, and designated by the  BLM. There  was no voltage  changed, no second

circuit energized, no s ite  amended, or and no corridor widened

Factor Three : The  extent to which the  e ffects  of the  change  diffe r from the  e ffects

of the  initia l CEC

The  Line  Siring Committee  did not cons ider the  e ffects  of double -circuit towers

versus  s ingle -circuit towers  to be  s ignificant in this  case . (Decis ion No. 69639, Findings

of Fact No. 34.)

In summary, under these  circumstances , the  double-circuit towers  do not constitute

a  substantia l change using the  Commission's Whispering Ranch fiamework.5 The  towers

are  in the existing, approved and designated corridor, the  federal land management agency

the  use  of the  s tructures  would reduce  the  ultimate  environmenta l impact of future

transmission lines  in the  Copper Bottom Pass .

F .

As acknowledged by the  Sta ff and the  Line  Siting Committee , the  burden of proof

is  on the  party seeking the  fine . To impose  a  pena lty or to find contempt, the  Commiss ion

and Staff must es tablish by clear and convincing evidence  that SCE viola ted a  specific and

definite  orde r. See  FTC v. Affordable  Media , LLC, 179 F.3d 1228, 1239 (9th Cir. 1999)

~(noting tha t "[t]he  moving party has  the  burden of showing by clea r and convincing

evidence  tha t the  contemnors  viola ted a  specific and definite  order of the  court"),Dep 't of

Banking & Fin. v. Osborne  S te rn & Co., 670 So. 2d 932, 935 (Fla . 1996) (applying a  clear

and convincing standard to administra tive fines because such fines "a re penal in na ture

The Fine is Not Supported by the Evidence.

5 Similarly, the use of the double-circuit towers is not a substantial change under federal law. Under 40 C.F.R. §
l502.9(c)(1)(i), a federal agency must prepare a supplement to a final environmental impact statement if "[t]he
agency makes substantial changes in the proposed action that are relevant to environmental concerns." In 1981, the
BLM issued the amended right-of-way without preparing a supplemental environmental impact statement. The BLM
could not have done so if the agency had concluded that the use of double-circuit towers was a substantial change.
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and implica te  s ignificant prope rty rights ."), Beehive Tel. Co. v. Pub. Serv. Comm 'n, 89

P.3d 131 (Utah 2004)

S ta ff did not meet its  burden of proof tha t SCE was  in contempt of a  specific or

definite  order and should pay a  $4.8 million fine

The  Line  Siting Committee , sewing as  the  trie r of fact in this  case , a fte r lis tening

and reviewing a ll the  evidence , concluded tha t SCE did not act willfully or with evil intent6

7

8

and tha t it was  not appropria te  to impose  a  fine  or other remedy. The  Commiss ion

disregarded those  findings in issuing Decis ion 69639

The record does  not support any fine ." In particular, it should be  noted tha t

SCE consulted the  BLM and the  BLM approved cons truction of the  thirteen

double-circuit towers  built on federa l land under its  management

2. The  BLM had direct contact with the  Line  Siting Committee , which ra ises

the  poss ibility tha t double-circuit towers  may have  been discussed directly by the  BLM

and the  Line  Siting Committee .

3. No individua ls  were  ha rmed by the  use  of the  double -circuit towers . No

people  lived near the  towers  and the  land manager approved the  towers . Even the  Utility

Divis ion Staff admits  tha t the  use  of the  fourteenth tower a t the  Pa lo Verde  Nuclear
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6 One jurisdiction requires the moving party to bear the burden of establishing contempt beyond a reasonable doubt.
Farace v. Superior Court, 196 Cal. Rptr. 297, 298-99, 148 Cal. (Ct. App. 1983) (stating that "[c]ivil contempt
proceedings are quasi-criminal because of the penalties which may be imposed ... the contempt must be proved
beyond a reasonable doubt.")

Staffs penalty calculation was based on an assumption concerning the differing costs of single-circuit and double-
circuit towers. Given that double-circuit towers are more expensive than single-circuit towers, Staff was unable to
prove during the hearings how SCE might have benefited from spending more money. Not until its pleading dated
February 2, 2007, did Staff raise the question of whether these increased costs might have been included in SCE's rate
base. Staff provided and sought no testimony on this point. Even assuming that these additional costs were included
in SCE's rate base, the return on equity would be approximately 25% of the imposed fine of $4.8 million. Open

meeting Transcript at 6:13-15.
In support of this statement, SCE incorporates by reference the following: its Application dated July 10, 2006, its

Reply in Support of its Request dated August 18, 2006, its Amendment dated November 9, 2006, its Direct
Testimony filed November 29, 2006, its Brief on the Legal Standard for Substantial Change dated January 3, 2007, its
Proposed Findings of Facts, Conclusions of Law and Order dated January 26, 2007, and Hearing Transcript vols. 1-3,
and accompanying exhibits.
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Generating Station makes operational sense and would not, by itse lf, be  a  basis  for this

action.

4. SCE never connected, energized, or used the additional conductors and

associa ted equipment placed on one  s ide  of the  double-circuit towers  in Copper Bottom

Pass  to transmit e lectricity.

5. SCE did not try to hide  the  fact tha t these  double-circuit towers  were

constructed. The  towers  have  been up and vis ible  for over 25 years . The  towers  were

disclosed in a  1987 filing with the  Commiss ion and the  Line  Siting Committee  when SCE

initia lly sought approva l for the  DPV2 line . Tha t CEC applica tion (Line  Siting Case  No.

76) discussed the  double-circuit towers . Copies  of such applica tions  are  circula ted to a ll

members  of the  Line  Siting Committee  and the  Commiss ion.9

6. Exhibit B of the  CEC applica tions  in Line  Siting Cases  Nos . 34 and 48 not

only provided drawings  of double-circuit towers  but a lso disclosed tha t such towers  might

be  used in the  Copper Bottom Pass . The  Staff s ta tes  tha t the  drawing of the  double-circuit

towers  should have  been in Exhibit G ra ther than Exhibit B and tha t certa in contes ted

language  in Exhibit B was  an explicit commitment by SCE to amend its  applica tion. SCE

respectfully submits  tha t this  is  not a  sufficient bas is  for a  $4.8 million line . In fact, the

language identified by Staff a lso may be  construed as  disclosure  tha t double-circuit towers

would be  used.

7. SCE had different senior management and engineers who oversaw the

Project and tes tified in Line  Siting Case  Nos . 34 and 48. In Line  Siting Case  No. 34,

SCE's  witnesses  were  Al Arena l, Vice  Pres ident of SCE's  Systems Development

Department, Gary Dudley, Environmenta l Engineer, and Larry Hinton, Transmiss ion

Enginee r. In Line  Siting Case  No. 48, SCE's  witnesses  were  Glenn Bj orland, Vice

9 SCE also filed 10-year plans that identified these double-circuit towers. The 10-year plans tend to be reviewed by
the Commission Staff and are not routinely circulated to the Line Siting Committee or the Commissioners. The plans
are further evidence that SCE did not hide the double-circuit towers.
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Pres ident of SCE's  Sys tems Deve lopment Department; and Fred Klumb, Chie f of

Transmiss ion Des ign Engineering. The  fact tha t diffe rent individua ls  were  involved

should be  viewed as  a  mitiga ting factor as  suggested by Commiss ioner Mundell. (Open

Meeting Transcript a t 8 l :4-10.)

8 Because  Line  Siting Case  34 explicitly identified the  route  for DPV1, SCE

recognized the  need to seek an amendment of the  decision to change the  route . As a

result, when the  BLM changed the  route  in 1980, SCE filed a  new applica tion (Line  Siting

Case No. 48) to amend the  route . Since  the  subsequent use  of double-circuit towers  was

not a  route  change and was not explicitly precluded, it was reasonable  to assume that

another amendment was not necessary in 1981
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G. The Commission's Order to Remove Certain Equipment from the

Double-Circuit Towers Is Not Supported by the Evidence

14
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The Line  Siting Committee  de termined tha t there  was no basis  for ordering the

remova l of the  equipment from the  double -circuit towers . In addition to the  evidence

discussed in Sections III.E and F, the  evidentiary record shows that no parties  have been or

will be  harmed by the  continued exis tence  of this  equipment on the  double-circuit towers

Convers ly, some nega tive  environmenta l impacts  will be  inevitable  when removing the

equipment and other materia ls  tha t otherwise  cause  no harm or damage. The exis ting

equipment cannot be connected or energized without subsequent regulatory approval

The Decision not only is contrary to the evidence, but also is outside the Commission's jurisdiction. Under A.R.S
§40-422, the Commission may seek mandamus or injunctive relief but must do so by bringing an action in Superior
Court. Accordingly, the Commission must bring an action in Superior Court to remove certain wires, conductors and
ancillary equipment from the double-circuit towers
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H. The Remedies are Barred by the Doctrine of Laches

3

4

5

6

Finally, remedies  for the  a lleged viola tions  a re  barred by the  doctrine  of caches . As

sta ted by the  Arizona  Supreme Court in Ha rris  v. P urce ll, 193 Ariz. 409, 973 P.2d 1166

(1998)

Laches  is  the  equitable  counte rpart of a  s ta tute  of limita tions . A cla im is
considered unenforceable  in an action in equity where , under the  tota lity of
circumstances , the  cla im, by reason of de lay in prosecution, would produce
an unjust result

193 Ariz. a t 410 n.2, 973 P.2d a t 1167. This  is  a  fitting case  for the  doctrine  to apply.

SCE constructed the  double-circuit towers  openly in 1981 and disclosed the  towers  to the

Commiss ion and the  Line  Siting Committee  in its  1987 applica tion seeking approva l for

the  DPV2 line  and in its  10-yea r plans . Under the  Sta ffs  me thodology for ca lcula ting -

penalties , the  requested line  actually increased due to the  Commission's  delay in seeking

Iv . C O NC LUS IO N

For the  reasons se t forth above, SCE respectfully requests  that the  Commission

reconsider and rehear this  matter to ensure an equitable  result.

RESPECTFULLY SUBMITTED this  25"' da y of June , 2007.

LEWIS  AND ROCA LLP

Albert H. Aiken
40 N. Central Avenue
Phoenix, Arizona 85004
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Attorneys  for Southe rn Ca lifornia  Edison
Company
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Commissioner Gary Pierce
The  Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoe nix, Arizona  85007
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