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On October 30, 1997, the Residential Utility Consumer Office (“RUCQ”) filed a Request
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for Evidentiary Hearing and Procedural Order with the Arizona Corporation Commission
(“Commission”). On November 13, 1997, ASARCO Incorporated ("ASARCO”), Cyprus Climax
Metals Corp. (“Cyprus”), and ENRON Corp. (“ENRON") jointly filed an objection to RUCO’s
October 30 Request. Also on November 13, 1997, ECC filed objections to RUCQO’s October 30

Request. This Response addresses both sets of objections.

introduction

Although the Commission has been dealing with deregulation in the telecommunications
industry for several years, electric industry restructuring presents the Commission with
unprecedented issues both substantively and procedurally. Procedurally, unlike

telecommunications industry deregulation, Congress has issued no federal law that directs the

process of the implementation of retail electric competition.  Substantively, while
telecommunications and electricity are both utility industries, electric restructuring differs from
telecommunications deregulation in that electric power is an indispensible product in a way that
telephone service is not. In Arizona, lack of teiephone service poses a major inconvenience;

lack of electricity is life threatening. Life can go on, to a certain extent, without telephones.
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Without electricity, business, traffic, climate control, and life support systems come to a

compiete stop.
Implementation of of retail electric competition is an unprecedented change that calls for

an adaptation of traditional regulatory law to the new regulatory environment. Propitiously, the

Retail Electric Competition Rules (“Rules”) embody a mechanism for this." RUCO believes that
while the Commission is not required by law to hold evidentiary hearings on modifications to the
Rules propos'ed by the various interested parties affected by the Rules, the Commission does
have the authority to order such evidentiary hearings, and that it is in the best interest of all

electric consumers that such hearings be heid.
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Evidentiary Hearings on Non-Consensus Issues Are In the Best Interest of the Public.

RUCO is in full agreement with ASARCO, Cyprus and ENRON that “the Commission must
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look to what is best for the public interest in the implementation of competition in Arizona.”
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(ASARCO, Cyprus and ENRON Objection at 4.) Electric restructuring will require major changes
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in the industry in order to preserve the safety and reliability that consumers currently depend
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upon. The electric restructuring process is technical and complicated. The Commission lacks
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guiding precedent in this groundbreaking territory. The Rules reflect foresight of these unique
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aspects of the electric restructuring process in that the framework of the Rules allows for expert
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guidance and input into this important rulemaking process.? While the working groups have
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identified factual issues in dispute among the participants, RUCO believes that it is in the best

N
o

interest of the public to insure that the Commission have access to the factual assertions of all
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the various interests by means of an on-the-record proceeding so that it may best resolve those
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disputés of fact that are material to the Rules.

NN
HoOW

N
(6))

'A.A.C. R14-2-1601 et seq. The Rules as drafted contemplate further action to be taken by the
Commission after evaluation of the working group reports. See, e.g., A.A.C. R14-2-1607(F)(“The Commission
shall consider the recommendations and decide what actions, if any, to take based on the recommendations.”).
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2ps required by the Rules, working groups comprised of stakeholder representatives have met under the
direction of Utilities Division Staff personnel, who have prepared Reports from the working groups.
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As retail electric competition becomes a reality, the Commission has a duty to ensure that
consumers can continue their current reliance on the integrity of our electric service delivery
system. The Commission also has a duty to ensure that residential consumers will not bear a
disproportionate share of the costs of the transition to competition. RUCO believes that the
Commission can best fulfill its duties to electric consumers by holding evidentiary hearings on
non-consensus issues in the Rules. RUCQO's requested evidentiary hearings would not require
the Commission to deviate from its contemplated schedule.?

The Commission’s Constitutional Rulemaking Authority Includes the Power to Hold
Evidentiary Hearings.

ASARCO, Cyprus and ENRON assert that by holding evidentiary hearings in a
rulemaking proceeding, the Commission would inappropriately be exercising its judicial power.
This is simply not the case. The Commission’s legislative ratemaking power extends to
enactment of the rules and regulations that are reasonable necessary steps in ratemaking, and
the Commission may exercise all powers which may be necessary or essential in connection
with the performance of its duties. Arizona Corp. Comm’n v. State ex rel Woods, 171 Ariz. 286,
294, 830 P.2d 807, 815 (1992). The Commission’s legislative authority gives it the discretion
to hold legislative-type evidentiary factfinding hearings.

The Commission’s electric restructuring rulemaking decisions involve very important
policy decisions. It is true that normally, Commission rules reflecting policy decisions need not
be based on specific factual findings by the Commission. The Retail Electric Competition Rules
present a very special circumstance, however. Here, broad questions of policy are interfused
with relatively specific technical fact issues. It is RUCO’s position that these special technical
fact issues cannot be adequately ventilated under general rulemaking procedures.

Evidentiary hearings are proper when disputed questions of fact that bear on policy

questions can be resolved by taking evidence. See Kenneth C. Davis, Administrative Law of

30n August 29, 1997 the Commission unanimously ordered that the Rules docket be reopened. Decision
No. 60351 at 3. The Commission at that time contemplated that the Hearing Division could issue procedural
orders establishing hearings regarding any aspect of electric competition. /d. at 4.

3




@ ~N O O A WD~

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

the Eighties § 12:10, at 333 (1989). Fairness dictates that the Commission should exercise its
discretionary legislative authority to implement evidentiary hearings in which all stakeholders
are aliowed the right of cross examination. It has been stated in the context of a rulemaking that
“a right of cross examination, consistent with time limitations, might well extend to particular
cases of need, on critical points where the general procedure proved inadequate . . ." Int/
Harvester Co. v. Ruckelshaus, 478 F.2d 615, 631 (D.C.Cir. 1973).* The electric restructuring
rules, because they involve regulations concerning the means of instituting competitive practices
in a formerly regulated environment, present a particular case of need for evidentiary hearings
with a right of cross examination. RUCO’s Request for Evidentiary Hearing enumerated several

material factual issues which can be resolved by taking evidence. (Request at 3.)

Implementation of Evidentiary Hearings Should Not Delay the Start Date For Competition.

RUCO believes that residential consumers will ultimately benefit from an orderly transition
to a truly competitive electric industry, and agrees with ASARCO, Cyprus and ENRON that the
Commission should move forward with its present schedule to implement competition. RUCO
maintains that there is room in the present schedule for timely evidentiary hearings which will
not delay the start date of competition in Arizona.

Consumers and suppliers alike will benefit from a timely, well-informed rulemaking
process. RUCO believes that rather than delaying competition, timely administered evidentiary
hearings will promote efficiency in the transition to competition, and will bring about a truly
competitive environment sooner than if the Commission were to forego a thorough factfinding
process before closing the rulemaking process. RUCO believes that with an expedited
procedural schedule, evidentiary hearings could be completed during the first quarter of 1998.

RUCO does not wish to delay the start date of competition in Arizona. The key to

successful implementation of competition for residential electric consumers is adequate

4 One approach would be to submit written cross-examination questions in advance to the hearing officer
for screening to avoid irrelevance and repetition and to aid in scheduling and allocation of available time among
the various participants and interests. The court in Int'] Harvester approved this administrative technique as
reasonable and comporting with basic fairness.
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consumer education, which should begin at least six months before competition begins.

Therefore it is in the best interest of residential consumers for the Rules to be finalized as soon
as possible so that the customer education process can begin soon enough to be effective.
The sooner factfinding hearings are completed and the resulting final Rules are promulgated,
the sooner the vital process of consumer education can begin. '

Evidentiary Hearings Will Reduce, Not Increase, the Threat of Delay of Competition
Through Litigation.

Contrary to ASARCO, Cyprus and ENRON's assertion, hearings will not “iessen the
Commission’s legislative autonomy.” On-the-record hearings will not subject the Rules to a
broadened scope of judicial review. On the contrary, having opposing viewpoints subjected to
cross examination on the record will assure that the Commission’s ultimate decision is supported
by substantial evidence. Rather than opening the Rules to collateral attack, as both the ECC
and the ASARCO, Cyprus, and ENRON Objections suggest, if the Commission bases its
decision on such substantial evidence, it is highly unlikely that a court would entertain the
possibility of replacing the Commission’s judgment with its own. See Talley v. Paradise
Memorial Gardens, Inc., 107 Ariz. 585, 587-88, 491 P.2d 439 (1971).

'Eani'gg-ntiary Hearings Need Not Address the Authority of the Commission to Adopt the

ASARCO, Cyprus and ENRON claim that RUCO seeks to subject the Commission’s
adoption of the Rules to evidentiary hearings. (ASARCO, Cyprus and ENRON Objection at 2.)
This assertion constitutes a gross mischaracterization of RUCQO’s Request. Nowhere in RUCO’s
Request does RUCO in any fashion dispute the Commission’s authority to promulgate the Rules
under its legislative ratemaking powers. RUCQO’s Request asks only that the Hearing Division

establish hearings in order to aid the Commission in resolving unsettled aspects of how the

electric restructuring process will proceed within the framework of the Rules. The Commission
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has already contemplated the necessity of such evidentiary hearings, and RUCO is merely

asking that such evidentiary hearings be ordered.®

Conclusion
The Commission’s legislative ratemaking powers include the discretionary authority to
conduct evidentiary hearings in connection with rulemaking. Evidentiary hearings shouid not

cause any procedural delay in implementation of the Rules. RUCO hopes that the Commission
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will order a short deadline by which all evidence must be received on disputed factual issues

9 | in order to facilitate timely decisions. Rather than delaying implementation of the Rules, a

10 | speedy and efficient hearing process will actually speed the implementation of true electric

11 | industry competition in Arizona.

12 RESPECTFULLY SUBMITTED this 21st day of November, 1997.
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cot tef Gounsel
Wolfe, S¥aff Attorney

AN ORIGINAL AND TEN COPIES
18 | of the foregoing filed this 21st day
of November, 1997 with:

Docket Control

20 | Arizona Corporation Commission
1200 West Washington

21 | Phoenix, Arizona 85007

26 ®In August of 1997, based on the working group discussions that had taken place at the time, Commission
Utilities Staff requested “that the Commission direct the Hearing Division to produce procedural orders to establish
27 hearings, evidentiary or otherwise, regarding any aspect of electric competition that is necessary and appropriate.”
Decision No. 60351 at 3. The Commission concluded that Staff's recommendations were reasonable and shouid
28 | pe unanimously adopted. /d. at 3.
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COPIES of the foregoing hand
delivered this 21stday of
November, 1997 to the following:

Jerry Rudibaugh, Chief Hearing Officer
Hearing Division

Arizona Corporation Commission

1200 West Washington

Phoenix, Arizona 85007

Carl Dabelstein, Director
Utilities Division

Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

Christopher Kempley, Acting Chief Counsel
Legal Division

Arizona Corporation Commission

1200 West Washington

Phoenix, Arizona 85007

COPIES of the foregoing faxed and mailed
this 21st day of November, 1997 to
the following:

Steven M. Wheeler
Thomas L. Mumaw
Snell & Wilmer

One Arizona Center
Phoenix, Arizona 85004

Herbert |. Zinn

Law Department - Station 9909
Arizona Public Service Company
P.O. Box 53999

Phoenix, Arizona 85072-3999

C. Webb Crockett

Fennemore Craig -

Two North Central Avenue, Suite 2200
Phoenix, Arizona 85004-2390

Karen Glennon
19037 North 44th Avenue
Glendale, Arizona 85308

Louis A. Stahl

Streich Lang

Renaissance One

Two North Central Avenue
Phoenix, Arizona 85004
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Jane D. Alfano

Jessica Youle

Salt River Project

P.O. Box 52025 - PAB 300
Phoenix, Arizona 85072-2025

Bradley Carroll

Legal Department

Tucson Electric Power Company
220 West Sixth Street

P.O. Box 711

Tucson, Arizona 85701

Ajo Improvement Company
P.O. Drawer S
Ajo, Arizona 85321

Betty K. Pruitt

ACAA Energy Coordinator

Arizona Community Action Association
202 E. McDowell, #255

Phoenix, Arizona 85004

Michael M. Grant, Esq.

Johnston, Maynard, Grant & parker
3200 North Central Avenue, Suite 2300
Phoenix, Arizona 85012

Walter Meek

Arizona Utilities Investors Association
3030 North Central Avenue, Suite 506
Phoenix, Arizona 85012

Beth Ann Burns

Citizens Utilities Company

2901 North Central Avenue, Suite 1660
Phoenix, Arizona 85012-2736

Rick Gilliam .

Land & Water Fund of the Rockies
Law Fund Energy Project

2260 Baseline, Suite 200

Boulder, Colorado 80302

Morenci Water & Electric Company
P.O. Box 68
Morenci, Arizona 85540

© 0O ~N O O Hh W N =

S T G G U G G G G §
O 0O ~N O 0~ W PN =~ O

N N N N N DN
o A WO N -~ O

Christopher Hitchcock
Hitchcock, Hicks & Conlogue
P.O. Box 87

Copper Queen Plaza
Bisbee, Arizona 85603-0087
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Columbus Electric Cooperative
P.O. Box 631
Deming, New Mexico 88031

Continental Divide Electric Cooperative
P.O. box 1087
Grants, New Mexico 87020

Dixie Escalante Rural Electric Association
CR box 95
Beryl, Utah 84714

Garkane Power Association
P.O. Box 790
Richfield, Utah 84701

Russell E. Jones

O’Connor Cavanagh Molloy Jones
One East Camelback Road, Suite 1100
Phoenix, Arizona 85012-1656

Terry Ross

Center for Energ% and Economic Development
7853 East Arapahoe Court, Suite 2600
Englewood, Colorado 80112

Peter Glaser

Doherty, Rumble & Butler

1401 New York Avenue, N.W., Suite 1100
Washington, DC 20005

Richard S. Shapiro

Enron Capital & Trade Resources
1400 Smith Street, Suite 1405
Houston, Texas 77002

Albert Sterman

Arizona Consumer Council
2849 East 8th Street
Tucson, Arizona 85716

Calpine Power Services Company
50 West San Fernando
San Jose, California 85113

Jack Haenichen

Arizona Department of Commerce
3800 North Central Avenue, Suite 1500
Phoenix, Arizona 85012

K.R. Saline & Associates
P.O. Box 30279
Mesa, Arizona 85275
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Robert S. Lynch _
2001 North Third Street, Suite 204
Phoenix, Arizona 85004-1472

Dan Neidlinger
Neidlinger & Associates
3020 North 17th Drive
Phoenix, Arizona 85015

Doug Nelson

7000 North 16th Street
Suite 120-307

Phoenix, Arizona 85020

Michael A. Curtis

William Sullivan

9 | Martinez & Curtis, P.C.

2712 North Seventh Street
10 | Phoenix, Arizona 85006-1003

11 | Charles R. Huggins
Arizona State AFL-CIO
12 | 110 North 5th Avenue
P.O. Box 13488

13 | Phoenix, Arizona 85002

14 | David C. Kennedy

Law Offices of David C. Kennedy

15 | 100 West Clarendon Avenue, Suite 200
Phoenix, Arizona 85012-3525
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Norman J. Furuta

17 | Department of the Navy

900 Commodore Drive, Building 107
18 | P.O. Box 272 (Attn: Code 90C)

San Bruno, California 94066-0720

Thomas C. Horne

20 | Michael S. Dulberg

Horne, Kaplan & Bistrow, P.C.

21 | 40 North Central Avenue, Suite 2800
Phoenix, Arizona 85004

Barbara S. Bush

23 | Coalition for Responsible Energy Education
315 West Riviera Drive

24 | Tempe, Arizona 85252

25 | Sam Defraw

Department of Navy

26 | Naval Facilities Engineering Command
Navy Rate Intervention

27 | 901 M Street SE, Building 212
Washington, DC 20374
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John Jay List _
National Rural Utilities Cooperative
Finance Corporation
2201 Cooperative Wa;
Herndon, Virginia 21071

Sue Arnoid

Program Support and Regulatory analysis
Utilities Service

United States Department of Agriculture
1400 Independence Avenue, S.W.

Mail Stop 1522

Washington, DC 20250-1522

Wallace F. Tillman

Susan N. Kell¥

National Rural Electric Cooperative Association
4301 Wilson Boulevard

Arlington, Virginia 22203-1860

David X. Kolk

Power Resource Managers

29840 Inland Empire Boulevard, Suite 123
Ontario, California 91764

Andrew Bettwy

Debra S. Jacobson

State Regulatory Affairs
Southwest Gas Corporation
P.O. Box 98510

5241 Spring Mountain Road
Las Vegas, Nevada 89193-8510

Ellen Corkhill

American Association of Retired Persons
5606 North 17th Street

Phoenix, Arizona 85016

William D. Baker -
Electric District No. 6
Pinal County, Arizona
P.O. Box 16450
Phoenix, Arizona 85011
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Sheryl A. Taylor

Ryley, Carlock & Applewhite

101 North First Avenue, Suite 2700
Phoenix, Arizona 85003-1973
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Rick Lavis

Arizona Cotton Growers Association
4139 East Broadway Road

Phoenix, Arizona 85040
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Steve Brittle

Don't Waste Arizona, Inc.
6205 South 12th Street
Phoenix, Arizona 85040

Nancy Russell

Public Interest Coalition on Ener_yg
2025 North Third Street, Suite 1
Phoenix, Arizona 85004

John Christian

Glenn Carter

Jennings, Strouss & Salmon
One Renaissance Square
Two North Central Avenue
Phoenix, Arizona 85004-2393

Barry N. P. Huddleston

Regional Manager, Regulatory Affairs
Destec Energy

2500 City West Boulevard, Suite 150
Houston, Texas 77042

Ken Sundiof

Jennings, Strouss & Salmon

Two North Central Avenue, 16th Floor
Phoenix, Arizona 85004

By (‘l"\l)\.kQ ;‘l/\mq&.c‘Qf’

Cherylkrauiob
Legal Secretary




