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IN THE MATTER OF COMPE“TtiéN %le _
THE PROVISION OF ELECTRIC DOCKET No. U-0000-94-165
SERVICES THROUGHOUT THE STATE.OQE-lu71a3L

ARIZONA pogei =" " CONSUMERS’ OBJECTION TO RUCO’S
REQUEST FOR EVIDENTIARY HEARING
AND PROCEDURAL ORDER '

ASARCO, Incorporated, Cyprus Climax Metals Corporation,
and ENRON Corp. (collectively referred to herein as the
“"Consumers”), hereby oppose the Request for Evidentiary Hearing
and Procedural Order filed on October 30, 1997, by Residential
Utility Consumer Office’s (“RUCO”). It is respectfully requested
that the Arizona Corporation Commission (the “Commission”) deny
RUCO’s Request on the basis that an evidentiary hearing is
unnecessary and unwarranted.

RUCO’s request is one which attempts to blur the 1line
between two of the Commission’s very separate and distinct
functions. The Commission is vested with duties and powers in
four distinct arenas: judicial, legislative, administrative and
executive. It exercises its executive and administrative function
in adopting rules and regulations, its judicial jurisdiction in
adjudicating grievances, and its legislative power in ratemaking.
The Commission‘s legislative power goes beyond strictly setting
rates and extends to enactment of the rules and regulations that

are reasonably necessary steps in ratemaking. Ethington v. Wright,

66 Ariz. 382, 189 P.2d 209 (1948).
In distinguishing between 1legislative and Jjudicial

functions, the United States Supreme Court in Prentis v. Atlantic

Coast Line Co., 211 U.S. 210, 29 S.Ct. 67 (1908) speaking of the
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distinctions between judicial and legislative acts of the Virginia

State Corporation Commission, said:

"A judicial inquiry investigates, declares, and
enforces liabilities as they stand on present or past
facts and under laws supposed to already exist. That
is its purpose and end. Legislation, on the other
hand, 1looks to the future and changes existing,
conditions by making a new rule, to be applied
thereafter to all or some part of those subject to
its power. The establishment of a rate is the making
of a rule for the future, and therefore is an act
legislative, not judicial, in kind * * *_ " (emphasis
added) '

211 U.S. at 226, 29 S.Ct. at 69. This distinction between
legislative and judicial functions is equally applicable to
Arizona because the Arizona Constitutional provisions providing
for the Commission are based, in part, upon the similar Virginia

provisions. State v. Tucson Gas, Elec. Light & Power, 15 Ariz.

294, 300, 138 P. at 783, 786 (1914). The Commission had the
authority to promulgate the Retail Electric Competition Rules,
A.A.C. R14-201601 through R14-2-1616 (the “Rules”), under its
constitutionally granted legislative ratemaking power, it is not a
part of its judicial power. See Arizona Corp. Comm’n v. State ex
rel Woods, 171 Ariz. 286, 830 P.2d 807 (1992). It 1is this
legislative act, the adoption of the Rules, that RUCO now seeks to
subject to evidentiary hearings. This would be inappropriate.

A review of the issues RUCO requests be subject to the
evidentiary hearing reveal that RUCO is trying to relegate far-
reaching public policy decisions to a determination based upon
narrow, fact-specific presentations by interested parties’ paid
experts. For instance, who will serve as the provider of last
resort in the competitive system is a policy decision, not a fact

question. Similarly, whether stranded costs should be shared by

797668/12194.233
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investors and customers is a policy decision, not a fact question.
Thié is also the case with whether customer rates must be
unbundled in a revenue-neutral-manner and whether a rate cap will
be set. Likewise, the determination of whether an Independent
System Operator (“IS0O”) is the appropriate way to safeguard
reliability. On each of these issues. the interested parties,
consumers and Commission Staff have already submitted their legal,
factual, and, in many instances, their experts’ opinions. Nothing
but delay is to be gained from further submissions and hearings.
It is submitted that gaining a delay of competition is one purpose
for the requested hearings as is evidenced by the second issue
listed in RUCO’s motion: “Is January 1, 1999, a feasible “start
date” for competition?”' (Motion at page 3)

An evidentiary hearing is completely unnecessary for
the Commission to complete its legislative act of implementing
competition in Arizona. Evidentiary hearings are done only in the
performance of judicial proceedings and determinations. Granting
such hearings in the legislative arena would serve to give those
that oppose the implementation of competition in the generation
market another arrow in their quiver to argue that the Commissions
Rules, since based upon a formal evidentiary hearing, are subject
to standard judicial review, thereby lessening the Commission’s
legislative autonomy in this arena. If the request for a hearing
is granted, it will simply delay implementation of competition and

broaden the limited scope of review which may be made of the

! The Commission should note that the only other parties who have

suggested evidentiary hearings are the utilities. See footnote 1 in
RUCO’s Motion. It is the Utilities that have much to gain by the
delay in the implementation of competition which would be caused by
evidentiary hearings.

797668/12194.233
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1 | Commission’s Rules. Neither of these results is in the best z
2 |interests of the pubiic, those consumers of electricity who are i
3 |the patrons of the public service companies now asking for the
' 4 | hearings.
{ 5 The Commission has the exclusive power to exercise the
6 jduties given it by the Arizona Constitution in Article 15, § 3.
7 | State v. Tucson Gasg, FElectric Light and Power Co.( 15 Ariz. 294,
8 1138 P. 781 (1914). The fundamental tenet guiding the Commission
9 |in the execution and performance of its duties and activities is
10 [that the Commission is required to use its powers to regulate
11 jpublic service corporations in the public interest. Southern P.
12 |Co. v. Arizona Corp. Comm'n, 98 Ariz. 339, 342, 404 P.2d 692, 694
13 | (1965). It was long ago established that * [tl]he Commission was
14 [not designed to protect public service corporations and their
15 [ management but, rather, was established to protect our citizens
16 | from the results of speculation, mismanagement, and abuse of
17 jpower.” Arizona Corp. Comm’n v. State ex rel Woods, 171 Ariz. at
18 {296, 830 P.2d at 817. Accordingly, the Commission must look to
19 [what is best for the public interest in the implementation of
20 [ competition in Arizona. The results of that inquiry dictate that
21 | the Commission move forward with its present schedule to implement
22 | competition under the existing Rules and timetables.
23 All interested parties, including RUCO, have had ample
24 |opportunity to submit reports, evidence and legal positions to the
25 | Commission. Indeed, mountains of paper have been submitted on the
26 jvery issues RUCO now suggests need to be considered through
27 | lengthy and arduous evidentiary hearings. Study groups and
28 | committees have met. Interested parties have caucused. Reports
FE’:?,E::S,’:&,‘E}:’G 797668/12194.233
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have been written, fesponses and rebuttal have been served. The
Commission has spoken. The Rules should now be closed and the
interested parties and consumers should move forward as the
Commission has ordered.? There will be a time and place for the
necessary factual determinations to be made for which an
evidentiary hearing will be appropriaté, i.e., the amount of a
utility’s stranded costs. Now is not that time.

For all of the foregoing reasons, it 1is respectfully
requested that the Commission deny the request for evidentiary

hearings.

DATED this 13th day of November, 1997.

FENNEMORE CRAIG, P.C.

WA 72

C. Webb Crockett

Suite 2600

3003 North Central Avenue

Phoenix, Arizona 85012

Attorneys for ASARCO Incorporated,
Cyprus Climax Metals Corporation,
ENRON Corp.

? The Commission has reopened the Rules for a very limited purpose of

considering possible modifications to a limited portion of the Rules.
797668/12194.233
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23 | One Arizona Center

Phoenix, Arizona 85004 _
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1 | Karen Glennon i
19037 North 44™ Avenue !
2 |Glendale, Arizona 85308 “
3 fLouis A. Stahl
\ Streich Lang
4 | Renaissance One
: Two North Central Avenue
5 | Phoenix, Arizona 85004 N
6 Jane D. Alfano )
Jessica Youle
7 | Salt River Project
P.O. Box 52025 -~ PAB 300
8 | Phoenix, Arizona 85072-2025
9 | Bradley Carroll
Legal Department
10 | Tucson Electric Power Company
220 West Sixth Street
11 {P.O. Box 711
Tucson, Arizona 85701
12
Ajo Improvement Company
13 {P.O. Drawer 9
Ajo, Arizona 85321
14
Arizona Electric Power Cooperative
1541P.0. Box 670
Benson, Arizona 85602
16
Betty K. Pruitt
17 |ACAA Energy Coordinator
Arizona Community Action Association
18 202 E. McDowell, #255
Phoenix, Arizona 85004
19
Michael M. Grant, Esq.
20 | Johnston, Maynard, Grant & Parker
3200 North Central Avenue, Suite 2300
21 | Phoenix, Arizona 85012
Attorneys for Arizona Electric Power Coop.
22
Walter Meek
23 |Arizona Utilities Investors Association
3030 North Central Avenue, Suite 506
24 | Phoenix, Arizona 85012
25 | Beth Ann Burns
Citizens Utilities Company
26 12901 North Central Avenue, Suite 1660
Phoenix, Arizona 85012-2736
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Rick Gilliam

Land & Water Fund of the Rockies
Law Fund Energy Project

2260 Baseline, Suite 200
Boulder, Colorado 80302

Graham County Electric Cooperative
P.0O. Box Drawer B
Pima, Arizona 85543

Duncan Valley Electric Cooperative
P.O. Box 440
Duncan, Arizona 85534

Mohave Electric Cooperative
P.O. Box 1045
Bullhead City, Arizona 86430

Morenci Water & Electric Company
P.O. Box 68
Morenci, Arizona 85540

Navopache Electric Cooperative
P.O. Box 820
Lakeside, Arizona 85929

Sulphur Springs Valley Electric Cooperative
P.O. Box 820
Wilcox, Arizona 85644

Trico Electric Cooperative
P.O. Box 35970
Tucson, Arizona 85740

Columbus Electric Cooperative
P.O. Box 631
Deming, New Mexico 88031

Continental Divide Electric Cooperative
P.O. Box 1087
Grants, New Mexico 87020

Dixie Escalante Rural Electric Association
CR Box 95
Beryl, Utah 84714

Garkane Power Association
P.O0. Box 790
Richfield, Utah 84701

Russell E. Jones

O’ Connor Cavanagh Molloy Jones

One East Camelback Road, Suite 1100
Phoenix, Arizona 85012-1656

Attorneys for Trico Electric Cooperative

797668/12194.233
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Terry Ross

Center for Energy and Economic Development
7853 East Arapahoe Court, Suite 2600
Englewood, Colorado 80112

Peter Glaser

Doherty, Rumble & Butler

1401 New York Avenue, N.W., Suite 1100
Washington, DC 20005

Richard S. Shapiro

Enron Capital & Trade Resources
1400 Smith Street, Suite 1405
Houston, Texas 77002

Albert Sterman

Arizona Consumer Council
2849 East 8™ Street
Tucson, Arizona 85716

Calpine Power Services Company
50 West San Fernando
San Jose, California 95113

Jack Haenichen

Arizona Department of Commerce

3800 North Central Avenue, Suite 1500
Phoenix, Arizona 85012

K. R. Saline & Associates
P.O. Box 30279
Mesa, Arizona 85275

Robert S$. Lynch
2001 North Third Street, Suite 204
Phoenix, Arizona 85004-1472

Dan Neidlinger
Neidlinger & Associates
3020 North 17" Drive
Phoenix, Arizona 85015

Doug Nelson

7000 North 16" Street
Suite 120-307

Phoenix, Arizona 85020

Michael A. Curtis

2712 North Seventh Street

Phoenix, Arizona 85006-1003

Attorneys for Arizona Municipal
Power Users’ Association

797668/12194.233
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Charles R. Huggins
Arizona State AFL-CIO
110 North 5% Avenue
P.O. Box 13488
Phoenix, Arizona 85002

David C. Kennedy

Law Offices of David C. Kennedy

100 West Clarendon Avenue, Suite 200
Phoenix, Arizona 85012-3525

Norman J. Furuta

Department of the Navy

900 Commodore Drive, Building 107
P.O. Box 272 (Attn: Code 90C)
San Bruno, California 94066-0720

Thomas C. Horne

Michael ‘S. Dulberg

Horne, Kaplan & Bistrow, P.C.

40 North Central Avenue, Suite 2800
Phoenix, Arizona 85004

Barbara S. Bush

Coalition for Responsible Energy Education
315 West Riviera Drive

Tempe, Arizona 85252

Sam Defraw

Department of Navy

Naval Facilities Engineering Command
Navy Rate Intervention

901 M Street SE, Building 212

[Washington, DC 20374

John Jay List

National Rural Utilities Cooperative
Finance Corporation

2201 Cooperative Way

Herndon, Virginia 21071

Sue Arnold

Program Support and Regulatory Analysis
Utilities Service

United States Department of Agriculture
1400 Independence Avenue, SW

Mail Stop 1522

Washington, DC 20250-1522

Wallace F. Tillman

Susan N. Kelly

National Rural Electric Cooperative Association
4301 Wilson Boulevard

Arlington, Virginia 22203-1860
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David X. Kolk

Power Resource Managers
2940 Inland Empire Boulevard, Suite 123
Ontario, California 91764 .

Debra S. Jacobson
State Regulatory Affairs
Southwest Gas Corporation

P.0O. Box 98510 .

5241 Spring Mountain Road
Las Vegas, Nevada 89193-8510 -

Ellen Corkhill

American Association of Retired Persons
5606 North 17 Street

Phoenix, Arizona 85016

William D. Baker
Electric District No. 6
Pinal County, Arizona
P.O. Box 16450

Phoenix, Arizona 85011

Sheryl A. Taylor

Ryley, Carlock & Applewhite

101 North First Avenue, Suite 2700
Phoenix, Arizona 85003-1973

Rick Lavis

Arizona Cotton Growers Association
4139 East Broadway Road

Phoenix, Arizona 85040

Steve Brittle

Don‘t Waste Arizona, Inc.
6205 South 12" Street
Phoenix, Arizona 85040

Nancy Russell

Public Interest Coalition on Energy
2025 North Third Street, Suite 175
Phoenix, Arizona 85004

John Christian

Glenn Carter

Jennings, Strouss & Salmon
One Renaissance Square

Two North Central Avenue
Phoenix, Arizona 85004-2393
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Barry N. P. Huddleston

Regional Manager, Regulatory Affairs
Destec Energy

2500 City West Boulevard, Suite 150

Houston, Texas 77042
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