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IN THE MATTER OF COMPETITION IN
THE PROVISION OF ELECTRIC SERVICES
THROUGHOUT THE STATE OF ARIZONA ) Response to Motions for Rehearing

Salt River Project Agricultural Improvement and Power District (“SRP”) unequivocally
supports competition in the provision of electric service. In this response SRP addresses an
argument made in several of the applications for rehearing, which seeks to block SRP’s entry into
the competitive marketplace. This “procedural argument” is that the amendments to the Rules
recognizing SRP’s ability to participate in the competitive marketplace by an intergovernmental
agreement with the Commission, were not properly published, and that investor owned utilities
did not have proper notice.

But, none of the parties can dispute that the methodology for integrating private and
public power, and especially the participation of SRP in the competitive markets, was an ongoing

topic of discussion during the rulemaking proceedings. An intergovernmental agreement is
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authorized by statute; it does not need a specific rule. Participation by SRP in competitive

markets was clearly within the scope of the notice as published by the Commission.

Assuming the Commission believes litigation is inevitable, and believes it desirable to
avoid litigation, this response also addresses a procedure for moving forward productively to
resolve disputes and address open issues. This approach will avoid unnecessary and unproductive
litigation. The approach will preserve the work that has been done thus far, yet will create a
forum for further work and resolution of open issues. The approach will also preserve, at a
minimum, the schedules set forth in the rules, so that the competitive process is not delayed.

Attached is a proposed order to acc;omplish these goals.

L The Amendments to the Reciprocity Section of the Rules Were not a Substantial
Change Which Would Require Republication of the Rules.

Several applications for rehearing raise the issue of whether the changes to the Reciprocity
section of the rules (R14-2-1611) require a republication of the rules. Since SRP proposed the
amendments, it is appropriate that SRP respond on this issue.

The argument is that the Commission vote is invalid because the rules, as published, did

not give adequate notice of the subject matter of the amendments." Yet, no party can argue that it

"The changes between the published and final rules are set forth below:

In-State Reciprocity

A The service territories of Arizona electric utilities which are not Affected Utilities shall not be open to
competition under the provisions of this Article, nor shall Arizona electric utilities which are not Affected Utilitieq
be able to compete for sales in the service territories of the Affected Utilities.

B. An Arizona electric utility, subject to the jurisdiction of the Commission, which is not an Affected Utility
may voluntarily participate under the provisions of this Article if it makes its service territory available for
competing sellers, if it agrees to all of the requirements of this Article, and if it obtains an appropriate Certificatg
of Convenience and Necessity. ‘

D. An Arizona electric utility, not subject to the jurisdiction of the Commission, may submit a statement to

the Commission that it voluntarily opens its service territory for competing sellers in a manner similar to the
provisions of this Article. Such statement shall be accompanied by the electric utility’s nondiscriminatoryj
Standard Offer Tariff, electric supply tariffs, Unbundled Services rates, Stranded Cost charges, System Benefit
charges, Distribution Services charges and any other applicable tariffs and policies for services the electric utility
offers, for which these Rules otherwise require compliance by Affected Utilities or Electric Service Providers. Suc
filing shall serve as authorization for such electric utility to utilize the Commission’s Rules of Practice and
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was not fully aware of the scope of the issues on reciprocity, that these issues were not fully

debated during the hearings and proceedings, or that the party was in any \3vay surprised by the
nature or scope of the amendments. Nor can any party convincingly argue that greater notice
through republication would have given any party an opportunity to respond which was otherwise
denied to it.
The arguments are simply a delaying tactic. The arguments have no support in the law.
The arguments involve the application of A.R.S. § 41-1025. This section references
changes to rules occurring after a proposed rule is published. The statute reflects an obvious

intent that fair notice be given of proposed new rules:

A An agency may not adopt a rule that is substantially different from the proposed
rule contained in the notice of proposed rule adoption filed with the secretary of state. . ..

B. In determining whether an adopted rule is substantially different from the published
proposed rule upon which it is required to be based, all of the following must be
considered:

1. The extent to which all persons affected by the adopted rule should have
understood that the published proposed rule would affect their interests.

2. The extent to which the subject matter of the adopted rule or the issues
determined by that rule are different from the subject matter or issues involved in
the published proposed rule.

3. The extent to which the effects of the adopted rule differ from the effects
of the published proposed rule had it been adopted instead.

Procedure and other applicable Rules concerning any complaint that an Affected Utility or Electric Servic
Provider is violating any provision of this Article or is otherwise discriminating against the filing electric utility or
failing to provide just and reasonable rates in tariffs filed under this Article.

E. If such electric utility is an Arizona Political subdivision or municipal corporation, then the existirﬂ
service territory of such electric utility shall be decmed open to competition if the political subdivision o
municipality has entered into an intergovernmental agreement with the Commission that establishe
nondiscriminatory terms and conditions for Distribution Services and other Unbundled Services, provides
procedure for complaints arising therefrom, and provides for reciprocity with Affected Utilities. The Commission
shall conduct a hearing to consider any such intergovernmental agreement.
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This statute is a part of the 1981 version of the Uniform State Administrative Procedure

Act. In publishing this section of the Uniform Act, the National Conference of Commissioners on

Uniform State Laws made this comment:

Subsection (a) draws upon Minnesota Act, Section 15.052(4), for the “substantially
different” language. Subsection (b) does not eliminate all ambiguity as to the meaning of
“substantially different”; but it does create a more specific functional test relating the
acceptability of any changes in the proposed rule as compared to the adopted rule to the
extent to which affected parties have received fair notice by the proposed rule
publication. See Auerbach, “Administrative Rulemaking in Minnesota,” 63 Minn. L.
Rev. 151 at 197-203 (1979). See also Alaska Act, Section 44.62.200(b) stating that an
adopted rule may vary in content from the previously published advance notice of rule
making “if the subject matter of the regulation remains the same and the original notice
was written so as to assure that members of the public are reasonably notified of the
proposed subject of agency action in order for them to determine whether their interest
could be affected by agency action on that subject.”

Uniform Laws Annotated, vol. 15, page 42 (Model State Administrative Procedure Act, 1981 Act
(U.L.A) § 3-107, (emphasis added).

In a general sense no complaining party can even begin to argue that it was not
“reasonably notified of the proposed subject of agency action in order for them to determine
whether their interest could be affected by agency action on that subject.” The published rules
contemplated a procedure for SRP to participate in a competitive marketplace. SRP formally
suggested the concept of an intergovernmental agreement in its written comments filed on
November 8, 1996 and December 23, 1996. This topic was discussed at the public hearing in
Phoenix on December 2, 1996 and the open meeting on December 23, 1996. Staff’s response,
both orally and in writing, was that the concept of an intergovernmental agreement had “merit
(Staff Response filed on November 27, 1996, pages 2 and 22).”

The specific prongs of the test set forth in the statute follow the same general fair notice
approach:

| Factor One The extent to which all persons affected by the adopted rule should have
understood that the published proposed rule would affect their interests. The application of this
factor is beyond dispute. The complaining parties were vigorous participants on the issues

surrounding in-state reciprocity.

Page 4




O 0 N N L h W N =

NN N N N N N N N = e e e e i e ped e e
SOO\IO\MADJN»—‘O\DOO\)O\U\AUJNP—'O

Factor Two The extent to which the subject matter of the adopted rule or the issues

determined by that rule are different from the subject matter or issues involved in the published
proposed rule. Here again, the application of this factor is clear. At all times the rules
contemplated procedures to permit in-state reciprocity.

Factor Three The extent to which the effects of the adopted rule differ from the effects of
the published proposed rule had it been adopted instead. The amended rule contemplates an
intergovernmental agreement to establish an opportunity for competition in all service areas in the
State no matter whether operated by investor owner or publicly owned utilities. The published
rules contemplated the same result, but through the mechanism of legislative action (See the
original subsection C in footnote 1). The result would be no different, the mechanism is the only
change. An intergovernmental agreement is already authorized by statute (A.R.S. §§ 11-951 et.
seq.). An intergovernmental agreement could have been reached with or without a rule.

In its response Tucson Electric Power (“TEP”) argues that it had a veto power over the
entrance into the market by SRP, prior to the amendments. While there was an amendment
proposed at one point during the proceedings which required “consent in writing” by the investor-
owned utilities, such a provision was neither adopted by the Commission nor was it in the
published proposed rule (See Footnote 1). Since this particular amendment was merely one of
many proposals discussed to resolve the in-state reciprocity issue, TEP cannot argue that its
rejection in favor of the intergovernmental agreement proposal constitutes a “substantial change”
from the published rules.

The three factors are intended to be considered as a whole, with the underlying objective
that publication should give fair notice and fair opportunity to protect one’s interests. It cannot
be disputed that this is the case here. The changes in the reciprocity sections of the rules did not
require republication.

1. Possible Procedure for Avoiding Litigation and Continuing the Deregulation

Process.

SRP recommends that the Commission vigorously continue the process of restructuring
the provision of energy in the State of Arizona. But the fact that at least fourteen separate

applications for rehearing have been filed indicates that the Commission may spend the next
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several years defending litigation. If the Commission believes that litigation is inevitable, SRP

believes an alternate approach would be to continue efforts with the various participants to
workout their differences, within the overall parameter of quickly bringing competition to
Arizona.

Such a procedure would:

1. Avoid litigation.

2. Provide a procedure to facilitate agreements and compromises among the utilities,

other interested parties, and customers.

3. Permit the resolution of additional issues left open in the rules.

4. Pursue an aggressive schedule for bringing a competitive marketplace to Arizona.
5. Preserve the work and compromises which have been accomplished in the current
rules.

This procedure involves issuing an order to accomplish these objectives. A sample order is
attached and the terms of the order are explained below.
Avoid litigation.

Under AR.S. § 40-254 (A) a lawsuit must be filed within thirty days of the denial of an
application for rehearing, or most issues raised in the application are waived. The Commission
may modify an order at any time, but the modification does not stop the litigation; the litigation
proceeds as though the modified order is issued in the first place.®> Therefore, to avoid litigation
while preserving the order, the Commission would have to grant the applications for rehearing,
not necessarily because the Commission agrees with any of the points raised, but rather to give it
an opportunity to more fully resolve and explore the outstanding issues during the rehearing

process.

> AR.S.§ 40-254 (B) provides:

If the commission rescinds the order complained of, the action shall be dismissed, and if the commission|
alters, modifies or amends the order, the altered, modified or amended order shall replace the original
order complained of, and judgment shall be given thereon as though made by the commission in the firs
instance.
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Once the Commission grants an application for rehearing, the Commission must “hear the

matter” and “determine it” within twenty days after “final submission” A.R.S. § 40-253 (A). As
long as the Commission is proceeding along this statutory route, all issues raised in the
applications for rehearing may be raised following the Commission’s final decision on rehearing.
State ex rel. Church v. Arizona Corporation Commission, 94 Ariz. 107, 382 P. 2d 222 (1963).
The Commission should specify in its order that the term “final submission” will mean the close of]
the rehearing and final briefing as per a schedule to be determined by the Commission.

For this reason the proposed order recites that it grants the applications for rehearing. But
at the same time the proposed order indicates the Commission’s commitment to pursue an
aggressive schedule and the general methodology set forth in the rules. The Commission is
granting the applications for the purpose of accelerating the transition to competition by working
toward a positive resolution of the issues.

Provide a procedure to reach agreements on the issues.

The various points of view expressed during the rulemaking process and the arguments set
forth in the applications for rehearing indicate that the parties perceive various open issues. It
also appears that many of the issues could be resolved through cooperation of the interested
parties. Therefore the proposed order provides the opportunity for each party to indicate each
area of the rules which it believes is subject to dispute, set forth the nature of the dispute, and set
forth a suggested resolution of the issue. The order further contemplates specific negotiations
among those parties interested in particular issues, along with Commission staff, to see if
agreements and compromises can be reached on the issues identified by a party.

Provide a procedure to consider open issues.

Open issues obviously include the treatment of stranded investment and reliability of the
electric system. The parties may identify additional issues. The order provides that the parties
submit to the Commission a list and description of each issue perceived by the party to be
unresolved. The Commission may then consider each suggested issue, and develop a method of

resolution for each issue.
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Pursue an aggressive schedule to bring competition to Arizona.

With few exceptions, every state in the Union is studying the issue of bringing competition
to the electric utility industry. Different states are at different stages, but Arizona must not be left
behind. Arizona is more sensitive to this timing issue than other states given the fact that its
neighbor, California, is the leader in implementing competition. Therefore, for the welfare of the
citizens of the State of Arizona, the Commission has to pursue an aggressive schedule as
demonstrated by the rules, and filings have to be made on the dates specified in the existing rules.
Preserve the existing rules as a template for further development.

A considerable amount of effort and thought has gone into the existing rules. The
Commission has indicated its belief that the rules provide a framework and should be used as a
platform for further development. Therefore the order reflects the intent of the Commission to use
the existing rules as a template for further development and resolution of outstanding issues.

SRP supports the rules as they have been developed thus far. SRP wants the process to
move forward productively. The suggestion made in this response is not necessarily advocated by

SRP, but is being presented as a suggestion of a mechanism to expedite the process of
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An original and ten copies of the
foregoing filed this 23™ day of
January, 1997 with:

Docket Control

Arizona Corporation Commission
1200 W. Washington

Phoenix, Arizona 85007

Copies of the foregoing hand-delivered
this 23™ day of January, 1997 to:

Jerry Rudibaugh, Chief Hearing Officer
Hearing Division

Arizona Corporation Commission

1200 W. Washington

Phoenix, Arizona 85007

Chief Counsel

Legal Division

Arizona Corporation Commission
1200 W. Washington

Phoenix, Arizona 85007

Carl Dabelstein, Director

Utilities Division

Arizona Corporation Commission
1200 W. Washington

Phoenix, Arizona 85007

Copies of the foregoing mailed this
23" day of January, 1997 to:

See Attached List

Ve i Ao
N\
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cooperation among all interested parties, to reach a final resolution of outstanding issues and

bring a competitive marketplace to Arizona.
RESPECTFULLY SUBMITTED this 23rd day of January, 1997.
JENNINGS, STROUSS AND SALMON, P.L.C.

LT . -f\y

Kenneth C. Sundlof, Jr. (004430)

One Renaissance Square

Two North Central Avenue

Phoenix, Arizona 85004-2393

Attorneys for Salt River Project Agricultural
Improvement and Power District

B

and

Jessica Youle (009367)

Jane D. Alfano (005816)

Salt River Project Agricultural Improvement and
Power District

P.O. Box 52025, PAB300

Phoenix, AZ 85072-2025
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BEFORE THE ARIZONA CORPORATION COMMISSION

CARL J. KUNASEK
CHAIRMAN

JAMES M. IRVIN
COMMISSIONER

RENZ D. JENNINGS
COMMISSIONER

IN THE MATTER OF COMPETITION IN Decision No.
THE PROVISION OF ELECTRIC SERVICES) Docket No. U-0000-94-165

THROUGHOUT THE STATE OF ARIZONA
Findings of Fact, Conclusions of Law and
Order

Having considered the arguments raised in the various applications for rehearing and
responses, the Commission issues the following findings of fact, conclusion of law and order:

Findings of Fact

1. On December 23, 1996, in Decision No. 59943, the Commission approved
administrative rules in this docket (the “Rules”). The Rules were approved following many
months of workshops and hearings on the various issues surrounding restructuring of the electric
industry.

2. Following approval of the order, fourteen parties filed timely applications for
rehearing with the Commission under the provisions of A R.S. § 40-253.

3. Under AR.S. § 40-254 the parties must file a lawsuit within 30 days of denial of

an application for rehearing, or many issues raised in the applications may be waived. For that
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reason the Commission believes that extensive litigation will be likely if the Commission denies

the applications for rehearing.

4. Also under AR.S. § 40-253 (A), if an application for rehearing is granted, the
Commission “shall promptly hear the matter and determine it within twenty days after final
submission.”

5. The Commission supports the work which has been done thus far and supports the
Rules in their present form. But, the Commission wants to insure that the industry and customers
work together to resolve outstanding issues and to effectively bring competition to Arizona. This
goal is not furthered by the delays inherent in extensive litigation.

6. In order to move forward productively, the Commission must grant the
applications for rehearing. If the Commission takes any other action at this time, it is likely that
many of the parties will bring litigation to avoid the risk of waiving their various arguments.

7. In granting the motions for rehearing, the Commission reaffirms its intention to
implement competition in Arizona on an aggressive schedule. Each party is put on notice that the
timelines in the Rules will not be extended in future orders and that the parties should begin
preparation for meeting the requirements as set forth in the Rules.

8. The Commission will continue its concerted effort to bring competition to Arizona
and to resolve outstanding issues and disputes. In this regard the Commission believes that the
following steps are appropriate, in addition to the workshops currently scheduled:

a. Within thirty days of this order each party shall file with the Commission a list of
outstanding issues as perceived by the party. Each issue should be separately identified, and for
each issue the party shall specify whether the issue is best addressed by rule change, addressed by
new legislation or can be addressed only by judicial action. For each issue the party shall specify
in detail a fair manner of resolving the issue, be it through rule change or legislative change. In
making suggestions to the Commission the parties shall attempt in the spirit of compromise
to suggest wording which will be acceptable to other parties and to the Commission. The
parties shall meet with each other if appropriate to attempt to present joint solutions. The
Commission will give the greatest consideration to those suggestions which represent a

compromise of positions or which have broad-based support.
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b. Following receipt of the comments the Commission staff will present a report to

the Commission identifying outstanding issues, suggested compromise solutions and
recommending further proceedings designed to resolve outstanding issues.

C. The Commission shall then issue orders designed to facilitate agreement and
cooperation among the parties and to further develop and consider solutions to the issues which
have been raised. Each party should remember that it is the goal of the Commission to
quickly develop in Arizona a vigorous competitive market for the provision of electric
energy to the citizens of the State.

9. Following the submission or solutions and compromises, the Commission will issue
orders and establish a hearing schedule to determine the various issues. “Final submission”, as
that term is used in AR.S. § 40-253 (A), will occur at the close of all hearings and scheduled
briefing. The Commission suggests that any lawsuits will be premature at this time, because all
issues raised in the applications for rehearing, to the extent they are not resolved, may be raised
following a final decision on the applications for rehearing. State ex rel. Church v. Arizona
Corporation Commission, 94 Ariz. 107, 382 P.2d 222 (1963).

Conclusions of Law

1. Although the Commission supports the work which has been accomplished to date
on the rules, it realizes that the interest of Arizona demands further effort to refine the rules and
reduce areas of dispute. For this reason grounds exist to grant the applications for rehearing,

Order

1. Each Application for Rehearing timely filed in this docket is granted.

2. Within thirty days of this order each party shall file with the Commission a list of
outstanding issues as perceived by the party. Each issue should be separately identified, and for
each issue the party shall specify whether the issue is best addressed by rule change, addressed by
new legislation or can be addressed only by judicial action. For each issue the party shall
specifically detail a suggested fair manner of resolving the issue, be it through rule change or
legislative change. In making suggestions to the Commission the parties shall attempt in the
spirit of compromise to suggest wording which will be acceptable to other parties and to the

Commission. The parties shall meet with each other if appropriate to attempt to present
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joint solutions. The Commission will give the greatest consideration to those suggestions

which represent a compromise of positions or which have broad-based support.

3. This order does not affect the working groups which are presently in progress. If
appropriate, issues addressed by the working groups may be integrated into a final order on the
rehearing.

4. Following submission of the issue statements, the Commission will issue further
orders including a hearing and briefing schedule. “Final submission”, as that term is defined in

ARS. § 40-254, will be at the close of all proceedings, hearings and briefing.

APPROVED BY ORDER OF THE ARIZONA CORPORATION COMMISSION

Carl J. Kunasek James M. Irvin Renz D. Jennings
Chairperson Commissioner Commissioner

IN WITNESS HEREOF, I, James Mathews, Executive Secretary of the Arizona
Corporation Commission, set my hand and cause the official seal of this Commission to be

affixed, this day of , 1997.

James Mathews
Executive Secretary
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