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IN THE MATTER OF COMPETITION 
IN THE PROVISION OF ELECTRIC 
SERVICES THROUGHOUT THE 
STATE OF ARIZONA. 
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The RESIDENTIAL UTILITY CONSUMER OFFICE ("RUCO"), pursuant to 

A.R.S. section 40-253 and A.A.C. R14-3-111, hereby moves the Arizona Corporation 

Commission ("Commission") to reconsider Decision No. 59943 (December 26, 1996) which 

adopted Proposed Rules on Retail Electric Competition for the State of Arizona ("Proposed 

Rules"). 

Next, RUCO would request: 1) that the Commission establish a schedule for 

evidentiary hearings to remedy the procedural and substantive deficiencies in the Rules as 

explained in RUCO's Memorandum of Points and Authorities; and 2) issue a notice of 

proposed rulemaking, pursuant to the Arizona Procedures Act ("APA"), to amend or replace 

the Proposed Rules. 

Last, many of the issues raised in the above-captioned matter have been discussed 

in detail in the previous comments filed in this docket. RUCO would incorporate that 

discussion by reference herein. Specifically RUCO's: 1) June 28, 1996 Response to 

Commission Staff; 2) September 12, 1996 Comments on the first draft of the Proposed 

Rules; 3) October 7,1996 Exceptions to Order establishing rulemaking docket; 4) November 

8 and 27 Comments on the Proposed Rules; and, December 20, 1996 Exceptions to Order 

adopting Proposed Rules. 

This Motion is supported by RUCO's Memorandum of Points and Authorities as 

follows: 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

RUCO is in general support of the Commission's efforts to move the traditional 

regulatory based electric utility industry to a market incentive based industry. RUCO 

believes that competition will make possible greater choices for Arizona residential electric 

ratepayers and will result in lower electric bills. RUCO, however, is concerned with the 

Proposed Rules in their current form. RUCO is particularly concerned with Proposed Rules 

R14-2-1613 and R14-2-1607 which deal with "system reliability" and "stranded cost" 

respectively. RUCO believes that the Commission adopted the Proposed Rules before 

critical issues were resolved, a workable transition plan was developed, and questions 

concerning the Commission's legal authority were answered. 

First, Proposed Rule R14-2-1613 calls for a "working group" to examine how 

competition impacts "system reliability". Under the rule, the Commission at its discretion, 

will work out the reliability issues at a later time. This is unacceptable. RUCO fears a 

recurrence of the massive power outages that occurred last July and August that put 

Arizonans at risk. The July power outage affected 2 million people in 15 states, Canada and 

Mexico. The August power outage cut power to more than 4 million electric customers 

across the West, including more than 100,000 Arizonians. RUCO agrees with Commissioner 

Jennings' letter to the Western Systems Coordinating Council where he stated that the 

August 1996 power outage "endangered the publics safety, created an economic burden on 

numerous customers ...( and) created a severe financial drain on the utilities who must bring 

power plans online and purchased expensive replacement power." Tucson Citizen (August 

14, 1996) 

RUCO also agrees with Commissioner's Jennings' concerns on the potential negative 

impact of competition on "system reliability" if fundamentally sound rules are not 

promulgated by the Commission. Commissioner Jennings' states: 
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It's important to focus on this reliability issue ... Some people feel that the free 
market works evervthing; out. But we don't want to leave this one to the free 
market to see if thev will design in reliabilitv. This is a sober wake-up call. 
It's time to get the fundamentals correct. Nobody wants an unreliable system. 
I want to make sure the utilities are doing what they should under council 
guidelines - or if the guidelines should be changed. Id. [Emphasis Added] 

RUCO believes rules that open the gates to electric competition in Arizona must also 

include a fundamentally sound plan to deal with the impact of competition on "system 

reliability" before the rules are given the force and effect of law. To do otherwise is to 

leave the task of redesigning "system reliability" to the free market - and a roll of the dice. 

Second, Proposed Rule R14-2-1607 calls for a '"working group" to examine how 

competition impacts "stranded costs". Under the rule, the Commission at its discretion, will 

work out the reliability issues at a later time. This is unacceptable. RUCO believes that 

unless fundamentally sound rules are adopted concerning "stranded costs", residential 

electric ratepayers will be at risk of bearing an unfair burden of these costs. Large 

industrial and commercial customers have much greater market power than residential 

customers, therefore, logic dictates that the affected utilities will have greater incentive to 

pass the cost onto residential ratepayers, rather than risk losing their large customers to 

competitors. Also, the affected utilities have greater incentive to pass the cost onto 

residential ratepayers rather than onto their shareholders. 

Third, the Commission failed to certify the Proposed Rule with the Arizona Attorney 

General pursuant to the Arizona Procedures Act ("APA") and State Statute. Consequently, 

RUCO believes that the Rule should be submitted to the Attorney General for certification. 

Last, the concept of regulated monopoly is a creation of the legislature and cannot 

The Commission should seek from the be unilaterally altered by the Commission. 

legislature the right to allow competition in the electric utility industry. 
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11. LEGAL ARGUMENT 

A. Introduction 

RUCO requests that the Commission reconsider its decision to adopt the Proposed 

Rules. The Proposed Rules contain substantive and procedural deficiencies which need to 

be addressed before the Proposed Rules are adopted. RUCO would request: 1) that the 

Commission establish a schedule for evidentiary hearings to remedy the procedural and 

substantive deficiencies in the Rules as explained in RUCO's Memorandum of Points and 

Authorities; and 2) issue a notice of proposed rulemaking, pursuant to the Arizona 

Procedures Act ("APA"), to amend or replace the Proposed Rules. 

B. The Proposed Rules are vague. therefore, they violate the substantive due process 
rights of residential electric ratepayers. 

The Commission should reconsider its adoption of Proposed Rule R14-2-16 13 

(Service Quality, Consumer Protection, Safety, and Billing Requirements) and Proposed 

Rule R14-2-1607 (Recovery of Stranded Cost of Affected Utilities). The Proposed Rules 

are vague. The Proposed Rules, therefore, violate the substantive due process rights of 

residential electric ratepayers. 

The federal constitution provides that no State shall "deprive any person of life, 

liberty, or property, without due process of law." U.S. Const. amend XIV. Likewise, the 

state constitution provides that "No person shall be deprived of life, liberty, or property 

without due process of law". Ariz. Const. art 11. section 4. A law is unconstitutionally vague 

if it fails to give "a person of ordinary intelligence a reasonable opportunity to know what 

is prohibited, so that he may act accordingly or if it allows for arbitrary and discriminatory 

enforcement by failing to provide an objective standard for those who are charged with 

enforcing or applying the law." In re MaricoDa Countv Juvenile Action No. JS-5209 and No. 

JS-4963,143 Ariz. 178, 183,692 P.2d 1027,1032 (App. 1984); Grayned v. City of Rockford, 

408 U.S. 104,92 S. Ct. 2294,33 L.Ed2d 222 (1972). The "general rules and regulations of 

an administrative board or commission, have the effect of law and are binding on the 
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Commission and must be followed by it so long as they are in force and effect." Gibbons 

v. Arizona Cornoration Commission, 95 Ariz. 343, 347, 390 P.2d 582 (1964); Tucson 

Warehouse & Transfer Co. v. Al's Transfer. Inc., 77 Ariz. 323, 271 P.2d 477. 

The Proposed Rules are merely a "loose framework'' of what the force and effect of 

what the finished rule will be at a later date. A rule is defined as "an established standard, 

guide, or regulation. Precept attaching a definite detailed legal consequence to a definite 

detailed state of facts". Blacks Law Dictionary, (5th ed. 1979). Proposed Rule R14-2-1613 

calls for a "working group" to examine how competition impacts "system reliability". 

Proposed Rule R14-2-1607 calls for a "working group" to examine how competition impacts 

"stranded costs". Under the rules, the Commission at its discretion, is authorized to work 

out "system reliability" and "stranded cost" issues at a later time. The Proposed Rules, 

therefore, fail to give a person of ordinary intelligence a reasonable opportunity to 

determine the consequences of the rule and its effects on his/her electric service reliability 

and the cost of his/her electric service. Moreover, the Proposed Rules "loose framework'' 

design fails to provide an objective standard by which the Commission will be charged with 

enforcing or applying the rule. 

In conclusion, the Proposed Rules grant the Commission the legal power to 

arbitrarily and discriminately enforce the Rules. The Proposed Rules, therefore, are 

unconstitutionally vague. 

C. The Commission failed to comply with the Arizona Administrative Procedures Act 
in developing; the Rule. 

The Commission failed to certify the Proposed Rule with the Arizona Attorney 

General pursuant to the APA and A.R.S. section 41-1044 and A.R.S. section 41-1057. 

Specifically, A.R.S. section 41-1044 requires that a Rule adopted by the Commission "shall 

not be filed with the secretary of state unless the attorney general approves the adopted rule 

as: 
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1. To form. 

2. Clear, concise and understandable. 

3. Within the power of the agency to adopt and within the enacted legislative 
standards. 

4. Adopted in compliance with the appropriate procedures." 

The Commission has no regulatory authority except that connected to its ratemaking power. 

Corporation Comm'n v. Pacific Greyhound Lines, 54 Ariz. 159, 94 P.2d 443 (1939). In 

Arizona Corporation Commission v. Woods, 171 Ariz. 286,830 P.2d 807 (1992) the Arizona 

Supreme Court held that rules adopted by the Commission which are ratemaking in nature 

do not require certification by the Attorney General. In arriving at this determination the 

Court in Woods reasoned that it "must give deference to the Commission's determination 

of what regulation is reasonably necessary for effective ratemaking." at 294. The 

Commission's Proposed Rule, in the present case, is distinguishable from Woods. Although 

certain of the Proposed Rules do refer to ratemaking, the overriding purpose of the 

Proposed Rules is the granting of competitive certificates of convenience and necessity. 

Moreover, the Proposed Rules neither set any specific rate nor establish procedures by 

which rates are to be determined. Therefore, what regulation is reasonably necessary for 

effective ratemaking is not contemplated in the Proposed Rule. RUCO believes that it 

is improbable that Woods could have contemplated a Commission rule, regarding the matter 

of competition in the provision of electric services throughout the state of Arizona, should 

not be subject to the check and balance of the State Attorney General of Arizona. The 

Proposed Rule, therefore, should be submitted to the Attorney General for certification. 

D. The conceDt of "regulated monopolv" is a creation of the Legislature and cannot be 
unilaterally altered bv the Commission. 

The concept of regulated monopoly is a creation of the legislature and cannot be 

unilaterally altered by the Commission. In Corporation Commission v. Pacific Grevhound 

-9 Lines 54 Ariz. 159, 176-177 (1939) the Court ruled that: 
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... under the direct language of the Constitution and the police power of 
inherent in the legislative authority, the paramount power to make all rules 
and regulations governing public serve corporations not specifically and 
expressly given to the commission by some provision of the Constitution, rests 
in the legislature, and it may, therefore, either exercise such powers directly 
or delegate them to the commission upon such terms and limitations as its 
thinks proper. 

Although the jurisdiction of the Commission to regulate rates charged by public service 

corporations is derived from the Arizona Constitution. Ariz. Const. art. 15 sections 2 and 

- 3. The constitution is silent as to the concept of "regulated monopoly." Mountain States 

TeleDhone and Telegraph Companv v Arizona Corporation Commission, 132 Ariz. 109,114, 

644 P.2d 263 (1982). In Mountain States, the Court ruled that "the concept the regulated 

monopoly arose from the legislature in granting to the Commission the authority to issue 

certificates of convenience and necessity to public service corporations." Supra. Moreover, 

the issuing of certificates of convenience is not a plenary power of the Commission, but 

rather, it is a "legislative power delegated to the Commission subject to restrictions as the 

legislature deems appropriate." Tonto Creek Estates v. Arizona Comoration Commission, 

177 Ariz. 49, 56, 864 P.2d 1081, 1088 (App. 1993). Therefore, the concept of regulated 

monopoly is a creation of the Legislature and cannot be unilaterally altered by the 

Commission. The Commission should seek from the legislature the right to allow 

competition in the electric utility industry. 

111. CONCLUSION 

For the reasons stated above, RUCO respectfully requests that the Commission 

reconsider its adoption of Proposed Rules. Next, RUCO would request: 1) that the 

Commission establish a schedule for evidentiary hearings to remedy the procedural and 

substantive deficiencies in the Rules as explained in RUCO's Memorandum of Points and 

Authorities; and 2) issue a notice of proposed rulemaking, pursuant to the APA, to amend 

or replace the Rules. 
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RESPECTFULLY SUBMIITED this 15th day of January, 1997. 

Residential Utili6 Consumer Office 

AN ORIGINAL AND TEN COPIES of the 
foregoing filed this 15th day of 
January, 1997 with: 

Docket Control 
Arizona Corporation Commission 
1200 W. Washington 
Phoenix, Arizona 85007 

COPIES of the foregoing hand delivered 
this 15th day of January, 1997 to the 
following: 

Jerry Rudibaugh, Chief Hearing Officer 
Hearing Division 
Arizona Corporation Commission 
1200 W. Washington 
Phoenix, Arizona 85007 

Chief Counsel 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington 
Phoenix, Arizona 85007 

Carl Dabelstein, Director 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington 
Phoenix, Arizona 85007 

COPIES of the foregoing mailed 
this 15th day of January, 1997 
to the following: 

Barbara Klemstine 
Arizona Public Service Co. 
Law Department, Station 9909 
P.O. Box 53999 
Phoenix, Arizona 85072-3999 

8 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Thomas L. Mumaw, Esq. 
Steven M. Wheeler, Esq. 
Snell & Wilmer 
One Arizona Center 
400 East Van Buren 
Phoenix, Arizona 85004-0001 

C. Webb Crockett, Esq. 
Fennemore Craig 
Two North Central Avenue, Suite 2200 
Phoenix, Arizona 85004-2390 

Michael A. Curtis 
Martinez & Curtis, P.C. 
2712 North 7th Street 
Phoenix, Arizona 85006 
Attorneys for Arizona Municipal Power 

Users’ Association 

Walter W. Meek, President 
Arizona Utility Investors Association 
3030 North Central Avenue, Suite 506 
Phoenix, Arizona 85012 

Rick Gilliam 
Land and Water Fund of the Rockies 
2260 Baseline Road 
Boulder, Colorado 80302 

Charles R. Huggins 
Arizona State AFL-CIO 
110 North 5th Avenue 
P.O. Box 13488 
Phoenix, Arizona 85002 

David C. Kennedy 
Law Offices of David C. Kennedy 
100 West Clarendon Avenue, Suite 200 
Phoenix, Arizona 85012-3525 

Norman J. Furuta 
Department of the Navy 
900 Commodore Drive, Building 107 
P.O. Box 272 (Attn: Code 90C) 
San Bruno, California 94066-0720 

Thomas C. Horne 
Michael S. Dulberg 
Horne, Kaplan & Bistrow, P.C. 
40 North Central Avenue, Suite 2800 
Phoenix, Arizona 85004 
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Barbara S. Bush 
Coalition for Responsible Energy Education 
315 West Riviera Drive 
Tempe, Arizona 85252 

Sam Defraw 
Department of Navy 
Naval Facilities Engineering Command 
Navy Rate Intervention 
901 M Street SE, Building 212 
Washington, D.C. 20374 

Rick Lavis 
Arizona Cotton Growers Association 
4139 East Broadway Road 
Phoenix, Arizona 85040 

Steve Brittle 
Don’t Waste Arizona, Inc. 
6205 South 12th Street 
Phoenix, Arizona 85040 

Ajo Improvement Company 
P.O. Drawer 9 
Ajo, Arizona 85321 

Columbus Electric Cooperative, Inc. 
P.O. Box 631 
Deming, New Mexico 8803 1 

Continental Divide Electric Cooperative 
P.O. Box 1087 
Grants, New Mexico 87020 

Dixie Escalante Rural Electric Association 
CR Box 95 
Beryl, Utah 84714 

Garkane Power Association, Inc. 
P.O. Box 790 
Richfield, Utah 84701 

Mohave Electric Cooperative, Inc. 
P.O. Box 1045 
Bullhead City, Arizona 86430 

Morenci Water and Electric Company 
P.O. Box 68 
Morenci, Arizona 85540 
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Louis A. Stahl, Esq. 
Lisa D. Duran, Esq. 
Streich Lang 
Renaissance One 
Two North Central Avenue 
Phoenix, Arizona 85004-2391 

Beth Ann Burns 
Citizens Utilities Co. 
2901 N. Central Avenue, Suite 1660 
Phoenix, Arizona 85012 

Bradley S. Carroll 
Tucson Electric Power Co. 
P.O. Box 711 
Tucson, Arizona 85702 

Terry Ross, Vice President 
Center for Energy and Economic Development 
7853 East Arapahoe Court, Suite 2600 
Englewood, Colorado 80112 

Peter Glaser 
Doherty, Rumble & Butler, P.A. 
1401 New York Avenue, N.W., Suite 1100 
Washington, DC 20005 

Richard S. Shapiro, Senior Director 
Enron Capital & Trade Resources 
1400 Smith Street, Suite 1405 
Houston, Texas 77002 

Albert Sterman, Vice President 
Arizona Consumer Council 
2849 E. 8th Street 
Tucson, Arizona 85716 

Calpine Power Services Company 
50 West San Fernando 
San Jose, California 95 113 

Jack Haenichen 
Arizona Department of Commerce 
3800 North Central Avenue, Suite 1500 
Phoenix, Arizona 85012 

K. R. Saline & Associates 
P.O. Box 30279 
Mesa, Arizona 85275 
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Robert S. Lynch 
2001 North Third Street, Suite 204 
Phoenix, Arizona 85004-1472 

Dan Neidlinger 
Neidlinger & Associates, Ltd. 
3020 N. 17th Drive 
Phoenix, Arizona 85015 

Russell E. Jones 
O’Connor Cavanagh Molloy Jones 
One E. Camelback Road, Suite 1100 
Phoenix, Arizona 85012-1656 
Attorneys for Trico Electric Cooperative 

John Jay List, General Counsel 
National Rural Utilities Cooperative 

Finance Corporation 
2201 Cooperative Way 
Herndon, Virginia 21071 

Sue Arnold, Financial Analyst 
Program Support and Regulatory Analysis 
Utilities Service 
United States Department of Agriculture 
1400 Independence Avenue, S.W. 
Mail Stop 1522 
Washington, DC 20250-1522 

Wallace F. Tillman, Chief Counsel 
Susan N. Kelly, Regulatory Counsel 
National Rural Electric Cooperative Association 
4301 Wilson Boulevard 
Arlington, Virginia 22203-1860 
David X. Kolk, Ph.D. 
Power Resource Managers, L.L.C. 
2940 Inland Empire Boulevard, Suite 123 
Ontario, California 91764 

Debra S. Jacobson, Manager 
State Regulatory Affairs 
Southwest Gas Corporation 
P.O. Box 98510 
5241 Spring Mountain Road 
Las Vegas, Nevada 89193-8510 

Ellen Corkhill 
American Association of Retired Persons 
5606 N. 17th Street 
Phoenix, Arizona 85016 
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William D. Baker, Assistant Secretary 
Electric District No. 6 
Pinal County, Arizona 
P.O. Box 16450 
Phoenix, Arizona 85011 

Sheryl A. Taylor 
Ryley, Carlock & Applewhite 
101 North First Avenue, Suite 2700 
Phoenix, Arizona 85003-1973 

Douglas C. Nelson, P.C. 
7000 North 16th Street 

Phoenix, Arizona 85020 
# 120-307 

Nancy Russell 
Public Interest Coalition on Energy 
2025 North 3rd Street, Suite 175 
Phoenix, Arizona 85004 

Jessica Y oule 
Jana D. Alfano 
Salt River Project Agricultural 

P.O. Box 52025, PAB 300 
Phoenix, Arizona 85072-2025 

John Christian 
Glenn Carter 
Jennings, Strouss & Salmon 
One Renaissance Square 
Two North Central Avenue 
Phoenix, Arizona 85004-2393 

Improvement and Power District 

and 

Barry N. P. Huddleston 
Regional Manager, Regulatory Affairs 
Destec Energy, Inc. 
2500 City West Boulevard, Suite 150 
Houston, Texas 77042 

Karen Glennon 
19037 North 44th Avenue 
Glendale, Arizona 85308 

7 3 1 6  BY r/tw,JA9 
Cheryl mraulob 
Legai s2cretary 
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