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Docket Control FEDERAL EXPRESS
Arizona Corporation Commission Arizona Corporation Commission

1200 W. Washington St DOCKETE D

Phoenix, AZ 85007

Re:  Trico Electric Cooperative, Inc. TIAN 1 4 1997
Docket No. U-0000-94-165
DOCKETED BY
Ladies/Gentlemen: W

Enclosed please find original and ten copies the Application for Rehearing and
Request for Stay of Trico Electric Cooperative, Inc. which we are transmitting to you for
filing in the above docket.

Very truly yours,
O'CONNOR CAVANAGH MOLLOY JONES

REJ/cw
Enclosures

cc: Trico Electric Cooperative, Inc.

The Tucson Office of O’Connor, Cavanagh, Anderson, Killingsworth & Beshears, P.A.
33 North Stone, Suite 2100 P. O. Box 2268 Tucson, Arizona 85702 Telephone 520-622-3531 Fax 520-624-2816
Tucson Phoenix Sun City Nogales
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Arizona Corporation Commission

DOCKETED .
BEFORE THE ARIZONA CORPORATION COMMSHIONS 13 fil ']

CARL J. KUNASEK FIAN 14 1997

CHAIRMAN | L CUKENT CORTROL
RENZ D. JENNINGS DOGKETED By Gui

COMMISSIONER 7/
JIM IRVIN

COMMISSIONER

IN THE MATTER OF COMPETITION
IN THE PROVISION OF ELECTRIC

DOCKET NO. U-0000-94-165

)
)
SERVICES THROUGHOUT THE STATE ) APPLICATION FOR
OF ARIZONA )  REHEARING AND REQUEST
) FOR STAY OF TRICO
; ELECTRIC COOPERATIVE,
INC.

TRICO ELECTRIC COOPERATIVE, INC., an Arizona nonprofit corporation,
whose Post Office address is Post Office Box 35970, Tucson, Arizona 85740
(“Applicant”), a party in the above proceedings which has been issued certificates of
convenience and necessity as an electric public service corporation by the Arizona
Corporation Commission (“Commission”), which are in full force and effect,
pursuant to A.R.S. §40-253 submits to the Commission this Application For
Rehearing and Request for Stay of Decision No. 59943 entered and dated
December 26, 1996, including Appendices A (the adopted Rules A.A.C. R14-2-1601
through R14-2-1616, in A.A.C. Title 14, Chapter 2, Article 16), B and C (collectively,
“Decision”), and of the whole thereof, on the grounds that the Decision is unlawful,
unreasonable, unjust, unconstitutional, in excess of the Commission’s jurisdiction,
unwarranted, arbitrary, capricidus and an abuse of the Commission’s discretion:

A.  Upon the grounds and for the reasons set forth in the following
documents, each of which are incorporated herein by this reference as it fully set
forth herein, and each of which is on file in the above Docket:

1. The letter of Arizona Electric Power Cooperative, Inc. (“AEPCO”)

of April 18, 1995 to Commission Attorney Janice Alward.
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2 The Comments of AEPCO dated June 28, 1996.

3 The Comments of Applicant dated June 28, 199%6.

4. The Comments of Applicant dated September 11, 1996.

5 The Comments of AEPCO on the Draft Rules dated
September 12, 1996.

6. The Comments of the Rural Utilities Service, an agency of the
United States Department of Agriculture, dated September 12, 1996.

7. The Comments of the National Rural Electric Cooperative
Association dated September 11, 1996.

8. The Comments of the National Rural Utilities Cooperative
Finance Corporation filed September 11, 1996.

9. Exceptions to Proposed Staff Order of AEPCO, Duncan Valley
Electric Cooperative (“Duncan”), Graham County Electric Cooperative
(“Graham”), Sulphur Springs Electric Cooperative (“Sulphur Springs”) and
Trico Electric Cooperative dated October 7, 1996.

10.  The AEPCO, Duncan, Graham and Sulphur Springs Comments
on Proposed Rules dated November 8, 1996.

11.  The Comments of Applicant dated November 8, 1996.

12. The Comments of Arizona Public Service Company (“APS”) on
Proposed Retail Electric Access Rules dated November 8, 1996.

13. The testimony of Messrs. Pollack, Barker, Landon and
Hieronymus which were attached to the APS’ Supplemental and Reply
Comments dated November 27, 1996.

14.  Section IV concerning legal issues, pages 22 and 34, of the First
Set of Comments on Proposed Rule Regarding Retail Electric Competition on
behalf of Tucson Electric Power Company dated November 8, 1996.

—_2
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15. Comments of the National Rural Electric Cooperative
Association dated December 3, 1996.
16. The Exceptions of APS to Staff’s Proposed Order dated
December 20, 1996.
B. Not in limitation of the foregoing, for the following reasons and upon
the following grounds:

1. The Decision is unconstitutional in violation of Article XV,
Sections 2, 3 and 14 of the Arizona Constitution which Sections do not permit rates
of electric public service corporations (“such corporations”) to be set at market
determined rates for competitivély provided electric services as provided in the
Decision in A.A.C. R14-2-1612A and which Sections require that the Commission
prescribe just and reasonable rates of electric public service corporations after first
determining the fair value of such corporations’ property devoted to the public use,
then determining what is a just and reasonable rate of return on such fair value.

2. The Decision is unconstitutional and in excess of the
Commission’s jurisdiction in violation of Article XV of the Arizona Constitution
which does not permit electric public service corporations to prescribe, fix or set
their own rates, whether market determined rates for competitively provided
electric service or otherwise, and which does require that the Commission prescribe
just and reasonable rates for electric public service corporations.

3. The Decision is unconstitutional, in excess of the jurisdiction of
the Commission and in violation of Article XV, Section2 of the Arizona
Constitution which requires that all corporations other than municipal furnishing
electricity for light, fuel or power shall be deemed public service corporations:

A. By attempting to give electric service suppliers who have not

been issued certificates of convenience and necessity by the Commission

—3—
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pursuant to A.R.S. §§40-281, et seq. as electric public service corporations the
same rights and powers to sell electricity as electric public service corporations
issued certificates of convenience and necessity pursuant to such Sections.

B. By creating a new type of certificate of convenience and necessity
not authorized by the Legislature pursuant to Article XV, Section 6 of the
Arizona Constitution for electric service suppliers who have not been issued
certificates of convenience and necessity by this Commission pursuant to
AR.S. §§40-281, et seq.

C. By not requiring all suppliers of electricity to charge rates and
charges by the constitutionally mandated system based on a just and
reasonable rate of return on the fair value of the property of such suppliers of
electricity devoted to the public use.

4. The Decision is unconstitutional, in excess of the jurisdiction of
the Commission and is in violation of Article IV and Article XV, Section 6 of the
Arizona Constitution and the legislative powers expressly or impliedly reserved to
the Legislature by the Arizona Constitution.

5. The Decision is unconstitutional in violation of the just
compensation provisions of the Fifth Amendment of the United States
Constitution and Article II, Section 17 of the Arizona Constitution and as
incorporated into the Due Process Clauses of the Fourteenth Amendment of the
United States Constitution and Article II, Section 4 of the Arizona Constitution by
breaching the contract and the regulatory compact between the State of Arizona and
its electric public service corporations including Applicant to whom the
Commission has issued certificates of convenience and necessity.

6. The Decision breaches the contract and regulatory compact
between the State of Arizona and each of its electric public service corporations

— 4
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. which have been issued certificates of convenience and necessity by the
) Commission, including Applicant, by denying such corporations the exclusive right
3 to sell electricity in their respective certificated areas and is unconstitutional in
4 violation of Article II, Section 17, Article III and Article VI, Section 1 of the Arizona
Constitution which require that when the vested property rights of such
Z corporations have been taken or damaged for public or private use, the State must,
before such taking or damaging, pay just compensation (i) into court for such
; corporations, secured by a bond as may be fixed by the court or (ii) into the State
9 treasury for such corporations on such terms and conditions as are provided by
statute.
10
1 7. The Decision is unconstitutional, in excess of the jurisdiction of
. the Commission and in violation of Article II, Section 17, Article III and Article VI,
3 Section 1 of the Arizona Constitution in that:
1 A. The issue of just compensation to be paid electric public service
s corporations for the breach of the contract and the regulatory compact
6 between the State of Arizona and such corporations by denying such
. corporations their exclusive rights to serve electricity to consumers in their
8 respective certificated areas is an issue to be determined by the courts, not the
Commission.
19
20 B. The Decision places unconstitutional restrictions, burdens and
. limitations on the right of electric public service corporations to obtain just
” compensation for the breach of the contract and the regulatory compact
” between the State of Arizona and such corporations.
” 8. The Decision is unconstitutional and in violation of Article I,
’s Section 10, Clause 1 of the United States Constitution and Article II, Section 25 of the
ot Arizona Constitution in that it impéirs the obligations of contracts:
—5—
©O'Connor Cavanagh Molloy Jones




O o0 ~N O »n b~ W N =

[\ [ I T i o e o o =

A. Between the State of Arizona and its electric public service
corporations, including Applicant, who have been issued certificates of
convenience and necessity by the Commission pursuant to A.R.S. §§40-281, et
seq., and are denied their exclusive right to sell electricity in their respective
certificated areas, and

B. Between AEPCO and its Class A Members, including Applicant,
which contracts are all requirements wholesale power contracts requiring
such Class A Members to purchase all of their wholesale electricity from
AEPCO.

9. The Decision is unconstitutional, in excess of the jurisdiction of
the Commission and in violation of the just compensation provisions of the United
States and Arizona Constitutions by confiscating the property of electric public
service corporations, including Applicant.

10. The Decision is unconstitutional as an attempt by the
Commission to establish as a public policy of the State of Arizona retail competition
in the electric utility industry rather than regulated monopoly for such industry as
has been the public policy of the State of Arizona since statehood, and the
Commission is without jurisdiction, power or authority granted by the Constitution
or the statutes of the State of Arizona or otherwise to change the public policy of the
State of Arizona to permit retail competition in the electric industry.

11.  The Decision is unconstitutional in violation of the Supremacy
Clause of Article VI of the United States Constitution, Article 11, Section 3 of the
Arizona Constitution, and the Rural Electrification Act of 1936, as amended, United
States Code Annotated, Title 7, Chapter 31, Subchapters I and III (“RE Act”) by reason

of:

O'Connor Cavanagh Molloy Jones
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A. Loans made by the United States pursuant to the RE Act to
AEPCO and to Applicant which are secured by utility realty mortgage and
security agreements based upon the all requirements wholesale power
contract between AEPCO and the Applicant, which loans are placed in
jeopardy by the Decision by subjecting AEPCO and Applicant to defaulting on
their respective loans to them made by the United States as secured by such
utility realty mortgages and security agreements.

B.  The frustration of the RE Act by diverting the benefits of the RE
Act from those intended by the RE Act to be beneficiaries to others such as
electric service providers who are not intended to be beneficiaries of the RE
Act and who are permitted to use the distribution facilities of the Applicant
without its consent by the Decision.

C. By subjecting Applicant to the loss of its income tax exemptions
from the United States and Arizona, which tax exemptions are based upon
the public policy of such governments for nonprofit corporations of the
nature of Applicant.

By reason of the foregoing, the RE Act preempts the Commission pursuant to the
Decision from requiring Applicant to make its distribution facilities available to
electric service providers or others as set forth in the Decision, from requiring
Applicant to breach its all requirements wholesale power contract with AEPCO and
denying Applicant the exclusive right to sell electricity in its certificated areas.

12. The Decision is unconstitutional in that there is no jurisdiction,
power or authority granted to the Commission in either the Arizona Constitution
or the statutes of Arizona or otherwise to adopt the Rules set forth in the Decision
which purport to grant the Commission unconstitutional ratemaking authority and

non-ratemaking authority.

O'Connoer Cavanagh Molloy Jones
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13.  The Decision is unconstitutional, exceeds the jurisdiction of the
Commission and violates the Due Process Clauses of each of the Fourteenth
Amendment of the United States Constitution and Article II, Section 4 of the
Arizona Constitution for each of the following reasons:

A. The Decision is impermissibly vague, postponing for the future
the determination of substantial rights of electric public service corporations,
including Applicant.

B. The Decision fails to give fair warning to electric public service
corporations, including Applicant, of future determinations to be made by the
Commission which substantially affect the rights of such corporations and
lacks standards to restrict the discretion of the Commission in making such
determinations and otherwise.

C.  The Decision provides for uncertainty with respect to certificates
of convenience and necessity issued to electric public service corporations
pursuant to A.R.S. §40-281 and those proposed to be issued to electric service
providers pursuant to A.A.C. R14-2-1603.

D. The Decision permits the confiscation of the property and vested
property rights of electric public service corporations, including Applicant
without providing just compensation as contemplated by the United States
and Arizona Constitutions.

E. The Decision deprives the electric public service corporations
including Applicant of the benefits of the finality of prior decisions of the
Commission in their respective ratemaking cases.

F. The Decision deprives electric public service corporations

including Applicant of the value of their respective certificates of

O’Connor Cavanagh Molloy Jones
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. convenience and necessity which are severely damaged or taken by the
) Decision.

3 G. The Decision requires each electric public service corporation
4 owning a distribution system including Applicant to grant suppliers of
electricity the right to use such system without the consent of such
Z corporations thus constituting a taking or damaging of the property of such
corporation without just compensation.
; H. The Decision violates A.R.S. §40-252 by failing to provide
9 Applicant with notice and an opportunity to be heard prior to the
0 amendment of its certificates of convenience and necessity which grant
1 Applicant the exclusive right to serve customers in its certificated areas when
. Applicant is ready, willing and able to furnish such customers satisfactory
3 electric services at rates approved by the Commission that are just and
reasonable.
14
5 14.  The Decision violates the equal protection provisions of the 14th
6 Amendment of the United States Constitution and Article II, Section 13 of the
7 Arizona Constitution in that it does not provide equal treatment of all electric
8 public service corporations and electric service providers in the State of Arizona and
10 it is unconstitutionally impermissible pursuant to Article XV, Section 2 of the
20 Arizona Constitution and otherwise to provide a different classification of such
’1 corporations and providers insofar as the Rules adopted by the Decision are
concerned.
22
- 15.  The Decision is unconstitutional and exceeds the jurisdiction of
” the Commission in ordering joint use of facilities of electric pubic service
’s corporations including Applicant by other providers of electricity without the
26 consent of such corporations when such joint use can only be mandated by the
—9
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Legislature, either directly by statute or indirectly by delegating its authority to the
Commission to order such joint use pursuant to Article XV, Section 6 of the
Arizona Constitution.

16.  The Decision is in excess of the jurisdiction of the Commission
by impermissibly interfering with the internal management and operations of
Applicant.

17.  The Decision violates the requirements of the Administrative
Procedure Act, A.R.S., Title41, Chapter 6, including but not limited to the
provisions of A.R.S. §§41-1025, 41-1044 and 41-1057.

18.  The manner in which the Rules were adopted in the Decision
violates the requirements of the Administrative Procedure Act including but not
limited to A.R.S. §§41-1022, 41-1025, 41-1044 and 441-1057.

19. The Decision and in particular A.A.C. R14-2-1612 violates the
provisions of A.R.S. §§40-203, 40-250, 40-251, 40-252, 40-334, 40-361, 40-365 and 40-367,
each of which was duly enacted by the Arizona Legislature pursuant to Article XV,
Section 6 of the Arizona Constitution and constitutes a valid delegation of power
and authority to the Commission in that the Decision permits the sale of electricity
by others than Applicant, in its certificated areas and permits the sale of electricity by
rates fixed by such others or by market determined rates rather than rates prescribed
by the Commission which are contrary to such statutes.

20. The entire Decision, which is based entirely upon the validity of
A.A.C. R14-2-1612 is unconstitutional, in excess of the Commission’s jurisdiction
and otherwise invalid inasmuch as A.A.C. R14-2-1612 is unconstitutional, in excess
of the Commission’s jurisdiction and otherwise invalid.

WHEREFORE, having fully stated its Application for Rehearing and Request
for Stay, Applicant respectfully requests that the Commission enter its Order

— 10 —

O’Connor Cavanagh Molloy Jones




O o0 N O O b Wy

[ S T T R
B BRI RN ELE 5309 3 & 52 & b0 =~ o

granting the Application for Rehearing and staying the Decision, and the whole
thereof, including but not limited to the Rules therein adopted pending resolution
of the issues set forth herein.

DATED this 13th day of January, 1997.

O’CONNOR CAVANAGH MOLLOY JONES
33 N. Stone Ave., Suite 2100

P.O. Box 2268

Tucson, Arizona 85702

Attofneys for Applicant TKICO ELECTRIC
COOPERATIVE, INC.

— 11 —
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PROOF OF SERVICE

I hereby certify that I have delivered by Federal Express on January 14, 1997,

the original and ten (10) copies of the foregoing document for filing to:

Docket Control

Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007

Further, I have this day served the foregoing document on all parties of

record in this proceeding by mailing a copy thereof, properly addressed with first

class postage prepaid.

DATED at Tucson, Arizona this

Service list:

Stephen Ahearn

Arizona Dept. of Commerce
Energy Office

3800 North Central, 12th Floor
Phoenix, AZ 85012

Betty Pruitt

Arizona Community Action
Association

67 E. Weldon, Suite 310

Phoenix, AZ 85012

Bill Meek ,
Arizona Utility Investors Association
3030 N. Central, Suite 506

P.O. Box 34805

Phoenix, AZ 85067
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= day of January, 1997.
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Secretary to Russell E. Jones

Rick Gilliam

Land & Water Fund

2260 Baseline Road, Suite 200
Boulder, CO 80302

Michael Curtis

Arizona Municipal Power Users
Association

2712 North Seventh 5t.

Phoenix, AZ 85006-1003

Choi Lee

Phelps Dodge Corp.
2600 N. Central Avenue
Phoenix, AZ 85004-3014
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Bradley Carroll

Tucson Electric Power Co.
P.O. Box 711

Tucson, AZ 85702

Creden Huber

Sulphur Springs Valley Electric
Cooperative

P.O. Box 820

Willcox, AZ 85644

Wallace Kolberg
Southwest Gas Corp.

P.O. Box 98510

Las Vegas, NV 89193-8510

Michael Rowley

c/o Calpine Power Services

50 West San Fernando, Suite 550
San Jose, CA 95113

Jessica Youle

PAB300

Salt River Project

P.O. Box 52025

Phoenix, AZ 85072-2025

Clifford Cauthen

General Manager

Graham County Electric Cooperative
P.O. Drawer B

Pima, AZ 85543

Mr. Marv Athey

Trico Electric Cooperative, Inc.
P.O. Box 35970

Tucson, AZ 85740

Wayne Retzlaff

Navopache Electric Cooperative, Inc.
P.O. Box 308

Lakeside, AZ 85929

O'Connor Cavanagh Molloy Jones

Barbara Klemstine
Arizona Public Service Co.
P.O. Box 53999

Phoenix, AZ 85072-3999

Mike McElrath

Manager, Power

Cyprus Climax Metals Co.
P.O. Box 22015

Tempe, AZ 85285-2015

A. B. Baardson
Nordic Power

4281 N. Summerset
Tucson, AZ 85715

Dan Neidlinger
3020 N. 17th Drive
Phoenix, AZ 85015

Patricia Cooper

Arizona Electric Power
Cooperative, Inc.

P.O. Box 670

Benson, AZ 85602-0670

Greg Patterson

Residential Utility Consumer Office
2828 North Central Ave., Suite 1200
Phoenix, AZ 85004

Joe Eichelberger
Magma Copper Co.
P.O. Box 37
Superior, AZ 85273

Beth Ann Burns

Citizens Utilities Company
2901 N. Central Ave., Suite 1660
Phoenix, AZ 85012
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Steve Kean

ENRON

P.O. Box 1188

Houston, TX 77251-1188

Nancy Russell

Arizona Association of Industries
2025 N. 3rd St., Suite 175

Phoenix, AZ 85004

Steve Montgomery
Johnson Controls
2032 West 4th Street
Tempe, AZ 85281

George Allen

Arizona Retailers Association
137 University

Mesa, AZ 85201

Louis A. Stahl
Streich Lang

2 North Central
Phoenix, AZ 85004

Sheryl Johnson

Texas-New Mexico Power Company
4100 International Plaza

Fort Worth, TX 76109

Carl Albrecht

General Manager

Garkane Power Association, Inc.
P.O. Box 790

Richfield, UT 84701

Ajo Improvement Company

P.O. Drawer 9
Ajo, AZ 85321

O'Connor Cavanagh Molloy Jones

Jack Schilling

Duncan Valley Electric Cooperative
P.O. Box 440

Duncan, AZ 85534

Barry Huddleston
Destec Energy

P.O. Box 4411

Houston, TX 77210-4411

Terry Ross

Center for Energy and Economic
Development

7853 E. Arapahoe Court, Suite 2600

Englewood, CO 80112

Ken Saline

K.R. Saline & Associates
P.O. Box 30279

Mesa, AZ 85275

Douglas Mitchell

San Diego Gas and Electric Company
P.O. Box 1831

San Diego, CA 92112

Stephen McArthur

Mohave Electric Cooperative
P.O. Box 1045

Bullhead City, AZ 86430

Karen Glennon
19037 North 44th Avenue
Glendale, AZ 85308

General Manager

Columbus Electric Cooperative
P.O. Box 631

Deming, NM 88031
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Dick Shipley

Continental Divide Electric
Cooperative

P.O. Box 1087

Grants, NM 87020

General Manager

Morenci Water and Electric Company
P.O. Box 68

Morenci, AZ 85540

Ellen Corkhill
AARP

5606 N. 17th Street
Phoenix, AZ 85016

Andrew Gregorich
BHP Copper

P.O. Box M

San Manuel, AZ 85631

Jim Driscoll

Arizona Citizen Action
2430 S. Mill, Suite 237
Tempe, AZ 85282

John Jay List

General Counsel

National Rural Utilities Cooperative
Finance Corporation

2201 Cooperative Way

Herndon, VA 21071

David C. Kennedy

Law Offices of David C. Kennedy
100 W. Clarendon Ave., Suite 200
Phoenix, AZ 85012

Thomas C. Horne

Michael S. Dulberg

Horne, Kaplan & Bistrow

40 N. Central Ave., Suite 2800
Phoenix, AZ 85004

O’'Connor Cavanagh Molloy Jones

General Manager

Dixie Escalante Electric Cooperative
CR Box 95

Beryl, UT 84714

Charles Huggins
Arizona State AFL-CIO
110 North 5th Avenue
P.O. Box 13488
Phoenix, AZ 85002

Phyllis Rowe

Arizona Consumers Council
6841 N. 15th Place

Phoenix, AZ 85014

Larry McGraw
USDA-RUS

6266 Weeping Willow
Rio Rancho, NM 87124

William Baker
Electric District No. 6
P.O. Box 16450
Phoenix, AZ 85011

Wallace Tillman

Chief Counsel

National Rural Electric Cooperative
Association

4301 Wilson Blvd.

Arlington, VA 22203-1860

Norman J. Furuta

Department of the Navy

900 Commodore Dr., Building 107
P.O. Box 272 (Attn Code 90C)

San Bruno, CA 94066

Barbara S. Bush

Coalition for Responsible Energy
Education

315 West Riviera Drive

Tempe, AZ 85282
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San Defrawi

Dept. of Navy

Naval Facilities Engineering
Command

Navy Rate Intervention

901 M. Street SE, Bldg. 212

Washington, D.C. 20374

Steve Brittle

Don’t Waste Arizona, Inc.
6205 South 12th Street
Phoenix, AZ 85040

James Tarpey

Enron Capital & Trade Resources
One Tabor Center

1200 17th Street, Suite 2750
Denver, CO 80202

Renz D. Jennings, Commissioner
Arizona Corporation Commission
1200 W. Washington St.

Phoenix, AZ 85007

O’Connor Cavanagh Molloy Jones

Rick Lavis

Arizona Cotton Growers Association
4139 East Broadway Road

Phoenix, AZ 85040

Robert Julian

PPG

1500 Merrell Lane
Belgrade, MT 59714

Carl J. Kunasek, Chairman
Arizona Corporation Commission
1200 W. Washington St.

Phoenix, AZ 85007

Jim Irvin, Commissioner

Arizona Corporation Commission
1200 W. Washington St.

Phoenix, AZ 85007




