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Arizona Public Service Company

~ Request for Proposals

Notice of Intent to Respond

Power Supply Resource Procurement Proposal

This form should be recetved no later than 5:00 P.M. (MST), December 1 0 2003 via
Jacsimile (602) 250-3393, or e-mail to patrick.dinkel@aps.com

The undersigned respondent acknowledges that (he/she) has read this Request for Proposal and interids to

submit a propbsal in response thereto.

Proposal by

Company Name
Street Address

City State Zip Code
Mailing Address

City State Zip Code
Contact Numbers ( ) /! ( )

Phone Number Fax Number

Individual(s) who plan to attend Bidders Conference

E-mail Address @

Signature ' /

Date
Signed by

(Please Print) Name Title
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Arizona Public Service Company

Request for Proposals

Proposal Information

POWER SUPPLY RESOURCE PROCUREMENT

Scope and Purpose.

Arizona Public Service Company (“APS”) is a public service corporation with retail load in eleven
(11) counties in Arizona, with approximately 70-80%. of its. load located in .the Phoenix
metropolitan area. During the normal course of its business operations, APS continuously
evaluates alternatives to fulfill its need for generating resources to maintain reliable-and cost-
efficient resources for its customers. As detailed in the APS Summer Supply and Demand
Balance Assessment calculations (see Attachment 1), APS is currently short of the necessary
Summer peaking capacity to. meet its anticipated customer needs for the years 2004 and beyond.

At this time, APS contemplates meeting the peak shortfalls through a variety of means, including,

- but not limited to, this Request for Proposals (“RFP” or “RFP Process”) and purchases under the

Secondary Procurement Protocol that was created during the Track B Competitive Procurement
Process developed by and through the Arizona Corporation Commission (the “ACC”) and filed on
April 4, 2003. In this RFP, APS requests competitive proposals (“Proposals”) for at least 500 MW

of power supply resources to be used for APS’ anticipated retail load.

For purposes of this RFP, APS will only consider and review Proposals for power supplied from

_ . existing generating units and/or, units whici1 are currently permitted. As described in more detail

in Section IV below, APS strongly prefers Proposals in which APS would purchase and operate

- the generating unit, but APS will consider and review proposals for long-term unit-specific

purchase power agreements. Proposals for new generating units which are not yet permitted but

. which would be expressly built to meet APS generating needs will not be considered in this RFP.
. However, APS expressly reserves the right, outside of this, RFP Process, to acquire, build and/or

develop resources, including through a *self build” option,.as it deems appropriate and necessary

to.secure reliable and cost-efficient service for its.customers... . .+ .. .

This RFP is presented in two parts: an outline of the Proposal process, and a Respondent Response

.. Package.



APS invites Proposals from all potential suppliers who are capable of meeting the conditions of
the RFP, and APS will evaluate all responsive bids. Bids from APS affiliates, however, will not
be accepted.

Objectives

The purpose of the RFP is to solicit and screen competitive Proposals for supply-side alternatives
for APS customers. If APS determines that one or more of the Proposals may help provide
reliable, cost-efficient resources for APS customers, APS may at its discretion place such
Proposals on the RFP short list for subsequent negotiations. APS’ objective is to review and
consider resources that offer the maximum value to APS and its customers based on Teliability,
cost and other non-cost attributes. This RFP shall not be construed as preventing APS from
' entering into any resouice or other agreement that it deems appropriate at any time before, during

or after this RFP Process is complete.
Changes to RFP, Schedules and Addenda °

APS reserves the right to unilaterally revise, suspend, or terminate this RFP Process and any
schedule related thereto at its sole discretion without liability to persons or entities responding fo
" this RFP (“Respondents™).” APS will in its discretion communicate in writing (via hard copy,
" facsimile, or e-mail) to prospective Respondents information regarding the status ‘of this RFP

Process, including any and all changes and addenda to this RFP or attendzint'échedhlé_s: "
" Product Description

APS secks to solicit Proposals through this RFP Process involving the purchase of generation
”"asséts, although APS will accept and consider proposals for a long-term (twenty (20) years or
*longer) purchase power agreement (“PPA”) sourced from a defined generating unit. No shorter
term PPAs will be considered in this RFP. The generation assets which are solicited in the
"Proposal, whether ‘thr:ough an asset purchase agreement or a PPA, must (a) already be built and
operating or currently be pemmitted, and (b) be capable of being used to serve APS retail load.
Unless the Proposal involves an additional interest in a‘generating unit in which APS already has
"an interest, the Proposal must involve a full unit at a single site for which APS will have full
* scheduling and dispatch authority (i.e., APS will not accept Proposals which involve the “sharing”
of a single unit except for units in which APS already owns an interest). The minimum size of any

single generating unit bid is 35 MW and the maximum size is approximately 550 MW.

If the Proposal involves the sale to APS of a generating unit which is currently operating or which
will be operating prior to June 1, 2007, APS anticipates entering into a Sale Back Agreement with
the Respondent for the output of that generating unit prior to June 1, 2007. Through the Sale Back




Agreement, APS will take full ownership and operational authority of the applicable generating

unit at the ‘closing of the asset purchase transaction (or at the Commercial Operation Date
(“COD”) for the applicable generating unit if that unit is not operational at the closing) and then
sell to Respondent the entire output from the applicable generating unit for the period up to and
“including May 31, 2007." The closing will occur after -all necessary regulatory epprovals,-as
“deseribed il Section V, have been met. The Respondent "'wi_ll have ‘full and exclusive
“ résponsibility under the Sale Back Agreement for the acquisition and transportation of all fuel
(whether natural gas, coal or otherwise) necessary for the operation of the ‘applicable generating
unit during the entire period of the Sale Back Agreement. The Sale Back Agreement will be
structured to allow APS full recovery of its cost of owning and operatmg the apphcable generatmg
unit from the time APS takes ownership and operational authonty of the apphcable generatmg unit
unt11 June 1, 2007. In addltron APS w111 require full and complete fmancral protectron relating to
‘any Sale Back Agreement to prevent any adverse financial unpact to APS or 1ts customers prior to
APS assunnng responsrbxhty for the output of the apphcable generatmg urut mcludmg credit
consxderatrons sufficient in APS’ sole dlSCI‘Cthn to rmtlgate any cred1t I‘lSk for APS and its
customers. A proposed Term Sheet for the Sale Back Agreement is mcluded n thlS RFP as
‘Attachment 2

kIf the Proposal mvolves the sale to APS through a umt-spec1ﬁc PPA m addmon to the
requirements established above, APS will require full drspatch authonty and automatic generatlon
control (‘“AGC”) as to the applicable generating unit. In APS’ view, credit and risk concerns with
respect to-long-term PPA's currently make a generation acquisition the preferable. alternative for
_.APS. Although APS will evaluate long-term PPA's in the RFP, efforts will be made in the
evaluation process to adjust for and take into account credit and risk concerns in any comparison

of Proposals.

Regulatory Approval Process

Any agreement between APS and the Respondent will be conditioned upon approval by any and
all regulatory authorities that have, or claim to have, jurisdiction over any or all of the subject
matter of this RFP, including, without limitation, the ACC and the Federal Energy Regulatory
. Commission (the “FERC”).

Any final negotiated contract will be further specifically conditioned upon favorable regulatory
action without substantial condition or qualification (including but not limited to temporal or other
conditions .or limitations on cost recovery). by any. and all regulatory authorities from which
regulatory .approval may be required for the final contract. ~All consents and approvals of
gow)ermnental authorities required for the consummation of the contemplated transactions shall

have become “Final Orders” (as defined in the Asset Purchase Agreement) with such terms and



conditions acceptable in all respects to APS. In this regard, before any agreement becomes
binding, the ACC shall have issued a Final Order, which order shall be acceptable in all respects to
APS in its sole discretion, approving the transaction and the releted documentation and the
regulatory treatment of the purchased assets, including (a) to the extent APS, in its sole discretion
determines such approval is necessary, for financing of the purchase price, and (b) the inclusion,
on or before June 1, 2007, in APS’ rate base of the purchased assersAwithoutA any disallowance, as
well as (i) the recovery in APS’ retail rates of all reasonable costs associated with the acquisition,
_ownership and operation of the purchased assets and (ii) the deferral and ‘reg:okvery»r of any adverse

earnings impact on APS attributable to the purchase during the sale back period.
W Re'spond'eylit’jsy Qualifications

APS will consrder Proposals from electnc utilities (e g mvestor—owned mun1c1pa1 co- operatlve

or tnbal) mdependent power producers quahfymg facﬂmes and/or exempt wholesale generators

Each Responderrt should include with its Proposél the most current Securities and Exchange
Commission (“SEC”) Form 10-K and “lO-Q ‘reports of any Respondent or its guarantor subjeet to
SEC filing requirements, including a list, with names, addresses and other electric gerreration and
transmlssmn activities of all equity parncrpants havmg 10% or greater ownershlp interest in the

fac111t1es from whach power is to be supphed to APS.

Any Respondent, or guarantor for a Respondent, not subject to SEC filing requirements should
"provide with“its Proposal, its most recently issued statement of financial condition, including
balance sheet, income statement, cash flow stetement‘ and complete footnotes, with (if available)
an unqlialiﬁed‘ statement certified by a nationally recognized certified public ‘accounting firm for

the three (3) most recent fiscal years, and its most recent unaudited interim statement.

General Instructions/Bidders Conference

Respondents are required to meet all the terms and conditions of the RFP to be eligible to compete
in the RFP Process. Respondents are required to follow all instructions contained in the RFP.
Respondents must respond to all questions contained in the Response Package to APS’ Generating
‘Capacity RFP (the “Response Package”), use the provided schedules, organize their Proposals
according to the structure speciﬁed in the Response Package, and provide supporting
documentation in the format requested. If a question is not applicable to the type of Proposal
submitted, Respondents should so indicate and specify why the required information is not
applicable. It is the Respondent’s responsibility to advise APS’ Official Contact (identified below
in Section X (c)) of any conflicting requirements, omissions of information, or the need for
clarification before Proposals are due. Respondents should clearly organize and identify all
‘information submitted in their Proposals to facilitate review and evaluation. - Failure to provide

all the information requested in this solicitation process or failure to demonstrate that the




Proposal satisfies all of the APS requirements will be grounds for disqualification. Prior to
the short-listing of Respondents, all correspondence and communications between the Respondent

and APS must be made in writing through the Official Contact.

APS currently plans on conducting a bidders conference for interested Respondents on Monday,
December 15, 2003 at 9:30 a.m. in Phoenix. Only Respondents who have submitted a Notice of
" Intent to Respond will be invited to attend, and those Respondents will be notified of the location
of the bidders conference. ‘The purpose of the bidders conference is to allow potential interested
" Respondents the opportunity to ask questions and seek additional information or clarification about
the RFP Process. In order to assist Respondents in reviewiné transmission issues for preparation of
Proposals, APS will provide potential Respondents at the bidders conference with APS’ current
deliverability analysis showing available transmission’ for designation ‘of network resources. To
make the meeting as productive and informative as possible, Respondents are encouraged to
submit any questions in writing to the Official Contact prior to the conference. Each Respondent
should state on the Notice of Intent to Bid Form if one or more representatives of its company plan to

attend the bidders conference.

Proposal Submittal Fee

A non-refundable bid Proposal Submittal Fee of $5,000 per Respondent will be required with the
Proposal in order to quahfy the Proposal for con51derat10n The fee should be payable in a check

” _ made out to Anzona Pubhc Serv1ce Company

. """ Notification of Intent to Respond

In order to identify persons or entities interested in submitting a Proposal, and to assure that all

those having such an interest receive any Sub'sequent information distributed in the RFP Process,
interested parties are requested to submit via e-mail or FAX a non-binding Notice of Intent to
Respond (“Notification”) on or before 5:00 P.M. MST on Wednesday, December 10, 2003. The
form for the Notification is part of this RFP Package. A Respondent may submit a Notiﬁcatibn of
Intent to Respond at any time prior to the final Proposal submission dated January 14, 2004.

Proposal Content and Submission Instructions

A. In addition to the information described elsewhere in this RFP, all Respondents must

“include as part of their Proposal all information described in the Response Package.

B. " Proposals that do not contain all required information or do not fully reflect the bid
require}nents may not be considered at APS’ sole discretion. In addition to the required
" information, Respbndéxits should include with their Proposals any other information that

may be needed for a thorough understanding or evaluation of their Proposals.



Complete Proposals, including all exhibits, must be received on or before 5:00 p.m.
(MST) on Wednesday, January 14, 2004, by APS’ Official Contact (identified below) at
the address below. Respondents shall submit three (3) hard copies of the original
proposal and one (1) “wet” original signature demonstrating that the signatory has full
authority to bind the Respondent to all of the terms and conditionS contained in the
Proposal. . All Proposals must expressly confirm that the pricing and terms and
- conditions of the Proposal will be binding and held open in the mannér described in
Paragraph D below. APS will not accept late Proposals or Proposals delivered by e-
mail, facsimile, or other electronic means. Only sealed Proposals will be accepted.
On _the. envelope, Responden‘t‘ shall indicate “Response to APS RFP re. Power Supply
Resources.” - Any Proposals received after the scheduled -date and time will be returned

unopened.

APS Official Confact:

Patrick Dinkel
Arizona Public Service Company
400 N. 5% Street- MS 9909
Phoenix, AZ 85004
602/250-3399 FAX
e-mail: Patrick.dinkel@aps.com

B Except as speclﬁed in this Paragraph all Proposals, lncludmg terms, condltlons, and
pricing, are binding through the close of business (5 00 p m. MST) on Tuesday,
March 30, 2004. Any accepted Proposal will be binding in. accordance with the
executed definitive agreement, including throﬁgh the Regulatory Approval Process
. described in Section VI.. The Proposals may only be conditioned upon. the subsequent
. receipt of the approval of the board of directors or similar governing body of the
. Respondent. . Respondents will be notified by January 28, 2004 if their bid has been
selected for the short list and further negotiation. At that time, any Respondent who
wishes to continue in the negotiation process will be required to submit to APS within
five (5) business days a written and executed assurance of the approval of its board of
‘directors or similar governing body as to the binding nature of the Proposal. Réspondents’
with Proposals not selected for the short list will be notified and such Proposals will no

longer be considered firm or binding by APS.

Although APS anﬁcipates January 28, 2004 as the date on or before which it shall notify
Respondents of the short-listed Proposals, this date may be advanced or delayed at APS’
sole discretion. kRkespondents will be notified if the date is changed. Beginning at the
~ time the short-list is selected, and through the end of the RFP Process, which APS
currently contemplates completing by March 30, 2004 (although this date may change),




APS may contact Respondents to negotlate if approprlate any Proposals on the short-

hst

’F. Prices and dollar figures mustbe clearly stated in $US -

G None of the material received by APS from Respondents inresponse to this RFP will be
returned. All Proposals and exhibits will become the property of APS, subject to the
conﬁdentrahty prov151ons of Section XI.

Confidentiality

APS will require all parties to execute the Conﬁdentlallty Agreement, which is found at .
Attachment 3, and APS will also execute the Conﬁdentlahty Agreernent upon receipt of a signed

Conﬁdentlahty Agreement from each Respondent APS w1ll use co b er01ally reasonable efforts
to. protect any. clalmed proprietary and conﬁdentlal mformatron contamed n a Proposal provided
that such mformatron is clearly identified by the Respondent as “PROPRIETARY AND
CONFIDENTIAL on the page on which propnetary and conﬁdentral matenal appears APS will
be entitled to release such information,: (a) to-its external ‘contractors, mcludmg lawyers and
“ consultants for the purpose of evaluatmg Proposals but such contractors w111 be required to
observe the same care with respect to disclosure as' APS, and to others who have a need for such

information for purposes of evaluating any transactlon, mcludmg but not 11m1ted to the ACC, 1ts

employees; - staff, ‘consultants - and/or. agents,: or- (b) if “APS:is. compelled to drsclose such
“ mformatmn (or portlons thereot) (1) pursuant to subpoena or. other court or admmlstra’uve process,
ir,‘(n) at the express dlrectlon of any agency. w1th _]unsdlctron over APS or, (111) as. otherw1se required
' \\k’by law. If APS becomes legally compelled to drsclose any of the conﬁdentral mformatton APS
rwrll prov1de Respondent with wntten notice. APS holds no, duty or requlrement to Respondent to
withhold such information if it is so requested as described 1n clause (b) above Under no
circumstances will APS, or its directors, management, employees agents or contractors be liable
for any damages resultlng from the dlsclosure of Respondent ] clalmed conﬁdentral information

dunng or after the RFP Process.
No Affiliate Proposals
Proposals from APS afﬁliateswill not be accepted_»inre_sponsetothis RFP -

Proposal Threshold Requirements

APS will use several steps in the evaluation process to review Proposals and to determine the best
alternatives. The initial stages of the evaluation process employed by APS will inchide a review of

the “Threshold Requirements” described below.



Subseqoent to the receipt of the bids, APS will thoroughly review and assess each . Proposal to

ensure that it meets the Threshold Requirements. The Threshold Requirements will represent the
minimum requirements that all Proposals are required to meet and with which a Respondent’s
~compliance can be easily assessed APS: may, at its d1scret10n seek clarification and/or remedy of

a Respondent’s Proposal at this stage of the evaluation process. ‘:_.Each Respondent must maintain a |

contact person available to APS throughout the evaluation process.

i

APS views the Threshold Requirements to be an important aspect of the evaluation process. The
Respondent should ensure that its Proposal satisfies the Threshold Requirements listed below to be

eligible for further consideration.
Tﬁf'\etstholdff{eqoire'ﬁients '

. General Requxrements o ;
e  The Proposal is received on time and comphes with the submission 1nstruct10ns
' “The Proposal is bona fide, and the Respondent (or its guarantor) has sufficient financial
capacity to support the Proposal. . .
Complete and accurate answers are prov1ded to a11 questlons in the Response Package
" The Proposal Submittal Fee is included.
Generating capacity-must be available for delivery by June.1, 2007. V
The Proposal is backed by an asset that is an ex1stmg generatmg umt and/or a umt Wthh is
currently permitted.
o . Ifa PPA, the proposed term is for-a minimum of twenty(20) years from June 1, 2007.

Operatmg Performance Thresholds =~~~

e +.The Respondent must certify that it hasall'necessary perm1ts in effect as to the identified

_generatmg unit.

e The Respondent must cert1fy that the 1dent1ﬁed generatmg unit is in good Workmg order free

-+ of material defects, and has been operating in accordance with good utility practice and

... applicable maintenance schedules and in compliance with all applicable laws and regulations.

e The identified generating unit must be fully d1spatchable and the Respondent must commit to

© 7 “ingtall an Automatic Generator Control that is tied into’ APS” Energy Control Center.-

e IfaPPA, the Respondent must be w11hng to coordinate the generatmg unit’s maintenance
scheduling with APS.

o Proposals should involve a generating unit(s) of no less than thirty (35) MWs and no more
than approximately five hundred and fifty (550) MWs. :

¢  Proposals must involve generating units which are fully schedulable by APS.

Transmission Threshold

e  If the generating unit is located outside of APS’ control area, the Respondent must provide a
transmission plan for wheeling services from those utilities which would be required to wheel
the generating unit’s power to APS and provide support that the host utility would be willing to
grant APS the right to dispatch the output of the generating unit.

e If the generating unit is located inside of APS’ control area, the Respondent must complete a
Network Resource System Impact Study data request.

Respondents must ensure that their proposals contain sufficient documentation to demonstrate that
they meet the Threshold Requirements. - Failure to conform to the Threshold Requirements will be

grounds for disqualification.




XIV.

Propoesal Review

A.

Respondents shall include sufficient detail to evaluate all costs associated with the
Proposal(s). Respondents are advised that price ‘will be a major factor in APS’

evaluation, as well as credrt and contract considerations, rehabrhty, deliverability and

kother cnterra "To ensure that Proposals w111 provrde customer benefits, APS will

compare Proposals with the beneﬁts mcludmg costs and reliability, of alternative

'resource scenarios, mcludmg genenc “new build” capacrty " In addition, Proposals will

also be compared and evaluated in terms of other non-price characteristics as well.

Therefore, the lowest price submittal may not be selected. The evaluation of Proposals

‘will be based on the information provided by the Respondent With special emphasis on

APS being able to provide rehable service and maxrrmze the economrc value to APS’

retail customers while minimizing the r1sk to those customers

The evaluation process will include ;_ana‘lys_isl on a tech_nical basis for each Proposal to
assess the feasibility and viability of each bid. _In‘particular,a each Proposal will be
analyzed to determine the. technicali physical and operational capability of the applicable
generating unit(s) to meet the operating parameters speciﬁed in the Proposal. Such
technical analysis will include, but not be limited to, a review of transmission access
(including ,;eiristing transmission contracts), ~natural gas and/or fuel access and/or
transportation (including existing contracts), en\‘(ironrriental_conditions, certification and

permit conditions and/or restrictions, unit location, maintenance history and schedules,

.and operational flexibility and history. =

'APS re reserves the nght to negotrate after subrmssron ofa Proposal with a Respondent or

 with more “than one Respondent In the event negotratrons ‘with a Respondent or

Respondents do not produce a final and fully executed contract satlsfactory to APS, APS

:reserves the right to pursue any and all other resource optrons available to it.

APS shall evaluate responsrve Proposals and select for further review and negotiation a
Proposal or Proposals if any, ‘that APS beheves in its sole drscretmn provide the most

value and/or relrablhty to APS’ retail customers |
Proposals may be combined with other Proposals at APS’ sole discretion.

APS shall determme at its sole drscretlon the value to APS and its customers of any

and/or all Proposals

APS shall evaluate all Proposals in terms of price and non-price ‘attributes and reject any

Proposal that, in APS’ sole discretion:



1) Does not meet the minimum requirements set forth in the RFP;
2) Is not economically competitive with other Proposalskor resource alternatives;

k 3) » Is subrrutted by Respondents Who are determmed by APS m 1ts sole discretion,

k to have msufﬁcrent credltworthmess msufﬁc1ent ﬁnanc1al resources, and/or

, msuffic1ent techmcal quahﬁcatrons to prov1de dependable or rel1able service; or
“"4)"" Fails to best meet the resource and reliability neéds of APS.

APS reserves the nght w1thout quahﬁcatron and in its sole d1scret10n to accept or reject
any or ‘all Proposals for any reason at any tnne after submittal without explanation to the
Respondent, or to make an award at any time to a Respondent who, in the sole opinion
and discretion of APS provides a Proposal APS deems favorable. APS also reserves the
" right to make an award to other than the lowest price offer or other than the Respondent
evidencing the’ greatest technical ab1hty if APS, in its sole discretion, determines that to

“doso would result in the greatest value to APS’ retail customers.

' APS in its sole discretion, may decline to enter into an agreement with any Respondent,
to terminate negotiations with any Respondent or to abandon the RFP Process in its
entn'ety, at any tn:ne dunng the process ' '
Those Respondents who submit Proposals do so without legal recourse against APS or its
directors, management employees agents or contractors based on APS’ reJectlon in
whole or in part, of thelr Proposal or for fa11ure to execute any agreement tendered by
APS. APS shall not be hable to any Respondent or to any other party, in law or equity,
for any reason Whatsoever relatmg to APS’® acts or ormssrons arising out of or in

connection w1th the RFP.

The Respondent(s) whose proposal is (are) selected will be responsible for acquiring all
necessary licenses, permits, certrﬁcatlons and appr0va1s required by federal, state and
local government laws, regulauons and pohc1es for the design, construction, and
operation of the project. In addition, the Respondent shall fully support all of APS’
regulatory requirernents associated yvith any potentlal power supply arrangement. Thel
Respondent is also completely and solely responsible for secun'ng financing for its
project, prior to any time at which APS would acquire and own the resource. APS shall
have no responsibility in identifying or securing any hcenses penmts or regulatory
approvals or in securing any fmancmg requrred for the construction or operation of the

project, prior to any time at whrch APS would acqulre and own the resource.
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XV.

XVI.

In addition to the requirements detailed in Paragraph (K) above, if a selected Proposal
involves a generating unit not yet operational, Respondent must provide APS with a full
financial guarantee, 'including performance bonds and/or letters of credit, up to the level
of product commitments and in an amount and at a level determined by APS in its sole

discretion, expressly including replacement power costs and any related penalty fees, in

the event generating facility does not become commercially operational as scheduled.

M. Proposals will be subject to the Regulatory Approval Process of Section V herein.

N.  Respondent shall be liable for all of its costs, and APS shall not be responsible for any of -
Respondent’s costs, incurred to prepare, submit, or negotiate its Proposal, a contract or

any other activity related thereto.

0. APS reserves the right, at any time, to alter the minimum and/or maximum amount of

generating capacity to be acquired from any one Respondent.

P. Selection and elimination of Proposals and subsequent notification of Respondents at all.

stages of the evaluation will remain ent1rely at APS’ discretion.

" Selection of Short List

_Onor before January 28, 2004 APS will attempt to select Proposals whach W1ll be mcluded ona
| short 11st Th15 date ‘may be advanced or delayed at APS’ sole d1scret10n »Through the short-
khstmg process those Proposals whlch are mfenor to other proposals n APS’ sole d1scret10n
 based on the factors descnbed in th1s RFP w1ll be ehmmated from further cons1derat10n APS

ant1c1pates selectmg more than one Proposal for the short hst in order to create more opportumtles

k for companson APS w1ll notlfy all short-hsted Respondents that they have been mcluded on the

from further cons1derat10n w1thm a reasonable amount of tlme Wthh w111 be determmed by APS

inits sole d1scret10n

Detailed Evaluation of Short-Listed Proposals

Proposals that are included on the short list will be subjected to a more detailed assessment. In the
detailed evaluation phase, APS will expressly incorporate, among other costs, the transmission
cost impacts based on system impact studies. These studies will include load flow, stability and
short circuit analyses and are necessary to determine the impacts on the transmission system of
designating the Proposal as an APS network resource. In the analyses to be performed by APS,

each proposed generating unit will be placed into the transmission system and the performance of

11



the system with and without the proposed unit will be evaluated. If overload situations are
. encountered in the simulations, determinations will be made as to what corrective actions would
be required to integrate the proposed plant into the APS transmission system. The cost of these

corrective actions will be included in the economic analysis of each Proposal.

APS plans to use production-costing models m e\}alnatlng fh?‘BTOPQS?l_S; The detailed evaluation
will assess the impaet of each Proposal on the APS Sulnnaer ‘SnpplyA and Demand Balance
Assessment, including comparing the Proposal to the cost of other‘_ resource acquisition scenarios
(e.g., market purchases and/or the construction of “new build” plants) and compatibility with
APS’ resource needs.  The results of the production costing analyses w111be incorporated into the

. detailed ﬁnancial analysls iof eachzsbort-listed l?toposal.,,

For any short-listed Proposals, APS will perform (a) a facility operational due diligence review of
the short-listed Respondents’ in-service facilities and ®) anope:ational and engineering review of
any generating facilities which are under construction. Siinllarly, APS will attend any pre-

commercial operation testing of any short-listed generating facilities which are under construction.

APS may elect to schedule meetings or ._eonfereneecalls with each short-listed Respondent to
review and clarify its Proposal. APS reserves the right to seek clarification or additional
information from each Respondent regarding its Proposal. After the selection of the short-listed

Proposals, APS will begin contract negotiations with such Respondent(s).

APS may select a final Respondent (or Respondents) based on the detalled evaluahon of the short-
listed Proposals This selection w1ll not autornahcally be based on the lowest pnce altematwes

available 2 amongst the Proposals ‘The pnce and non—pnee attnbutes described in part in this RFP

:isohc1tat10n document will be cons 1dered in theu.' totahty for each Proposal APS will use its sole
“i;d1$cret10n Judgment and analyses in makmg the final selectlon(s) in thé RFP Process. APS’
‘ obJectxve is to select resources that have the potent1al to offer the maximum reliability and value,
‘based on cost and non-cost attnbutes to the company and its customers. The final Respondent (or
Respondents) will be requu'ed to facilitate due diligence efforts by APS meludmg through
immediate site access and the Respondent’s compilation and producnon of related necessary

documents (see Attachment 4).
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XVII.

XVIIIL

Contract Negotiations

The contract format for this RFP will be based upon either the Proposed Asset Purchase
Agreement, included herein as Attachment 5, or for a PPA, the Proposed Edison Electric Institute
(“EEI”) Purchase Power Agreement, included herein as Attachment 6. Although APS strongly
pfefers to use the foregoing documents as provided with this RFP, Respondents may expressly
identify and mclude proposed changes to those agreements, as well as any proposed changes to the
Proposed Term Sheet for the Sale Back Agreement (Attachment 2). Such proposed revisions will
allow APS to assess in its evaluation process the significance and/or impact to any Proposal of the

changes requested by Respondents.

Definitive Agreemeht

As soon as practicable after APS completes negotiations as appropriate, APS expects the selected
Respondent(s) to execute a definitive Asset Purchase Agreement or PPA, whichever is
appropriate. Failure of the Respondent(s) to promptly execute a deﬁmtlve Wnt‘ten agreement after
notification of a winning bid will, in APS’ sole discretion, result in re_]ectlon of the Proposal
Regulatory Filings

As described in Section V herein, in the event a successful Respondent is selected and a contract
between that Respondent and APS has been executed, a filing with the ACC and potentially FERC

will be required, along with any other necessary regulatory filings. -

Collusion

By submitting a Proposal for APS in response to this RFP, the Respondent certifies that the
Respondent has not divulged, discussed, or compared its Proposal with other Respondents and has
not colluded whatsoever with any other Respondent or parties with respect to this or other

Proposals.

Compliance with Regulations

Each Respondent shall ensure that its Proposal is in full compliance with all applicable Federal,

State and local laws, rules, regulations or other requirements.

13



RFP SCHEDULE

.. The RFP Process shall proceed in accordance wi;‘h the following sehedule:' v

Announcement of RFP

: ‘Clrculatlon of Not1ce of Intent to Issue RFP B

RFP Issuance
Notice of Intent to Respond to RFP Due
- Bidders Conference

Proposal(s) Due Date and Submlssmn of B1d
Fee

: Not1ﬁcat10n to Respondents of Short LlSt and
begin Due Diligence/Contract Negotlatlons
- with Short List Respondents

Execution of Definitive Agreements with
Successful Respondent(s)

Arizona' Corporation Commission (“ACC”)

Filing For Approval -

'ACC and Other Necessary Regulatory
Approvals (45-90 days)

~ Day of Week '+

o Wednesday '

Monday

Wednesday -+

Wednesday
Monday

Wednesday

Wednesday

Tuesday

Friday

Date: -

November 19 2003
. xNovember 24 20035‘

i- December 3; 2003

December 10 2003
December 15 2003

January 14, 2004

January 28, 2004

March 30, 2004
April 2, 2004

May 17 = Tune 30,
2004

! APS reserves the right to alter this schedule as it deems appropriate in its sole discretion.
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Proposal Submission Agreement
Arizona Public Service Company
Request for Proposals
Power Supply Resource Proposal for
the Procurement of Generating Capacity

Beginning June 1, 2007

The undersigned hereby certifies that this proposal is genuine and not a sham or collusive or made in the
interest of or on behalf of any person not herein named, and that the undersigned has not directly or
indirectly induced or solicited any other respondent to put in a sham bid or any other person, firm or
corporation to refrain from submitting a proposal, and that the undersigned has not by any manner sought
by collusion to secure for himself an advantage over any other respondent.

Proposal by ‘ » -
Company Name

Signature

Signed by

Name Title

Federal Employer’s Identification Number of Firm

Name of person in your organization whom we should contact for questions, details, information and/or
order placement. :

Name Area Code/Phone Number

Please advise us of the following:

Mailing Address

Street Address

Phone Number N )
Fax Number N )

E-mail Address

15
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Attachment 2

Arizona Public Service Company
PROPOSED TERM SHEET

SALE BACK AGREEMENT WITH

Seller: ,
Buyer:

Terjr“n:» ’

Period of Delivery:

Contract Quantity:

Product Type:

Ab"plicvabl‘e
Generating Units:

Available Capacity:

Pl

Arizona Public Service Company (“APS”).

: Asset Plirchaée Agreementtféﬁééctieﬁ CIOSe 'date through May 31, 2007

Hour Endlng ("HE") 0100 through HE 2400 Mountain Standard Time

'(MST) all days mcludmg NERC Hohdays N

MW — Nominal ratmg, actual output will vary based upon weather

and other cond1t10ns

Unit Firm Capa‘city

L, as defined in the associated

Asset Purchase Agreement (the “Unit’).

The maximum amount of capacity available at specific atmospheric
conditions from the Unit. Available Capacity shall be adjusted to reflect

- the actual atmospheric conditions, including temperature and humidity.

Delivery Point(s):

Contract Price:

Buyer yvkvill"pay APS a (i) monthly c-apaeity’ payment for the fixed cost of
APS' share of the Unit, (ii) monthly fixed O&M payment and (iii) monthly

varialqle O&M payment.

Intermediate Calculations:

'APS Gross Plant in Service: Initial capital costs for the Unit recorded
by APS, including Land Value, plus the subsequent cumulative gross
amount of capital additions placed in-service, including any applicable

- AFUDC and capitalized ad valorem taxes, through the prior month.
The simplifying assumption will be made that gross tax basis is equal
to gross book basis for depreciation purposes.

Monthly Book ‘De‘preciati‘on:‘ APS Gross Plant in Service less Land
Value, divided by years, divided by 12. '
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.and State Income Tax Rates

Book Depreciation Reserve: Sum of Book Deprec1ation from the
mception of APS ownership through the end of the prior month.

Monthly Tax Depremation APS Gross Plant in Service less Land
Value multiplied by the applicable MACRS . Tax Depreciation Rate-
divided by 12. For the first year, the amount will be divided by the
months of APS ownership in the year rather than 12.. _

MonthlyDeferred Tax Monthly Tax Depreciatlon minus Monthly

Book Depreciation, multiplied by the Compos‘ite Income Tax Rate.

. Accumulated Deferred Taxes: Sum of the Monthly Deferred Tax from
 the first month of APS ownership through the end of the prior month.

- Workmg Capltal One- eighth multlphed by the pnor month’s total

Fixed O&M and Variable O&M charges times 12.

Beglnmng Rate Base: APS Gross Plant in Service minus Book o

Depreciation Reserve minus Accumulated Déferred Taxes (all at prior

- month ending balances) plus Woﬂ;mg Capital.

Composite Income Tax Rate: Forty percent (40%), based on Federal

Cost of Cap1tal For purposes of this calculation APS' cost of capital
will remain constant as follows:

L Pretax
" Weighted  Weighted
Ratio Cost Cost - Cost
Long Term Debt 55%  7.5% 4.125% 4.125%
Equity o 45% 11.5%  5175% 8.625%
Total | - 100% 930 % 12.75 %

(i) Monthly Capacity Payment. The InOnthly capacity payment would
be comprised of the following five items:

1. Financing Cost. Beginning Rate Base multiplied by APS'
. Pretax Weighted Cost of Capital rate of 12.75% per annum,
, vd1V1ded by 12.

, _2‘.“ Monthly BookrDep_reciation. As defined above.
3. Administrative and General (“A&G”) Expenses. Plant

monthly Fixed O&M and Variable O&M charges (see
below) multiplied by 12%.
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Starts:

Fuel:

Performancek

Guarantees

4 Ad valorem taxes. APS Gross Plant in Service multiplied
by %, d1v1ded by 12.

5." All other tax, assessment, payment, in lieu of taxes or other
charge imposed by any governmental body assessed or
charged against APS relating to the Unit,

(ii) Monthly Fixed O&M: The sum of actual operations costs, routine
maintenance and obligation expenses, including insurance
(property and liability coverage), as well as salary, benefits, and
payroll taxes related to plant employees. Benefits and payroll taxes
costs will be calculated by multlplylng monthly Unit base payroll
by forty ﬁve percent (45 %)

(iif) Monthly Variable O&M: A payment will be made based upon the
number of starts per month multiplied by §___ per start.

| Buyer shall be permitted no more than ’ starts per calendar year. In

addition, the unit dispatch must ensure comphance with any and all
env1ronmental permlt requlrements '

Buyer is solely respons1ble for acqumng and delivering the necessary fuel
to the Unit and for any_ and all expenses and costs incurred directly or
indirectly therein. Buyer shall be solely responsible for such arrangements

- wrth thrrd party(res) and APS assumes 10 respon51b111ty relating thereto.

/Dunng the term’ of the Sale Back Agreement APS guarantees the
“ following Equlvalent Forced Outage Factors (“EFOFS”) The EFOF is
~defined as the Forced Outage Hours plus the Forced Derated Hours
' divided by the Total Hours per Period. EFOFs will be calculated and

apphed based upon the performance of the Unit for two periods during
each calendar year: a summer period (June 1 through September 30) and a
non-summer period (January 1 through May 31 and October 1 through
‘December 31 combmed) and expressly are not calculated or applied on a

:monthly or dally basis. The EFOF shall not be increased during any period
if the outage or reductron in output from the Unit is the direct or indirect
result of any breach or v1olat10n of any representatlon warranty and/or

covenant given by Buyer in the Asset Purchase Agreement between Buyer
and APS. Consistent with and subject to the parameters discussed herein,

~the EFOFs shall be as follows:

Summer ~ 2004-_%; 2005-__%; 2006-__ %
Non-Summer 2004-__%; 2'005,-___%; 2006-__%; 2007-__%

At the end of each of the two foregoing penods during each calendar year
during the term of the Sale Back Agreement, the EFOF for such period

will be calculated. For each percentage point the EFOF has risen above the
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Scheduled

Mamtenance .

Heat Rete:

Escrow Account:

Cross Default:

Set-Off:

performance guarantee, the sum of the Monthly Capacity Payments for the
period by Buyer to APS may be reduced by a corresponding one percent.
At any time during the term of the Sale Back Agreement, APS may at its

. sole discretion provide Buyer with power from other sources, including
. but not limited to the market, and such replacement power shall be
calculated and applied towards. the EFOF for the Unit without penalty or

restriction (including for purposes of limiting and/or eliminating any

reduction in the capacity payment).

Will be performed in accordance with original equipment manufacturer

* (“OEM”) specifications as determined by APS in its sole discretion and

will be scheduled at a time mutually agreeable between APS and Buyer.
An appropriate heat rete curve for the Umtw111 be prepared.

___% of the purchase price paid by APS to Buyer pursuant to the Asset

Purchase Agreement between Buyer and APS relating to the Unit shall be

deposited into an escrow account at the closrng of that transaction. The
sum deposited in the escrow account shall represent an amount sufficient
to cover the present value of the estimated Monthly Capacity Payments
due to APS by Buyer dunng the entire duration of the Sale Back

~ Agreement. A rate of 10% per. annum will be utilized for discounting

purposes. Each month an amount from the escrow account, equal to the
change in the present value of the future Monthly Capacity Payments, will
be released as payment to APS for amounts owed by Buyer pursuant to the
Sale Back Agreement. If the released funds exceed the monthly 1nV01ce

_ amount shall be pa1d to Buyer If the monthly invoice amount exceeds the

' ‘ released funds, Buyer shall pay the remaining balance to APS. APS will

‘con51derother collateral and/or security mechanisms that provide, in APS’
sole discretion, equivalent financial protection.

. iA cross'default proyisron sheﬂ be included for the Buyer whereby the
_ cross default amount shall mean an amount equal to two percent (2%) of

the Buyer s shareholders’ equity (howsoever so. described), or that of the

Buyer’s _guarantor, if apphcable as shown on the most recent annual
'iaudrted financial statements of the Buyer or Buyer’s guarantor, if
_ applicable. B

In the event of the calculation of an early termination payment arising
from a default under the Sale Back Agreement, the non-defaulting party,
and any of its affiliates, shall be permitted to set-off any and all
obligations of the defaultmg party, and any of its affiliates, whether under
the Sale Back Agreement or any other agreement. Specific relevant

‘ afﬂhates will execute the Sale Back Agreement specifying their consent to

such cross- afﬁhate set-off provrsrons
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Applicable Law

And Dispute :

Resolution: The Sale Back ‘Agreement shall be governed by the laws of the State of
New York without regard to principles of conflicts of law and any dispute
relating thereto shall be resolved through an arbitration to be conducted in
Phoenix, Arizona.

THIS TERM SHEET IS NON-BINDING AND SUBJECT TO (1) NEGOTIATION AND
EXECUTION OF THE FOLLOWING AGREEMENTS BETWEEN APS AND BUYER (a)
THE RELEVANT ASSET PURCHASE AGREEMENT AND (b) THE RELEVANT SALE
BACK AGREEMENT AND (2) FINAL REVIEW AND APPROVAL OF THE FOREGOING
AGREEMENTS BY THE SENIOR MANAGEMENT AND BOARD OF DIRECTORS OF
APS.



ATTACHMENT 3




| CONFIDENTIALITY,AGREEMENT o

This Confidentiality Agreement (the "Agreement") is made as of the . da
__2003 by and between ARIZONA PUBLIC SERVICE COMPANY (%Al (“APS”) ]

and i ~(“Seller”) (all of the foregomg

referred to individually as "Party" or collectively as the "Parties").

WHEREAS, the Parties are currently exploring ‘a possible” transaction (the.

"Transaction") pursuant to the Request for Proposal dated December 3, 2003, through

which APS may acqulre generation assets and/or capacrty and/or energy. from Seller (the
“Bidding Process”) , '

WHEREAS, in order to evaluate the Transaction, the Partres may request of each -
other that certain non-pubhc conﬁdentlal or proprietary mforrnatlon be kept conﬁdentlal
(the "Informatlon")

THEREFORE in con31deratlon of the recerpt by the Parties ﬁom each other of -

such Information for their mutual benefit in connection with the Transaction, the Partles o

hereby agree:

1.~ The Parties w1ll make best efforts to safeguard the Informatlon agamst
disclosure by employmg the same means to protect the Information as that Party uses to
protect its own non-publlc confidential or proprietary information. o

2 “No recelvmg Party shall itself, or permlt its’ em; :)loyees consultants and/or
agents, to disclose to any person, corporation or other entity the Information without the
prior written consent of the Party providing the Information, except a receiving Party may
distribute the Information to its board members, officers, employees, agents and
consultants and others who have a need for such Information for purposes of evaluating
the Transaction, including but not limited to the Arizona Corporatron Comm1ssron
(“ACC”), its employees staff, consultants and/or agents.

3. . In the event that any Party receiving the Information becomes legally
compelled (by deposition, interrogatory, request for documents, subpoena, civil
investigative demand or similar process) to disclose any of the Information, the legally
compelled Party shall give the other Party providing the Information with prompt prior
written notice of such requirement so that the providing Party may seek a protective order
or other appropriate remedy and/or waive compliance with the terms of this Agreement.
In the event that such protective order or other remedy is not obtained, the providing
Party waives compliance with the terms hereof.

4, The term "Information" does not include any 1nformat10n Wthh (1) at the
time of disclosure or thereafter is generally available to the public (other-than as a result
of a disclosure by any Party in violation of this Agreement), (ii) was available to any
Party on a non-confidential basis from a source other than the Party hereto providing the
Information, provided that such source is not and was not known by the receiving Party
to be bound by a confidentiality agreement that protected the Information, or (iii) has
been independently acquired or developed by any Party without v1olat1ng any of its
obligations under this Agreement.




5. This Agreement shall be interpreted, governed and construed under the
laws of the State of Arizona as if it were executed and to be performed wholly within the
State of Arizona without regard to its conflict of laws prmc1p1es

6. | - The Partles agree that in the event of a breach of this Agreement the Party
providing the Information shall be entitled to equitable relief, including mjunctron and
specific performance, in addition to all other remedles available at Jaw or equrty g

7... .The Parties' obhgatlons under thrs Agreement will exp1re one (1) year
from the date hereof T [ P Y ™ i
8 o Thrs Agreement may be executed in counterparts “and each’ counterpart k

shall for all purposes be an original, and all such counterparts shall together constitute
one and the same Agreement. . R N T

9. This Agreement shall in 1o ‘way be construed to (i) preclude in any Way“;,

either Party from pursuing any business opportunities; (ii) establish any relationship
between the parties with respect to such business opportunities; -or (iii) establish any
relationship between the partres with respect to the Transactlon that is the subject of this
Agreement. ‘

10. This Agreement (i) may only be amended by both Parties in writing, and
(ii) represents the entlre understandmg of the Partles W1th respect to the matters that are
the subject hereof. o o S o

IN WITNESS. WHEREOF the Parties have duly executed thlS Conﬁdentlahty
Agreementasofthe date ﬁrst above Wrrtten T S O VT

ARIZONA:PﬁﬁILIC SER\{icE COMPANY :
by, o o

Title:

Dated:

By:

Title:

Dated:
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PRELIMINARY DUE DILIGENCE CHECKLIST

The followmg isa prelrrmnary list of 1nformatron and documentatlon related to

(the “Company™) and its parent, or other financially sound affiliate (“Affiliate”),

which Arizona Public Service Company ("APS") and its counsel would like to review in
connection with a proposed purchase of generation and interconnection assets of the Company
(the “Assets”). This information is in addition to the information required by the Response
Package to APS' Generating Capacity RFP and the Disclosure Schedules to the Proposed Asset
Purchase Agreement APS reserves the right to request addrtlonal mformatron :

1.

"~ 1441565

Corporate Records

(a)

.

©

(d)

(c)

The corporate charter (certificate or articles of 1ncorporat1on) and bylaws for the
Cornpany and for the Affiliate.

- List of the Junsdlctrons in Wthh the Company and the Afﬁllate are quahﬁed to do

business, as well as a list of all jurisdictions in which each conducts business.
Addresses of theCompany s and the Afﬁliate ] principal and registered offices
and their reglstered agents and addresses (in each state or Junsdlctlon local or
foreign). > o :

List of any partles or ent1t1es whose consent to the proposed transaction will be

- required and copies of relevant documents.
Contracts. - -

(a)

-Copies of all contracts that the Company believes are necessary to the operation
..of the Assets, including any maintenance or service agreements, interconnection

agreements and englneermg, procurement and constructlon agreements

» Any other contract or agreement (or forms of related or sumlar contract) related to

the Assets that involves payments by or to the Company of in excess of $75,000
in the current fiscal year or is likely to involve payments by or to.the Company in
excess of $75,000 in any one year including or after the current fiscal year.

_Any written agreements and summaries of any unwritten arrangements or .
- understandings between the Company and any of its officers, directors, affiliates

and associates within the last three years whether or not currently in effect,
relating to the Assets. . NP - ;

Financial

@

Audrted consohdated and consohdatmg balance sheets income statements and
statements of cash flows of the Company and the Affiliate for the last three years,
prepared in accordance w1th GAAP. : ,



@
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(b)

(©

Interim financial data comparable to that called for in item 3(a) above for the most
recently ended penod subsequent to the date of the latest audlted ﬁnancral
statements ' e

Coples of current budget and long range and/or operatron plans or projections for

“the Assets, including memoranda or other documents® summarrzmg the o
E assumptrons used in preparmg such budgets plans or prO_] ectlons '

@

Reports or management letters prov1ded to the Company for the last three years
by auditors and any and all management responses thereto, to the extent that they
relate, directly or indirectly, to the Company or the Affiliate.” B s

Real and Personal Property and Other Assets

(b)

(©)
(d

©

®

(g)

(h)

(¥

A list of all real property and 1nterests in real property (1nclud1ng all leases)
included within the Assets (the "Real Property"), including a complete legal

* description thereof and the name of the beneficial owner (as appropriate), and a

brief description of the Real Property, the structures thereon and all improvements

thereto and all cop1es of deeds leases sales contracts and constructlon contracts.

A hst and legal description of all easements relatmg to the Real Property, whether
granted to the Company, or granted by the Company

Any appraisals of the Real Property obtamed within the past three years.
Any surveys of the Real Property obtained within the past three years. -

Any title reports and policies of title insurance or lawyer’s abstract reports
relatmg to the Real Property obtamed or prepared w1th1n the past three years.

A list of all tanglble personal property owned leased or used by the Company and
included in the Assets (the "Personal Property"), including without limitation,
fixed assets, machinery, equipment, computers, furniture, raw materials and spare
parts inventory.” For each item, prov1de any related manuals marntenance logs,

- warranty information and manuals

All documents purporting to create liens, mortgages, security-agreements,
pledges, charges or other encumbrances on the Assets. Provide copies of all
mortgages, Uniform Commercial Code (UCC) financing statements, or other lien
documents recorded or filed with respect to the above.: =

A schedule of maintenance and repair expenses for the Assets covering the last
three years. Provide a descrrptlon of pohcres for mamtenance repa1r and

replacernent for ﬁxed assets

Copies of all maintenance and operatron reports or srmllar docurnents relating to
the maintenance and operation of the Assets for the last three years.




0)
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Descriptions of all mterconnectlon facilities and any related documentatron

Schedule of trademarks, trade names, service marks copynghts or patents owned
by, licensed to or applied for by or on behalf of the Company and included in the
Assets (the "Intellectual Property") and correspondence files relating thereto,

‘including dates of registration with state or federal agencies along with
‘ 1dent1fy1ng registration numbers, if any. ‘Copy of all licenses, assignments,
N royalty agreements and other contracts and 1nstruments relatmg to the foregoing.

5. Employees.

(a)

(b)

©

(d)

(e)

@

8
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Provide copies of all corporate policy manuals covering hiring, regulatory

compliance, internal controls, affirmative action plans, and other employment

matters covering employees whose employment responsrb1ht1es are pnmarlly
assoc1ated with the Assets (the "Employee ") B

Prov1de a listing of the names and number of Employees by department or other
relevant cla551ﬁcat1on ‘Provide for each the compensation paid to such Employee
during the past year, the Employee’s date of hire and current position or title.

Copies of employment contracts collective bargaining agreements,

‘ conﬁdentrahty agreements noncompet1t1on agreements, management and

consulting contracts, union contracts, employee manuals, beneﬁt plan summaries,
etc., relating to the Employees.

With respect to the Embldyees‘ (i) documents representing all profit sharing and

savings plans, pension or retirement plans, deferred compensation plans, medical,
. dental or other health and welfare plans and any bonus, incentive, performance or
. rsnmlar plans or arrangements and related agreements materrals descnbmg any of
y the foregomg, and the latest apphcable trust accountmg, actuarial reports and

other applicable ﬁnancral statements (11) summary plan descnptlons for each of

. the foregomg, to the extent avarlable (iii) for each quahﬁed plan, prov1de a copy

of the most recent IRS favorable determ1nat10n letter (including a copy of the

| -_request for such determination) with respect to such plan; (iv) for each plan for

which Forms 5500 are required to be filed, please prov1de copies of the three most
recently ﬁled Forms 5500 with schedules attached; (v) calculation of estimated

retiree medrcal hab1hty (f any) and cash ﬂow 1mpact over next several years; and
. (vi) schedule of pens1on liabilities and assets (1f any)

Copies of any other executive compensation plans or programs'rel‘ating to the

- Employees. ..

| Form of nond15closure or propnetary 1nfonnat1on agreements used by the

Company and a list of any Employees who are a party to such agreement

- With respect to the Employees, (i) description of any threatened or pendmg labor
_ disputes, work stoppages, work slowdowns walkouts, lockouts or union

-3-
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_organizing activities since inception, indicating disposition thereof, and (ii) copies

of NLRB or Department of Labor ﬁlmgs if any.

(h) Descnptlon of Employee mrnoverover the last three years, ‘including the number

.. -.of voluntary resignations and involuntary terminations

i Schedule of all compensatlon pald dunng the last ﬁscal year to Employees

ey showmg separately salaries, bonuses and non-cash compensatlon including
bonuses paid or accrued, direct or indirect benefits or perquisites, and all benefits
paid or accrued under all employee benefit plans. ~

Insurance/Bonds

(a) ' A schedule of all pohc1es or bmders of 1nsurance or self-lnsurance arrangements
including medical, Workers compensatton d1sab1hty, automobtle general liability,
fire and casualty insurance relating to the Employees or the Assets.

(b) : A schedule of 1nsurance clalms related to the Assets in excess of $ 100 000 over
-the last ﬁve years, and a summary of loss hrstory for such penod ‘

() A schedule of threatened or p‘otential claims N
A schedule of outstandmg bonds (value and bondmg company) relatmg to the

Assets.

Legal Proceedmgs, Investlgatlons and thlgatlon

(b)

"Current list of all litigation, administrative or regulatory proceedmgs

”‘mvestlgatlons or governmental actions mvolvmg, or relatmg to, the Assets or the

N Employees with brief descnptlon of each such. matter, including but not limited

" to (i) any civil, criminal, administrative, arbitration or other similar proceeding or
investigation pending or ‘threatened, (ii) any governmental action involving the
'IRS, DOL, EEOC, OSHA, NLRB, EPA or any other environmental regulatory
‘authority, or any other federal, state, local or forelgn governmental authority, as
”well as (iii) any suits or actions or notices (oral or written) of any kind by any

B pnvate party whether involving environmental or hazardous waste, labor practices

 or employment matters, warranty, occupatlonal safety, employee pens1on plans,

supplier, contract or other matters. Include name of court or agency in which the
litigation proceeding is pending, date instituted, docket number (if available) and

_ principal parties thereto.

Description of currently threatened litigation, legal claims, regulatory actions or
other actions or proceedings, including any correspondence regardmg any

' threatened governmental investigation or alleged violation of law or regulation,
* involving, or relating to, the Assets or the Employees.

©

To the extent not dupl1cat1ve with responses to 7(a) and 7(b) a description of all
actual and/or threatened litigation involving, or relating to, the Assets or the
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Employees for the past five years ‘and current descr1pt1on of the dlsposmon and
status thereof, including any settlement agreements. ‘

~ Any currently effective consent decrees, judgments, other decrees or orders,
“settlement agreements and other similar agreements 1nvolv1ng, or relating to, the

Assets or the Employees to which the Company is a party or by which the

A descnptlon of any challenge or threatened challenge whether in ‘writing or oral,
against the Company or any of its affiliates regarding the validity or use of any

~ patent, trademark, trade name, service mark, software, franchise, license or any

intellectual property relatmg to the Assets. A descnpt1on of any notice of, or any
investigation regarding any violations or potential violations of the present or
future nghts of the Company or any of its affiliates in any patent, trademark, trade
name, service mark soﬁware franchlse hcense or 1ntellectual property relatlng to

A schedule of all authorizations, approvals, licenses, consents, permits and
certificates of authority issued or required to be issued by any federal, state, local

or forelgn governmental authonty and requlred by the Company for the

‘ownership or operatlon of the Assets. A descnpt1on (or dlscuss1on) of any current

| _ problems related to any such authonzat1ons or permits or any such required

authonzatlons or perrmts not obtamed Deta11 all a551gnments or other transfers, if

‘ regulatory agenc1es (1nclud1ng, without limitation, the EPA and state level

~environmental regulators, OSHA and EEOC) relatmg to the Assets or the

Descnptlon of any mqulrres known noncomphance violations or alleged

~violations of any laws, regulat1ons orders or decrees for the past five years and

 the disposition and status thereof including without limitation, any OSHA, EPA

or EEOC law or regulation, or any law or regulation relating to political

contributions, payments to governmental officials, customers or suppliers or other

s wunlawful payments laws relating to pollution or envrronmental controls or
‘ f"fapphcable building, zonmg or occupatronal safety, 1n each case relatlng to the

Schedule of consent decrees and settlements w1th governmental authorities

@
- ;Company or any. of the Assets is bound
©
the Assets .
Legal — Regulations, Filings, and Permits.
(a)
Employees.
©
 Assets or the Employees.
@
relatmg to the Assets or the Employees ”
©

A schedule ofall not1ces correspondence information requests or reports filed or

required to be filed by the Company with any federal, state or local governmental
authority as well as similar materials, if any, relating to applicable foreign
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regulatory bodies during the last five years relating to the Assets or the
Employees. Reports not filed should be separately identified.

Copies of any reports resulting from examinations made by, and any transcripts of

. any significant proceedings before, any federal or state regulatory authorities

3 . relatmg to the Assets of the Employees during the last ﬁve years.

€))

(h)

Copies of all reports and correspOndence involving the'Com'pany during the last

.. five years to or from governmental authorities regarding EPA, hazardous waste
__ matters, securities law matters, insurance matters ERISA, EEOC, NLRB, DOL,
. OSHA, customs health or safety matters, zomng, condemnatlon or other
: regulatory or statutory matters 1ncludmg, without limitation, correspondence to or
. from any state or local eqmvalent of the above 11sted agenc1es in each case
. relatmg to the Assets or the Employees k

federal, state, local or forergn governmental authority in cormection with the
Company's proposed sale of the Assets to APS b

Environmental.

(2)

1441565

(b)

©

@

‘ Wlth respect to all Real Property owned leased or used presently or at any time

in the past by the Company (or any predecessor in 1nterest) @ 1dent1fy the Real
Property, (i1) indicate the length ¢ of time that the Company had or has either

b owned or occupled the Real Property (111) 1ndlcate the approxnnate date, when

any structures were built or major renovation completed, (iv) identify former
and/or current operators and owners of the site(s) and the type of operations
conducted at the site(s), (v) indicate whether the facility(s) contains asbestos

r contammg matenal and if SO descnbe the steps that have to be taken to determine
friability and/or the cost for abatement and (vi) 1dent1fy past and current uses of

nerghbonng properties around the site(s).

vProv1de environmental compliance and cleanup costs of the Company for the

latest three fiscal years and any available estimates of future annual compliance
and cleanup costs associated with the Assets, and indicate current and reasonably

probable future envrronmental comphance pI‘O_] ects assoc1ated wrth the Assets.

Prov1de a list and documentatron related to all past present or p0551ble future

vrolatlons or alleged violations by the Company of any environmental laws in
" connection with the Company's ownership or use of the Real Property or its

ownership or operation of the Assets.

"Provide copies of all enVironrnental reports, studies or audits on the Real Property

that have been conducted or compiled by the Company or on its behalf or to

. which it has access, including copies of all Phase I and Phase II environmental
‘ reports performed on the Real Property w1th1n the past ten years. -
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(b

(1)

o

(k)

@)
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" List and provide details of any lawsuit or proceeding involving the Company and

involving, or relating to, the Assets alleging (i) liability for disposal of hazardous
wastes or for release of hazardous substances either at any of the site(s) owned or
operated by the Company or its predecessors in interest or at any disposal sites

“that received hazardous wastes generated by the Company or its predecessors in

interest, (ii) pollution of any kind (identify); (iii) causing or contributing to the

_exposure of person to any hazardous chemicals or substances (1dent1fy) or (@iv)

vrolatrons of any envrronmental laws (1dent1fy)

List and provide details of any investigation by or request for information from

_any regulatory agency relatlng to the Assets or the Real Property pursuant to any

applicable federal state or local env1ronmenta1 law regulatlon or ordmance
If the Company has an EPA generator ID number, please prov1de it.

If the Company has any permits relating to the Assets issued by any state, federal
or local environmental agency, please identify them by number, year of issuance
and type and the exprratlon dates of each permlt prov1de a copy of each, and, if
any violation notrces have been recerved under any of the permlts descrlbe the

nature of the Vrolatlon and 1ts resolutron

Has any of the Compames ever received a Potentially Responsible Party (“PRP”)

‘notlce under CERCLA (Superfund) from the EPA or similar notice from any state

agency, or been involved in a cost recovery or contribution lawsuit pursuant to

CERCLA or correspondrng state law, relating to the Assets? If so, descnbe

If any facrhty owned leased or used by any of the Company and 1nc1uded in the
Assets presently has or ever had any underground storage tanks or facilities

_(UST), identify each UST and provide (i) its age, volume and type of material
. stored, (ii) whether it has been registered, (111) Whether it has been tested for leaks,

and the results of any such tests.

Has any facility owned, leased or used the Company and included in the Assets -
been surveyed for PCBs? If PCBs were found please list the locations, provide
copies of any reports and describe the actions taken.

List by type and volume for each location included in the Real Property any

hazardous substances generated during, the last ten years and 1dent1fy by location
each transporter used to remove hazardous wastes from any of the site(s).
Indicate the name and locatron of each solid and, hazardous waste treatment,
storage and disposal facilities currently or fonnerly owned or operated by the

- Company or any predecessor in interest and included in the Real Property or to

which hazardous or potentially hazardous waste generated by the Company or any
predecessor in interest from the Assets are or were taken for storage, treatment,
disposal, recycling or reuse. Provide copies of hazardous waste manifests for all
hazardous wastes that were removed from any of the Real Property site(s) and
disposed at the locations identified above.
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Please provide copies of all compliance reports, excess emissions reports and/or
dev1at10n reports filed with any regulatory agency. pursuant to the Clean Air Act

. regulatory requirements, with respect to the Assets

" idfolease mdlcate 1f the Company has hi effect an employee Hazard Communication
kand Trarmng Program and/or a wntten safety program_ for 1tskEmployees

Do anyr of the Company ks operatrons assoc1ated Wlth the Assets requ1re the use of

hazardous chemicals? If so, please 1dent1fy by type and volume the chemical

of such dlseh%rges ﬁnd any;applrcablspsnmts,.

- Water Rights.
; "':_:(a)\ ' | 1 List and prov1de a descnptlon and documentatlon of all water nghts related to or
; assoc1ated with the Assets or appurtenant to the Real Property, including all

“surface rights, ground water nghts and contract water rlghts and prov1de a

description and history of the use of such rights.

| L1st and prov1de a descnptlon and documentatlon of all filings, reglstratlons and
: assessments for the water nghts 1dent1ﬁed under 1tem lO(a) above

" Provide evidence that all surface water nghts listed under item’ lO(a) above have

been exercised within the past five years and that all water nghts hsted under item

10 above currently are valid and exerc1sab1e | -

List and provrde a descnptron of all wells and well sites relatmg to the Assets

" owned by Company, and provide a descnpt1on and hlstory of the use of such

wells and well sites.

' Prov1de coples of all statements of clarmants filed in any pending water rights

adjudication being conducted relatmg to the Assets and any related
documentation.

List and provide documentation related to any enforcement actions by the Arizona

" Department of Water Resources or any other state or federal agency relating to
 the Assets and any violations, or alleged violations, of water conservation or other
- related rules, regulatlons or requ1rements relatmg to the Assets

Coples of all reports if any, ﬁled with the Arizona Department of Water
Resources or any other state agency relating to the Assets.




11. Miscellaneous.

(@)

(b)

1441565

All correspondence and documents relating to contingent liabilities relating to the
Assets exceeding $ 75,000, not otherwise duplicative with responses to items
listed above.

Any other documents, information or data which are significant with respect to
the Assets or the Employees or which should be considered and reviewed in
making disclosures regarding the Assets or the Employees to a potential purchaser
of the Assets. '
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DRAFT DECEMBER 1, 2003

ASSET PURCHASE AGREEMENT

by and among

as Seller!
| ahd
ARIZONA PUBLIC SERVICE COMPANY;
as ‘Purcljl_ase,‘xj

~ dated as of 5 2003

' As noted in the Request for'Proposals, APS requires a creditworthy party, either as principal dr guaranior, tobe a
party to this Asset Purchase Agreement.

1436079.5
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement dated as of , 20 (thls Aoreement’) is
made and entered into by and between: 3 , a R
(“Seller”) and Arizona Public Service Company, an Anzona corporation (“Purchaser”)

RECITALS

Seller ownsa e generatmg plant in County,

Seller desires to sell and assign to Purchaser, and Purchaser desires to purchase and
assume from Seller, the Purchased Assets (as hereinafter defined) on the terms and subject to the
conditions set forth herein.

STATEMENT OF AGREEMENT .

Now, therefore, in consideration of the premises and the mutual representations,
warranties, covenants and agreements set forth in this Agreement, and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
Parties agree as follows:

ARTICLE 1

DEFINITIONS

1.1  Definitions. Capitalized terms used in this Agreement have the meanings given
to them in Appendix I to this Agreement.

1.2 Construétion.

(a) All article, section, subsection, schedule and exhibit references used in this
Agreement are to articles, sections, subsections, schedules and exhibits to this Agreement unless
otherwise specified. The exhibits and schedules attached to this Agreement constitute a part of
this Agreement and are incorporated herein for all purposes.

(b) If a term is defined as one part of speech (such as a noun), it shall have a
corresponding meaning when used as another part of speech (such as a verb). Unless the context
of this Agreement clearly requires otherwise the singular shall include the plural and the plural
shall include the singular wherever and as often as may be appropriate, words importing the
masculine gender shall include the feminine and neutral genders and vice versa. The words
“includes” or “including” shall mean “including without limitation,” the words “hereof,”
“hereby,” “herein,” “hereunder” and similar terms in this Agreement shall refer to this
Agreement as a whole and not any particular section or article in which such words appear and
any reference to a Law shall include any amendment thereof or any successor thereto and any
rules and regulations promulgated thereunder. Currency amounts referenced herein, unless
otherwise specified, are in U.S. Dollars. ~
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(¢) - Time is of the essence in this Agreement. Whenever this Agreement
refers to a number of days, such number shall refer to calendar days unless Business Days are
specified. Whenever any action must be taken hereunder on or by a day that is not a Business
Day, then such action may ‘beyalidly taken on 'or by the next day that is a Bus»inessDay.

(d)  All accounting terms used herein and not expressly deﬁned hereln shall
have the meamngs glven to them under GAAP : PRI

(e) Each Party acknowledges that it and its attorneys have been given an equal ‘
opportunity to negotiate the terms and conditions of this Agreement and that any rule of
construction to the effect that ambiguities are to be resolved against the drafting Party or any
similar rule operating against the drafter of an agreement shall not be applicable to the
construction or 1nterpretatron of thls Agreement

ARTICLE II

PURCHASE AND SALE

‘2.1 - Purchase and Sale. On the terms and subject to the conditions set forth in thlS
Agreement, at the Closing, Seller shall sell, assign, convey, transfer and deliver to Purchaser, and
Purchaser shall purchase and acquire from Seller, free and clear of all Liens (except for
' Permitted Liens set forth on Schedule 2.1(a)), all of Seller’s right, title and interest in, to and
under the real and personal property, tangible or intangible, constituting the Purchased" Assets.”

“"2.2  Excluded Assets. Notwithstanding ‘any provision herein to the contrary, the
Purchased Assets shall not include the following (collectively, the “Excluded Assets™): '

""*(a)f all cash, cash equlvalents bank deposrts accounts recelvable and any
1ncome sales payroll or other tax recelvables o

(b)  the names ™ = Vigpd e TR e gp any
related or similar trade names, trademarks, service marks or logos;

(c¢)  any refund, credit penalty payment; adjustment or reconciliation (i) related
to real property taxes, personal property taxes or other Taxes paid prior to the Closing Date in
respect of the Purchased Assets, whether such refund, adjustment or reconciliation is received as
a payment or as a credit against future Taxes payable, or (ii) arising under the Transferred
Contracts and relating to a period before the Closing Date; '

(d)  the rnights and assets described in Schedule 2.2(d) as not part of the
Pu.rchased Assets (the “Excluded Items”) and o

“(e)  the nghts of Seller under this Agreement and the Anc1llary Agreements.

2.3 Assumed Liabilities. On the Closing Date, Purchaser shall execute and deliver in
favor of Seller the Assumption Agreement, pursuant to which Purchaser shall assume and agree
to pay, perform and discharge the following Liabilities of Seller, solely to the extent such
Liabilities accrue or arise from and after the Closing, other than Excluded Liabilities (as defined
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below), in accordance with the respective terms and subject to the respective conditions thereof
(collectively, but excluding the Excluded Liabilities, the “Assumed Liabilities™): .

(a) ' all L1ab111t1es of Seller under the Transferred Contracts Transferred,
Permits and Transferred Intellectual Property, in each case in accordance with the terms thereof,
except to the extent that such Liabilities, but for a breach or default by Seller, would have been
paid performed or otherwise discharged on or prior to the Closing Date or to the extent the same-
arise out of any such breach or default or out of any event Wthh aﬁer the givmg of notice would
constitute a defaultby Seller; v ov ven s vne oy et ,

. (b) all Liabihties assoc1ated wrth Contmued Employees to the <
prov1ded1n Sectlon65 and - R N W Rh R

(c)  any Liability of Seller descnbed on Schedule >2 3(c) B

2.4  Excluded Liabilities. Except for the Assumed Liabilities, Purchaser shall not
assume by virtue of this Agreement, the Assumption Agreement or any other Ancillary
Agreement, or the transactions contemplated hereby or thereby, or otherwise, and shall have no
liability for, any Liabilities of Seller (the “Excluded Lzabzlzttes”) mcluding any. of the followmg
L1ab111t1es o cne Hles o e et R

: } (a) any L1ab111t1es of Seller in respect of any Excluded Assets or other ;assets ,
of Seller that are not Purchased Assets :

. (b) . any Liabilities in respect of Taxes attributable to the Purchased Assets for
taxable penods endmg before the Closing Date; o oo r

~(c) . any Liabilities of Seller (i) arising from the breach or default by Seller,
pnor to the Closrng Date, of any Transferred Contract, Transferred Permit or Transferred
Intellectual Property or (ii) in respect of any other contract, agreement, personal property lease,
permit, license or other arrangement or instrument entered into by Seller; .

(d) subject to VSe'ctio;n’ 32, any kpayrnen‘t obl1gat10ns of j Séller, including
accounts or notes payable, arising prior to the Closing Date; :

1 ()  any ﬁnes and penalties 1mposed by any Governmental Authority resultlng
from any act or omlss1on by Seller or its Affiliates that occurred prior to the Closmg Date;

® any income Taxes attributable to ithme received by Seller;

() any Llabihty of Seller arrsmg as a result of 1ts execution and delivery of
this Agreement or any Ancillary Agreement, the performance of its obligations hereunder or
thereunder, or the consummation by Seller of the transactions contemplated hereby or thereby;

» (h)  any Liability of Seller based on Seller’s acts or omissions after the
Closing; and
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(1) - any and all Environmental Liabilities and Tort Liabilities accruing,
arising, existing or occurring prior to the Closing Date. :

ARTICLE III '
PURCHASE PRICE CLOSING

3.1  Purchase Price. At the Closmg, Purchaser agrees to pay to Seller in cash the
amount (the “Purchase Price”) of § .

3.2 Proration.

(a) Purchaser and Seller agree that all of the items normally prorated,

including those listed below, relating to the Business and the Purchased Assets shall be prorated
as of the Closing Date, with Seller liable to the extent such items relate to any time period
through the Closing Date, and Purchaser llable to the extent such items relate to periods
subsequent to the Closing Date:

(1) personal property, real estate, occupancy and any other Taxes,
‘ assessments and other charges, if kany, on or Wlth respect to the Busrness and
\ "H‘operatlon of the Purchased Assets ‘

(ii) - any rent, Taxes and other items payable by or to Seller under any
“of the Transferred” Contracts to be assigned to and assumed by Purchaser
~hereunder;

(i) any permit, license or registration fees ‘with respect to any
. Transferred Perrmt and

(1v) charges for water telephone electncrty and other ut1ht1es R

(b)  In connection w1th such proration, in the ‘event that actual ﬁgures are not
avallable at the Closing Date, the proration shall be based upon the actual amount of such Taxes
or fees for the preceding year (or appropriate period) for which actual Taxes or fees are available
and such Taxes or fees shall be reprorated upon request of either Seller or Purchaser made within
60 days of the date that the actual amounts become available. Seller and Purchaser agree to
furnish each other with such documents and other records ‘as may be reasonably’ requested in
order to confirm all adjustment and proration calculations made pursuant to thls Sectlon 3. 2 :

3.3 Closing. The Closing shall take place at the offices of Seller at lO 00 A. M local
time, on the third Business Day after the conditions to Closing set forth in Articles VIII and IX

(other than actions to be taken or items to be delivered at Closing) have been satisfied or waived,

or on such other date and at such other time and place as Purchaser and Seller mutually agree in

writing. All actions scheduled in this Agreement for the Closing Date shall be deemed to occur

simultaneously at the Closing. Subject to the provisions of Article X, failure to consummate the

purchase and sale provided for in this Agreement on the date determined pursuant to this Section

3.3 will not result in the termination of this Agreement and will not relieve any Party of any
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obligation under this Agreement. The Closing shall be effective for all purposes as of 12:01
A.M. local time on the Closing Date. , i

3.4  Closing Deliveries by Seller to Purchaser. At the Closing, Seller shall deliver, or
shall cause to be delivered, to Purchaser the followrng

(a) the Deed duly executed and acknowledged by Seller and in recordable
form; o sl T e e ,

(b) the Bill of Sale and Assignment of Rrghts duly executed by Seller

(c) the Afﬁdavrt of Property Value duly executed and acknowledged by
Seller; = ; Ry L Bt

: (d) . the. FIRPTA Afﬁdavrt duly executed and acknowledged by Seller

(e) wthe »Sale Back Agreernent duly c‘recuted and acl(nowledced by

‘ , (f) a certrﬁcate of an ofﬁcer of Seller dated as of the Closing Date, setting
forth and attestrng to (i) the resolutions of the board of drrectors of Seller authorizing the
execution, delivery and performance of this Agreement and the Ancillary Agreements and the
consummation of the transactions contemplated hereby and thereby; and (ii) the incumbency and
.signature of the officer(s) of Seller executing this Agreement and the Ancrllary Agreements;

(g)  a certificate of an officer of Seller, dated as of the Closrng Date as to the
matters set forth in Sections 8.1 and 8.2; R :

(h) a complete copy of the artrcles of mcorporatron certificate of -
mcorporatron certificate of formation or. similar, formation document (and all amendments
thereto) of Seller, certified by the Secretary of State of Seller’s jurisdiction of organization as of
a date not more than five (5) Business Days prior to.the Closing Date, and a complete copy of the
Charter Documents (and all amendments thereto) as in effect on the Closrng Date of Seller,
certified by an officer of Seller {ionet : R SRR

, (1) certrﬁcates ﬁom appropnate Govemmental Authorrtres dated no earher
than five (5) Business Days prior to the Closing Date, as to the good standing and legal existence
of Seller in the State of - and as to the good standing and qualification to. do
business by Seller in the State(s) of ; '

3 (]) the consents Warvers authonzatrons and approvals set forth on Schedules
4. 3(b) and 4.3(c),in forrn and substance reasonably satrsfactory to Purchaser;

(k) a tax clearance certrﬁcate ﬁrom the L Department of Revenue
[or other srrnrlar document, if applrcable] dated no earlrer than ﬁve (5) Business Days prior to
the Closrng Date, with respect to Seller and

14360795 : 5




e

(1) such other documents as Purchaser may reasonably request to carry out
the purposes of this Agreement. : o ; L

3.5 Closing Deliveries by Purchaser to -Seller. At the Closing, Purchaser shall
deliver to Seller the followmg

(a) 2 wire transfer of 1mmed1ately avarlable funds (to such account as Seller
shall have notified Purchaser of at least two (2) Busmess Days pnor to the Closmg Date) in the
amount equal to the Purchase Pnce : pfisely = i

(b) [the Afﬁdav1t of Property Value] [or other approprrate docurnent] duly
executed and acknowledged by Purchaser; s e L : S

(c) an assumption agreement (the | “Asszlmption Agreemént”) in the form
attached hereto as Exhibit A ev1dencmg the assumptron by Purchaser of the Assumed Liabilities,
duly executed by Purchaser S “ v b :

(d) . the certrﬁcate of an ofﬁcer of Purchaser dated as of the Closrng Date
settmg forth and attest1ng to (1) the resolutions of the board of directors of Purchaser authorizing
the execution, delivery and performance of this Agreement and the Ancillary Agreements to
which it is a party and the consummation of the transactions contemplated hereby, and (ii) the
incumbency and signature of each .officer of Purchaser executing this Agreement and the

Ancrllary Agreements to which it is a party;

(e) - a certlﬁcate of an ofﬁcer of Purchaser dated as of the Closmg Date, as to

. the matters set forth in Sectrons 9.1and 9.2;

. (t) ‘ a complete copy of Purchaser S artrcles of 1ncorporat10n (and all
amendments thereto) certified by the ACC as of a date not more than five 5) Business Days
prior to the Closing Date and a complete copy . of the bylaws (and all amendments thereto),
certified by an ofﬁcer of Purchaser; .

(g) ~ a certificate from the ACC,b dated no earlier than five (5) Busimess Days
prior to the Closing Date, as to the good standing and legal existence of Purchaser in Arizona,
and ”

(h)  such other documents as Seller may reasonably request to carry out the
purposes of this Agreement

3.6  Allocation of Purchase Price. Seller and Purchaser agree that prior to the
Closmg, the Purchase Price shall be allocated among the Purchased Assets in accordance with an
allocation schedule (the “Purchase Price Allocation Schedule”) agreed upon by Purchaser and
Seller, which shall be prepared in a manner required by Section 1060 of the Code and any other
apphcable Law and delivered by Purchaser to Seller prior to the Closmg Seller and Purchaser |
each shall prepare a mutually acceptable and substantially identical IRS Form 8594 “Asset
Acquisition Statements. Under Section 1060” consistent with the Purchase Price Allocation
Schedule which the Part1es shall use to report the transactions contemplated by this Agreement to
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the applicable Taxing Authorities. Each of Seller and Purchaser agrees to provide the other
promptly with any other information required to complete Form 8594. (e T T

“ ARTICLEIV

REPRESENTATION S AND WARRANTIES OF SELLER

The representatlons and warrantles contamed in thrs Artrcle IV are quahﬁed by the
disclosure made with respect to such particular representations and warranties in the Schedules
attached hereto, to the extent that such disclosure specifically identifies, or that it is reasonably
apparent that such disclosure relates to, the subsections that it qualifies. *This Article IV and the
Schedules shall be read together as an integrated provision. = Seller hereby represents and
warrants to Purchaser that except as dlsclosed in the Schedules

4.1 Orgamzatzon, Standmg and Power Seller is-a’ rduly
formed validly existing and in good standing under the Laws of ===+~ and has all
requisite power and authority to conduct its business as it is now bemg conducted and to own,
lease and operate the Business and the Purchased Assets. Seller is duly qualified or licensed to
do business in each jurisdiction in which the ownership or operatron of the Purchased Assets or
the nature of the business conducted by it make such quahﬁcatlon or licensing necessary. Seller'
has made avarlable 1o Purchaser true correct and complete cop1es of its Charter Documents e

4.2 Authorzty Seller has all requls1te [corporate] power and authorrty to execute and
deliver this Agreement and each of the Ancillary Agreements to which it is a party, to perform its
obligations hereunder and thereunder and to consummate the transactions contemplated hereby
and thereby. The execution and dehvery by Seller of this Agreement and"each Ancillary
Agreement to which it is a party, and the performance by Seller of its obligations hereunder and
thereunder, have been duly and validly authorized by all necessary [corporate] action. This.
Agreement and each of the Ancillary Agreements to which Seller is a party have been duly and
validly executed and delivered by Seller and constitute the legal, valid and bmdrng obhgatron of
Seller enforceable against Seller in accordance with their respective terms, except as the same -
may be limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or other
similar Laws relatmg to or affecting the nghts of credrtors generally, or by general equitable
principles. .

4.3  No Conflicts. The execution, delivery and performance by Seller of this
Agreement and each of the Ancillary Agreements to which it is a party and the completlon of the
transactions contemplated hereby and thereby do not and will not:

(a) B conﬂ1ct with or result in a violation or breach of any of the terms,
cond1t1ons or provisions of the Charter Documents of Seller;

(b)  assuming the consents set forth on Schedule 4 3(b) (the “Seller
Consents”) have been obtamed

@) violate, result in a breach of, constitute (with due notice or lapse of
time or both) a default or cause any obligation, penalty, premium or right of
termination, cancellation or acceleration to arise or accrue under, any Contract to
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which Seller is a party or by which it or any of the Purchased Assets may be
bound, except for any such defaults or consents (or rights of' termination,
cancellation or acceleration) as to which requisite waivers or consents have been
obtained or which would not, mdrvrdually or. in the aggregate reasonably be
expected to have a Matenal Adverse Effect :

(11) result in the creation or 1mposrtron of any hen charge or Lren of
any kind whatsoever upon any of the Purchased Assets z S

(ii1)  result in the cancellation, modification, revocation or suspension of
any Transferred Contract Transferred Perrmt or Transferred Intellectual Property,

f (1v) requrre the consent approval or notlﬁcatlon of or reglstratron or.
ﬁhng w1th any third party; ‘ : — s

(v) - cause Purchaser, any of its Affiliates, or any: of the Purchased

Assets to become subject to, or liable for the payment of; any Tax relating to the

- operation of Seller, the Purchased Assets or the Business for any penod endrng or
- deemed to end on or before the Closing Date; and: .

(c) assummg all requlred ﬁhngs approvals consents authonzatrons and
notices set forth on Schedule 4.3(c) (collectively, the “Seller Approvals”) have been made,
obtained or given, (i) conflict with or result in a violation or breach of any term or provision of
any Law or writ, judgment, order or decree applicable to Seller or of its Assets, or (ii) require the:
consent, approval, or notification of, or regrstratron or ﬁhng with, any Governmental Authonty
under any apphcable Law. : : G : R

: 4. 4 Busmess The Busrness is the only busmess operatlon carrred on by Seller
Except for the Excluded Items, the Purchased Assets are sufficient to operate the Business as:
currently operated and constitute all the assets and rights that are used by Seller or any. of its
Affiliates in connection with the operation.of the Business.  All'equipment included in the
Purchased Assets (other than spare parts and other equipment not currently in service) and all
buildings, structures and fixtures constituting part of the Project have been maintained by Seller
in accordance with Good Operating Practices, except for ordinary wear and tear. There are no -
pending or threatened proceedings-or governmental actions to condemn or take by power of
eminent domain all or. any part of the Purchased Assets. « :

4 5 Subszdzanes. [Seller does not have any subsrdlanes or own equrty 1nterests n any
Person.] »

4.6  Legal Proceedings.

(@  Neither Seller nor any of its Affiliates has been served with notice of any
Claim, and none has been threatened against any such Person that (a) affects Seller or the
Purchased Assets and would, individually or in the aggregate, if pursued or resulting in a
judgment against Seller, reasonably be expected to have a Material Adverse Effect or (b) seeks a
writ, judgment, order or decree restraining, enjoining or otherwise prohibiting or making illegal
any of the transactions contemplated by this Agreement. Seller does not have any Knowledge of
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any facts that would reasonably be expected to form the basis for any such Claim, writ,
Judgment order or decree .y N

f (b) Schedule 4. 6(b) reﬂects all of the currently pendmg legal proceedings
relating to ,the PrOJect or the Business before any Governmental Authority. All currently
effective filings relating to the Project or the Business heretofore made by Seller with any
Governmental Authority were made in compliance with the Laws then applicable thereto and the
information contamed therein-was true and correct in all respects-as of the respective dates of
such filings. :

4.7 - Compliance with Laws and Orders. Seller is in compliance with all Laws and
orders applicable to it, except where any such non-compliance would not, in the aggregate,
reasonably be expected to have a Material Adverse Effect; provided that this Section 4.7 does
not address Environmental Laws, which are exclusively addressed by Sections 4.15 and 4.16.

4.8  Liabilities: Except as disclosed on Schedule 4.8; Seller has no Liabilities that
. individually or in the aggregate exceed § _; excluding (i) Liabilities under the Material
Contracts, (ii) liabilities under. this Agreement, (iii) Liabilities under Seller’s Permits listed on
Schedule 4.15, (iv) Liabilities under this Agreement for which-Seller is responsible, and '(V)
L1ab1ht1es incurred after the date hereof 1n accordance w1th the provrs1ons contained in

4.9 - Absence of Certain Changes or Events. Except as set forth in Schedule 4.9,’and
except as,otherwise contemplated by this Agreement, since = 20, there has not
been:: (i) any Material Adverse Effect; (ii) any'da;rnage,destructlon or casualty loss, whether:
covered by insurance or not, which had a Material Adverse Effect; (iii) any entry into any
agreement, commitment or transaction (including, without limitation, any borrowing, capital
expenditure or ‘capital financing) by Seller or'any of its Affiliates, which is matenal to the
Business or operatlons of the Purchased Assets, except agreements commitments or transactions
in the ordinary course of business or as contemplated herein; or (iv) any action that would have
been proh1b1ted by Artlcle VI had thlS Agreement been in effect at the trme of such actmn i

- 4.10 - Taxes. All Tax Returns that are requ1red to be ﬁled on or before the Closmg Date
by, on behalf of or relating to Seller or its financial results have been or will be duly and timely.
filed. All Taxes that are shown to be due on such Tax Returns have been or will be timely paid
in full. All withholding Tax requirements imposed on Seller have been satisfied in full in all
respects. Seller does not have in force any waiver of any statute of limitations in respect of
Taxes or any extension of time with respect to a Tax assessment or ‘deficiency. There are no
pending or active audits or threatened audits or proposed deficiencies or other claims for unpaid
Taxes of Seller.

4,1 1 Regulatory Status

() [Seller is quahﬁed as an “exempt wholesale generator” and the Project is
an “eliglble facility,” each within the meaning of Section 32(a) of the Public Utility Holding
Company Act of 1935. Except as set forth on' Schedule 4.11(a), Seller is not subject to
regulation as a public utility or public service company (or similar designation) by the United
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States, any State of the United States, any forelgn country or any municipality or any political
subdivision of the foregoing.}

(b) Seller is not an “investment company,” a company “controlled” by an
“investment company” or an “investment advisor” within the meaning of the Investment
Company Act of 1940. : R ATIE IO TR SR I SRR R

4.12 Contracts.

(a) - Schedule 4.12(a) sets forth a complete and accurate list as of the date of
this Agreement of all of the following Transferred Contracts to which- Seller 1s a party or by
which the Purchased Assets may be bound (collectwely, “Matertal Contracts” and individually a
“Material Contract”): ‘

(1) Contracts for the future purchase exchange or sale of gas;

(i1) Contracts for the future purchase exchange or sale of power or
anc111ary services;

(111) Contracts for the future purchase, exchance or sale of steam;"

(iv)  Contracts for the future transportation or transmission of gas or
electric power; E , S

- (V). 1interconnection Contract‘s';‘.;,

(vi)  Contracts (A) for the sale of any Asset or (B) that grant a right or
option to purchase any Asset, other than Contracts entered into in the ordinary
course of business relating to Assets with a value of less than §
individually or$_ . inthe aggregate ~

: (Vii) Contracts for the future prov131on of goods or serv1ces requmng
payments in excessof §____ _for each individual Contract; ‘

(V111) Contracts under Wthh Seller has created 1ncurred assumed or
guaranteed any outstanding mdebtedness for borrowed ‘money or. any capitalized
lease obligation, or under. which Seller has 1mposed a security interest on any of
its Assets, tanglble or intangible, Wthh security. 1nterest secures outstanding
indebtedness for borrowed money;

(ix) = outstanding agreements of guaranty, surety or indemnification,
direct or indirect, by Seller, or by any Affiliate of Seller for the beneﬁt of Seller;

k (X) L Contracts with Sel]er or any Afﬁhate of Seller relatmg to the future
provision of goods or services;
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(x1)  Contracts for consulting providing annual compensation in excess
of § and which are not cancelable by Seller on notice of 90 days or
less;

. (xi1) . outstanding futures, swap, collar, put, call, floor, cap, option or
other Contracts that are intended to benefit from or reduce or eliminate the risk of
fluctuations in the price of commodities, including electric power gas or
securities; i ,

. (x11) - Contracts that purport to limit Seller’s freedorn to compete in any
line of busmess orin any geographlc area; : Ui e e

(x1v) partnershlp, Jornt venture or 11m1ted hab1hty company agreements,x
and

(xv)‘ Contracts conveymg, grantm leasing or assigning an interest in
real property to Seller. - el

(b) Seller has prov1ded Purchaser with, or access to, true and complete copies
of all Material Contracts. .~ «vor oo i o f

C (c): . Each of the Material Contracts is in full force and effect in all material
respects and constltutes a valid and binding obligation of Seller and of the other parties thereto
and, except as disclosed in Schedule 4.12(c), may be transferred to Purchaser pursuant to this
Agreement without the consent of the other parties thereto and will continue in full force and
effect thereafter, in each case without breachmg the terms thereof or resultlng in the forfeiture or
1mpa1rment of any nghts thereunder P : : ~ :

(d) Except as set forth n Schedule 4 12( d) there 1s not under any Material
Contract any default or event which, with notice or lapse of time or both, (i) would constitute a
default by Seller or any other party thereto, (ii) would constitute a default by Seller or any other
party thereto which would give rise to an automatic termination, or the right of discretionary
termination thereof, or (iil) would cause the acceleration of any of Seller’s obligations thereunder
or result in the creation of any Lien (other than any Permitted Lien) on any of the Purchased
Assets. There are no claims, actions, proceedings or investigations pending or threatened against
Seller or any other party to any Transferred Contract before any Governmental Authority or body
acting in an adjudicative capacity relatlng in any way to any Transferred Contract or the subject
matter thereof. Seller has no Knowledge of any defense offset or countercla1m arising under
any Material Contract.

" (e)  Schedule 4.12(¢) details all  warranties by any vendor, materialman,
supplier, contractor or subcontractor relating to the Purchased Assets or any component thereof
and specifies the following information with respect to each such warranty: (i) the terms and
conditions of the warranty and the item of equipment or other item of the Purchased Assets to
which the warranty is applicable; (ii) the contract or agreement pursuant to which the warranty
was given or made (a true and complete copy of each such contract or agreement has been
provided to Purchaser); (iii) the entity giving or making the warranty and any entity assuming or
otherwise liable for any part of the warranty obligation and the details of any such assumption or
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liability, with a copy thereof; (iv) the entity to whom the warranty was originally given or made -
and each and every assignment of such warranty thereafter, with a copy thereof; (v) the date that
the warranty period or any component thereof commenced and the action or event that caused
the warranty period or such component to commence; (vi) the term of the warranty period and
each component thereof and the anticipated last day of such warranty period or component; (vii)
a description of any warranty work done under the applicable warranty, the date thereof and the
applicable warranty period for the warranty work; and (viir) the names and contact information
of each person or entity whose consent is required for the transfer of such warranties to
Purchaser. Except as disclosed ‘on’ Schedule 4.12(e), Seller has complied with ‘all storage,
installation, operation, maintenance and other Ttequirements with ‘respect to each item of
equipment or other item of the Purchased Assets to which each warranty relates and each other
condition to the continued effectiveness of each such warranty, and there aré no events that have
occurred or conditions applicable that constrtute or may constrtute a defense to the contrnumg
effectlveness of each such Warranty : ~ x EE SEE

4. 13 Real Properlfy

i (a) Transferred Real Property..'Schedule 4.13(a) contains a true and complete
hst of all Real Property of Seller- that is part of 'the Purchased Assets (including, without
limitation, all rights of Seller relating to any associated interconnection or similar facilities,
rights of way, encumbrances or other such rights). Seller owns or leases (as tenant or lessee) all
Real Property listed on Schedule 4.13(a), in each case free and clear of all Liens (except for
Permitted Liens that do not affect the use or marketability of such Real Property) created by,

through or under Seller except as otherwrse noted on Schedule 4 13(¢ a‘) e

(b) Encumbrances and Improvements Schedule 4. 13(b) includes &
description of all land, and all encumbrances, easements, licenses or rights of way of record (or,
if not of record, of which Seller has Knowledge) granted on.or appurtenant to or otherwise
affecting the Real Property, and all plants, buildings, structures or other Improvements located
thereon. All Liens, easements or rights of way that are not of record, if any, would not have a
Material Adverse Effect. ‘There are now in full force and effect duly issued certificates of
occupancy permitting the Real Property and Improvements Tocated thereon to be legally used
and occupied as the same are now constituted. No fact or condition exists which would prohrbrt
or adversely affect the ordinary rights of access to and from the Real Property from and to the
existing highways and roads and there is no pending or threatened . restriction or denial,
governmental or otherwise, upon such i mgress and egress. There is not (i) any claim of adverse
possession or prescriptive rights 1nvolv1ng any of the Real Property, (ii) any structure located on
any Real Property which encroaches on or over the boundaries of nelghbonng or adjacent
propertres or (iii) any structure of any other party which encroaches on or over the boundanes of
any such Real Property. No publrc improvements have been commenced and none are planned
which.in either case may result in special assessments or otherwise would, individually or in the
aggregate, reasonably be expected to have a Material Adverse Effect. =

(9 Real Propertv Leases. Except as set forth in Schedule 4. 13(c), there are no
real property leases recorded or unrecorded (the “Real Property Leases”), relating to_the
Purchased Assets under which Seller is a lessee, lessor or under which Seller has any interest.
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(d) ... Approval. No state, municipal, or other governmental approval regarding
the division, platting, or mapping of real estate is required as a prerequisite to the conveyance by
Seller to Purchaser (or as a prerequisite to the recordrng of any conveyance document) of any
Real Property pursuant to the terms hereof : ; T

; s v(e),,,; Governmental Restnctlons Condemnatlon Seller has not recelved nor
has Knowledge of, any notlﬂcatlons restrictions;. Or.. strpulatrons from the United States of
America, the State of - the County of ... ,.Or-any. other governmentalk
authority requiring any. work to be done on the Real Property or threatemng the use of the Real
Property. There are no pending or threatened condemnation proceedings affecting any portion of -
the Real Property. - Seller is-not subject to, nor does any basis exist for, any order, judgment,.
decree . or. governmental restriction -which would adversely. affect this.. transaction, the  Real
Property -or the use.of the Real Property in the manner presently being conducted by Seller.
Seller has no Knowledge of any plan, study, litigation, action, proceeding or effort by any
governmental authority or private party which in any way challenges, affects or would challenoe
or affect the continuation of the present use and operation of the Real Property.- -

«(f)  Title and Access. Fee simple title to the Real Property is currently vested
in. Seller Permanent legal access as presently exrstrng is avarlable to the Real Property from a
dedrcated pubhc rrght-of-way * o G el e i AR

(g) Knowledge of Adverse Trtle Matters Except as shown on the Survey,;
Seller has no Knowledge of any title defect, Lien, encumbrance, adverse claim, or other matter:

relatrng to the title to the Real Property or to the title insurance coverage for the Real Property.

which it has not dlsclosed n wrrtmg to the Title Insurer or which is not shown by the public
records - PR : S ‘ ,

b (h) Absenee of Llens No Lrens agarnst the Real Property are threatened :
pendmg or has arisen or exists under Federal or state tax, envrronmental or other Law. - ,

(1) , Ut111t1es Water sewer telephone gas and electrrcal facﬂrtres are
presently 1nstalled to the Real Property hne are available and i in good working order and are in
compliance with all apphcable Laws of all Governmental Authorities having _]llI‘lSdlCthI‘l and
with the rules and regulatrons of the relevant pubhc utrlmes V

(]) ‘Zoning. The Real Property is zoned

(k) Condition of Property All of the 1rnprovements burldrnos and fixtures on
or part of the Real Property are constructed in a good and workmanhke manner, are structurally
sound are 1n good and proper workmg condrtron and repalr normal wear and tear excepted ‘

: Sy Insurance.“ “Seller has not received any notices from any insurance
company of any defects or any inadequacies in the Real Property or any part thereof which
would adversely affect the 1nsurab1hty of the Real Property. The Real Property 1s in compliance
with the requlrements of all 1nsurance carners currently prov1d1ng 1nsurance for the Real
Property
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(m) Compliance. Seller has complied, in all respects, with all Laws,
ordinances, rules, regulations, requirements and orders of federal, state, or local governments
and/or their agencies with respect to the Real Property and the operations presently being
conducted by Seller upon the Real Property. Neither the Real Property, nor any improvement or
building upon the Rea] Property, nor the continued maintenance, operation or use of any portion
of the Real Property, nor the current operations on the Real Property, violates, in any respect, any
such Laws, ordinances, rules, regulations, requirements and orders, including, but not limited to
zoning or building Laws, ordinances, orders or regulations. Seller has obtained all licenses,
consents, permits and other governmental authorizations currently required for the conduct of the
current operations on the Real Property. All such licenses, consents, perrmts and authorizations
are 1n full force and effect and Seller 1s in full comphance therewrth

: ' (n) Archeologlcal Artlfacts and Endangered Species. ‘To Seller’s Knowledge

there are no historical or archeological materials or artifacts of any kind or any Indian ruins of

any kind located on the Real Property. To Seller’s Knowledge, no part of the Real Property is

“critical habitat” as defined in the Federal Endangered Species Act, 16 U.S.C. §§ 1531 et seq., as

amended, or in regulations promulgated thereunder, nor are any “endangered species” or
threatened spe01es located on the Real Property, as deﬁned therem '

: (o) Amencans w1th Dlsabrhtres Act Seller has recelved no notices of
violation of, and the Real Property 1s in cornphance w1th the Amencans with Dlsabrhtres Act of
1990 as amended : i : : g :

(p) Special Distrlcts The Real Property is not located W1th1n any water
conservation, irrigation, soil conservation, weed or insect abatement, or other similar district, or
any special improvement district. Except as shown on the Survey, the Real Property 1s not
within a flood plain, flood way or flood control drstnct

(@  Taxes. Seller does not have any habrhty for any taxes or any interest or
penalty in respect thereof, of any nature that may be assessed against Purchaser or that are or
may become a Lien against the Real Property, other than the hen for current real property taxes-
not yet due and payable : o

(r) Mechamcs Lrens Except as described in Schedule 4.13(r), no work has
been performed on or about the Real Property or to any improvements located thereon within six
(6) months prior to the date of thrs Agreement that could g1ve rise to any mechanics’ or
materialmen’s Liens. ‘ : , »

(s) Water Rrght

(1) Seller holds all water nghts appurtenant to the Property, 1nclud1ng
those certificated rights identified ‘on - Schedule 4.13(s)(i) attached hereto
(collectlvely, the “ Water Rzghts”) SRS

(n) Seller owns those wells (“Wells™) and Well sites further 1dent1ﬁed
on Schedule 4.13(s)(ii).
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.utthzed for non-irri gatlon purposes ]

(ui) [For each of the last - - years, that portion of the Real
Property to which the Water Rights identified as Water No. __. - e
appurtenant has been irrigated with groundwater- pumped pursuant to those

- certificated rights. For each of the last five years, water has been withdrawn from

the Real Property to which “Water Rrght No [ s vig appurtenant -and

(1v) The Water nghts remain appurtenant to the Real Property, no

. Water Rights have been severed from that portlon of the Real Property to. whrch :

.. they are appurtenant..

(v) S‘eyller‘has used all groundwater pumped pursuant to a Certrﬁcate of ,
Grandfathered Groundwater Right (a “Water Rights Certificate’) issued by the

. o Departrnent of Water Resources] (“DWR”) solely for the “purposes.

4.14

| ,1dent1ﬁed in such Certificate in-such a manner that the Water R1ghts are not:

subject to claims of abandonment of forfeiture. = .1 v o

k(‘vi) All ﬁhngs reg1$trat10ns and assessments for the Water nghts
appurtenant to the Real Property have been made and are current with all

~appropriate governmental agencies, including but not limited to DWR. As used
herein, the phrase, “filings, registrations and assessments” includes but.is:not

limited to registrations of Wells and all notifications of change of ownership
forms necessary to assign, transfer or otherwise convey the reported ownership of

| the Water R10hts and Wells from any prevrous owner to the Seller

(Vn) As of the date hereof there are no . charges pump taxes
groundwater withdrawal and use fees: or assessments. due or owing to-any state
aoency mcludrn0 DWR for the Water Rrahts

(v111) As of the date hereof there are no enforcement actrons by DWR
threatened or pending against Seller relating to the Water Rights, and furthermore,
Seller hereby warrants and represents that it is in total and absolute compliance
with all water conservation rules, regulations and requirements as set forth in [the
apphcable management plans for the o actrve management area]

(1x) Seller has caused Annual Groundwater Wrthdrawal -and Use

‘Reports to be prepared and filed annually with DWR for each Water Right,

pursuant to the rules and regulations promulgated by DWR.

Personal Property. Seller has good title to all of its tangible personal property,

including the tangible personal property listed on Schedule 4.14, free and clear of all Liens,
except for Permitted Liens. The foregoing shall not apply with respect to any item of Intellectual
Property, which is governed exclusively by Section 4.18. Seller has good title, free and clear of
Liens (other than Permitted Liens), to the spare parts in inventory listed on Schedule 4.14.
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4.15 = Permits.

(a) Seller has all Permits required for the ownersh1p and operation of the
Project by Seller in the manner in which it is currently owned and operated. All such Permits are
set forth on Schedule 4.15, are in full force and effect, and have not been amended except for
extensions in the ordinary course of busmess

(b) Seller is in substant1al comphance with all Per:rmts set forth on Schedule
4.15, and Seller has not received any written notification from any Governmental Authority
alleging that it is in violation of any such Permits. ‘ : : / o

4.16 Environmental Matters.

(a) Seller has made available to Purchaser, on a confidential basis, true and
complete copies of all material environmental site assessment reports, studies and related
documents in the possession of, or available to, Seller and that relate to envrronmental matters in
connectron with the operation of the Project or the Real Property

(b) Except as set forth on Schedule 4 l6(b)

L@ Seller has not been served w1thr notice of any Environmental
Claims, actions, proceedings or investigations and no Environmental Claims are
threatened against Seller before any Govemmental Authority or other Person
(1nclud1ng any private: cmzen s group) under any Env1ronmental Laws;

(11) there has been 1o event or occurrence at or from the Pro; ect that
has caused or would cause Seller to fail to comply with appheable Environmental
Laws in any respect, : e ‘

(iii) there has,beenvno Release of any HaZardons Material at or from the
Project that would result in an Environmental Claim;

(iv)  there are no outstanding judgments, decrees or judiclal orders
relating to the Purchased ‘Assets regarding compliance with any Environmental

Law or to the investigation or cleanup -of Hazardous Materials under any
‘Environmental Law relating to the Purchased Assets;

: (v) Seller 1s a:nd at all tlmes has been 1n ﬁtll comphance w1th and has, |
-not been and is not in V1olat1on of or liable. under any Environmental Law in
connection with the Business or the Purchased Assets and.

(v1) there are no Env1ronmenta_l L1ab1ht1es. |

(c)  Seller makes no representation or warranty regarding any environmental
matters except as expressly set forth in Sectlons 4 15 and 4.16.

4.17 " Insurance. The PrOJect and 1ts tang1b1e Assets are covered by 1nsurance pol1c1es
in such amounts and against such nsks and losses as are con51stent with Seller s h1stor1cal
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practices. Except as set forth in Schedule 4.17, all such policies purchased or held by and
insuring the Business or the Purchased Assets are in full force and effect, all premiums with
respect thereto covering all periods up to and including the date as of which this representation is
being made have been paid, and no notice of cancellation or termination has been received with
respect to any such policy which was not replaced on substantially similar terms prior to the date
of such cancellation. Seller has provided to Purchaser a summary of the loss experience under
each insurance policy insuring the Business or the Purchased Assets. Except as described in
Schedule 4.17, Seller has not been refused any insurance with respect to the Business or the
Purchased Assets nor has its coverage been limited by any insurance carrier to which it has
applied for any such insurance or with which it has carried insurance during the last twelve (12):
months.

4. 18 I ntellectual Property Except for the Excluded Items

: (a) : Schedule 4.18 hsts all 1ssued patents and reglstered trademarks owned by
Seller and currently used in the United States in the Business as“currently conducted. " As
described on Schedule 4.18, Seller owns, or has the license or right to use for the Business, all
material Intellectual Property currently used n the Busmess

(b) Seller has not recewed ﬁom any thlrd party a cla1rn in writing that Seller is
infringing the Intellectual Property of such third party. To Seller’s Knowledge, no third party is -
1nfrmgm0 any Intellectual Property owned or exclus1vely hcensed by Seller p’ =

, 4.19 Related Persans Except as set forth on Schedule 4. 19 no Afﬁhate of Seller has
any interest in any of the Purchased Assets, no Afﬁhate of Seller 1sa party to any Contract with
Seller excludmg the Excluded Items : -

4. 20 Brokers Seller does not have any habrhtv or obhgatron to pay fees or
commissions to any broker, finder or agent with respect to the transacnons contemplated by this
Agreement for which Purchaser could become hable or obli gated

4.21 E mployees

C(a)y Schedule 4 21( a) sets forth with- respect to each employee of Seller
(including any employee who is on a leave of absence.or on layoff status): (i) the name and title
of such employee; (ii) the aggregate dollar amounts of the compensation (including wages,
salary, commissions, fringe benefits, bonuses, profit-sharing payments and other payments or
benefits of ‘any type) received by such employee from the Seller; (iii) such employee’s
annualized compensation as of the date of this Agreement; (iv) the number of hours of sick-time
which such employee has accrued as of the date hereof and the aggregate dollar amount thereof;
and (v) the number of hours of vacation time Whlch such employee has accrued as of the date
hereof and the aggregate dollar amount thereof. ‘

“(b) Except as set forth on Schedule 4.21(b); Seller is not a party to or bound
by, and has never been a party to or bound by; any employment contract or any union contract,
collective bargaining agreement or similar contract. The employment of the employees of Seller
is terminable by Seller at will and no employee is entitled to severance pay or other beneﬁts
following termination or resignation, except as otherwise provided by Law.
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: (c) - Seller has delivered to Purchaser accurate and complete copies of all
employee manuals and handbooks, disclosure materials, policy statements and other materials
relating to the employment of the current and former employees of Seller

(d) Schedule 4.21(d) sets forth the name of and a general descnptron of the
services performed by, each 1ndependent contractor to whom Seller has made any payment since
J anuary 1 2003 = N 5 : v

4 22 Employee Benef ts Set forth on Schedule 4 22 isa complete and correct hst of
all Benefit Plans. Seller has not assumed (voluntarily or by operation of Law or order) or
incurred any Liabilities associated with employees or employee benefit plans, including without
limitation under or pursuant to the ERISA. ‘With respect to any “employee benefit plan,” within
the meaning of Section 3(3) of ERISA, that is sponsored, maintained or contributed to, or has
been sponsored, maintained or contributed to within six years prior to the date of this Agreement,

by any ERISA Affiliate, (a) no withdrawal liability, within the meaning of Section 4201 of

ERISA, has been incurred, which withdrawal hability has not been satisfied, (b) no liability to

the Pension Benefit Guaranty Corporation has been incurred by any such entity, which liability

has not been satisfied, (c) no accumulated funding deficiency, whether or not waived, within the -
meaning of Section 302 of ERISA or Section 412 of the Code has been incurred, (d) all

contributions (including installments) to such plan required by Section 302 of ERISA and

Section 412 of the Code have been timely made, and (¢) no condition exists or event or

transaction has occurred with respect to any such plan which could result 1 n Seller incurring any

matenal 11ab1hty, ﬁne or penalty '

©4.23 Improvements Except as set forth in Schedule 4.23, Seller has not. recelved any
written notices from any Governmental Authority stating or alleging that any Improvements with
respect to the Purchased Assets have not been constructed in compliance with applicable Law.
Except as set forth in Schedule 4.23, no written notice has been received by Seller from any
Governmental Authonty requiring or adv1smg as to the need for any repalr alterahon restoratlon
or unprovement n connectlon W1th the Purchased Assets - :

424  Full Disclosure.” None of the representations ‘or warranties contained in this
Article IV, including, without limitation, the Schedules, contains any untrue statement of a
material fact or omits to state a matenal fact necessary in order to make the statements contained
herem or therein not m1sleadmg ‘ :

- ARTICLE V
REPRESENTATIONS AND WARRAN TIES OF PURCHASER
Purchaser hereby represents and warrants to Seller that

5.1 Corporate Existence. Purchaser is a corporat1on duly organized, validly existing
and in good standing under the Laws the State of Arizona and has all requisite corporate power
and authority to enter into this Agreement and each of the Ancillary Agreements to which it is a
party, to perform its obligations hereunder and thereunder and to consummate the transactions
contemplated hereby and thereby. Purchaser is duly qualified or licensed to do business in each
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other jurisdiction where the actions required to be performed by it hereunder makes such
qualification or licensing necessary, except in those jurisdictions where the failure to be so
qualified or licensed would not reasonably be expected to result in a material adverse effect on
Purchaser S abrhty to perform 1ts obhgatlons hereunder

; 5 2 Authorzty The executron and dehvery by Purchaser of thrs Agreement and each
of the Ancrllary Agreements to which it is a party and the performance by Purchaser of its
obligations hereunder and thereunder have been duly and validly authorized by all corporate
action on behalf of Purchaser. This Agreement and each of the Ancillary Agreements to which
Purchaser is a party have been duly and 'validly executed and delivered by Purchaser and
constitute the legal, valid and binding obligation of Purchaser enforceable against Purchaser in
accordance with their- terms except as the same may be limited by bankruptcy, ‘insolvency,
reorganization, arrangement, moratorium or other similar Laws relatrng to or affectmg the rrghts -
of credltors generally, or by general equrtable prmmples R R T R

S 3 No Con ﬂzcts The executron delrvery, and perforrnance by Purchaser of thrs
Agreement and each of the Ancillary Agreements to which it is a party and the completron of the
transactions contemplated hereby and thereby do not and erl not e

: (a) conﬂrct w1th or result in a v1olat10n or breach of any of the terms,’
conditions or prov1s1ons of its Charter Documents; ; ot

(b) be in vrolatron of or result in a default (or give rise to- any nght of
termination, cancellation or acceleration) under any material contract to which Purchaser is a
party or by which any of its Assets may be bound except for any such violations or defaults (or
rights of termination, cancellatlon or acceleratlon) which . are not, 1nd1v1dually or. in the
aggregate matenal or ~ : e :

S (c) assummg all requrred ﬁhnos approvals consents authonzatrons and,
notrces set forth in Schedule 5.3(c) (collectively, the “Purchaser Approvals ) have been made,
obtained or given, (i) conflict with or result in a violation or breach of any term or provision of
any Law or writ, judgment, order or decree applicable to Purchaser or any of its Assets or (ii)

- require the consent or approval of any Governmental Authority under any applicable Law.

5.4  Legal Proceedings. Purchaser has not been served with notice of any Claim, and
to Purchaser’s knowledge, none is threatened, against Purchaser which seeks a writ, judgment,
order or decree restraining, enjoining or otherwise prohibiting or making illegal any of the
transactions contemplated by this Agreement

5.5 Complumce wzth Laws and Orders Purchaser is not in vrolatron of or in default
under any Law or order applicable to Purchaser or its Assets the effect of which, individually or
in the aggregate, could reasonably be expected to hrnder or prevent Purchaser from performing
its obhgatlons hereunder. . i e

56 Brokers. Purchaseruydoes not have any liabllity' or obligation to pay fees or
commissions to any broker, finder or agent with respect to the transactions contemplated by this
Agreement for which Seller could become liable or obligated. o
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5.7  Financial Resources. Subject to Purchaser’s receipt of the ACC order referenced
in Section 8.7(b), Purchaser has cash or credit available, and will have cash available at the
Closing, to enable it to purchase the Purchased Assets on the terms hereof. -

ARTICLE V1

COVENANTS
The Pames hereby covenant and agree as follows

6.1 Reoulatory and Other Approvals From 't‘he date hereof until Closing (the
“Interim Period”):

(a) The Partles wﬂl in order to consummate the transactrons contemplated
hereby (mcludlng, without hmltatlon the transfer of the Transferred Permits to Purchaser), (i)
take such reasonable steps as are necessary or desnrable and proceed dlhoently and in good fa1th
and use all reasonable efforts to obtain the Seller Approvals, Seller Consents, and Purchaser
Approvals, and to make all filings with, and to give all notices to, Governmental Authorities, and
(i1) provide such other information and communications to such Governmental Authorities or
other Persons as such Governmental Authorities or other Persons may reasonably request in
connection therewith. Without limiting the generality of the foregoing, the Parties shall provide,
and cause their Affiliates to provide, true and accurate information in a timely manner with
respect to all filings with and notices to Governmental Authorities. Nothing in this Section
6.1(a) shall be construed to require Purchaser to take any action with respect to:filings with or
notices to-Governmental Authorities that in Purchaser’s discretion could adversely affect any '
other proceeding with such Governmental Authorities. ‘ g LR

(b)  The Parties will provide prompt notification to each other when any such
approval referred to in clause (a)(i) above is obtained, taken, made or given, as applicable, and
will advise each other of any material communications with any Governmental Authority from
which such approval is required regarding any pending application or request for approval by
such Governmental Authority of any of the transactions contemplated by this Agreement. «

(c) Each Party shall prepare, as soon as is practical following the execution of
this Agreement, all necessary filings in connection with the transactions contemplated by this
Agreement that may be required by FERC or-under the HSR Act. Each Party shall submit such
filings as soon as practicable, but in no event later than 15 days after the execution hereof for
filings under the HSR Act. - Unless the Parties agree otherwise at the time of filing, the Parties
shall request expedited treatment of the HSR Act and FERC filings. The Parties shall prompﬂy' "
make any appropriate or necessary subsequent or supplemental filings and shall cooperate in the
preparation of such filings as is reasonably necessary and appropriate. '

"6.2  Access of Purchaser. During the Interim Period, Seller will provide Purchaser
and its Representatives with reasonable access, upon reasonable prior notice and during normal
business hours, to the Project, all Contracts to which Seller is a party or by which the Purchased
Assets are bound, all books and records of Seller, including all environmental records, permits,
and compliance audits, and the officers and employees of Seller or its Affiliates who have
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significant responsibility for Seller, but only to the extent that such access does not unreasonably
interfere with the Business of Seller and that such access is reasonably related to the requesting
Party’s obligations and rights hereunder; provided that Seller shall have the right to (i) have a
Representative present for any communication with employees or officers of Seller or its
Affiliates. and (ii) impose reasonable restrictions and requirements for safety purposes.
Purchaser shall be entitled, at its sole cost and expense, to have the Real Property surveyed and
to conduct physical inspections (including; without limitation, invasive testing procedures) of the
Real Property. Purchaser shall provide Seller with not less than five Business Days prior written
notice of the date and time on which any such entry upon the Real Property shall occur.
Prornptly upon completron of any such entry, Purchaser shall repa;rr any damaoe caused by such

entry. -

6.3  Certain Restrictions. Except as set forth in Schedule 6.3, durmo the Interim
Period, Seller will operate and maintain the Business and the Purchased Assets in the usual and
ordinary course consistent with Good Operatrng Practices. ~ Without hrnltmor the foregomg, k
except as consented to by Purchaser durm0 the lnternn Perrod Seller wrll not: :

(a) permit, allow, or suffer to ex1st any Llen (other than a Pennrtted Llen)

agalnst any ‘of the Purchased Assets : - : i 5
e (b) grant any waiver of any matenal term under or glve any rnatenal consent‘

,w1th respect to any Matenal Contract : : TS e b

) sell lease (as lessor) transfer convey or other‘mse drspose of any i
Purchased Assets (including by way of merger, liquidation.or dissolution), other than Assets-
used, consumed or replaced in the ordinary course of business consistent. with Good Operating
Practlces

: (d) other than trade payables incurred in the ordinary course of business or
accounts payable pursuant to the Material Contracts, incur, create, assume or otherwise become

liable for indebtedness or issue any debt securities or assume or guarantee the obhgauons of any
other Person; : T : fri oo

; (e) change any accounting method or practice in a manner that is inconsistent
with past practice except as may be required to meet the requirements of apphcable Law or
GAAP,ina Way that would adversely affect the Business or Seller '

(f)k fail to rnamtam its [corporate] ex1stence or consohdate with any otherz
Person or acqulre all of substantlally all of the Assets of any other Person,;

, ‘(g) issue or sell any [corporate] interests; .

(h) liquidate, dissolve, recapitalize, reorganize, or otherwise wind up its
busmess or operations;

(1) purchase any secuntres of any Person, except for short term investments
made in the ordlnary course of business;
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)] except for the Sale Back Agreement, enter into, terminate, extend or
amend any Contract involving total consideration throughout its term in excess of §
(other than Contracts entered into in the ordrnary course whrch wrll be fully performed pnor to
Closmg) ' L s BT :

(k) cancel any debts or waive any clarms or rrghts havmg a Value md1v1dually
or in the aggregate in excess of §_ ; A = e e

8)) enter into any collectrve bargamrng or labor agreement

(m) make any matenal electron wrth respect to T axes;
,‘(n), amend or modify its Charter Doc UIIients;

’(:o) make any matenal change in the operatrons of the Purchased Assets
including, Wlthout limitation, the levels of 1nventory and matenals and supplies customarrly
mamtarned by Seller

~ (p)  enter into, termmate extend or amend any real or personal property Tax
agreement, treaty or settlement '

(@ execute, enter into, terminate, extend or amend any agreement, order,
decree or judgment relating to any Perrnit, except as required by applicable Law;

; () prohibit payment of or delay payment of or prohlbrt or delay dlscharoe of
any Lrabrhty that will be an Assumed Llabrhty, ERal

(s) take any action that would cause Seller s representatrons and warrantres to
not be true and accurate; or ~ : : o :

(t) agree or comrmt to do any of the foregomg

Notwrthstandmg the foregorng, Seller may take commercmlly reasonable actlons with respect to
emergency situations so long as Seller shall, upon receipt of notice of any such actions, promptly
inform Purchaser of any such emergency actions taken outside the ordinary course of business.

6.4 - Further Assurances. Subject to the terms and conditions of this Agreement, at
any time, or from time to time, after the Closing, at any Party’s request and without further
consideration, the other Party shall execute and deliver to such Party such other instruments of
sale, transfer, conveyance, assignment and confirmation, provide such materials and information
and take such other actions as such Party may reasonably request in order to consummate the
transactions contemplated by this Agreement x : o
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6.5 Employee Benef it Matters.

(a) Schedule 6 5( a) sets forth a l1st of employees of Seller or. 1ts Afﬁhates that
Seller and sueh Affiliates will make available to Purchaser at least thirty (30) Business. Days .
before the Closing Date (the “Available Employees”) to discuss potential employment with
- Purchaser (which discussions the Parties agree shall not violate Section 12.5), which Schedule
includes each employee’s name, current annual base compensation, job title, work location, hire
date, vacation balance and sick leave balance, as of the date hereof. Prior to the Closing Date,
Purchaser may make an offer of employment to any Available Employee, and each such offer
shall include terms and prov151ons determined by Purchaser that are consistent with the
provisions of this Section 6.5; provided, that subject to the following provisions of this Section
6.5, the foregoing shall not be construed to prevent Purchaser from changing the terms and
conditions of employment of any Continued Employee (as hereinafter defined) following the
Closing Date. Seller shall be responS1ble for, and shall indemnify and hold Purchaser harmless
from’ and against, (i) all severance beneﬁts payable under Seller’s applicable severance policies
to any Available Employees (or any ‘other employee of Seller or its Affiliates) Who do not accepti
or are not provide with an offer of employment with Purchaser or its Affiliates prior to or at~
Closing, and (ii) any accrued salary or incentive compensatlon or outstanding vacation or sick
pay balance as of the Closing owing to any employee of Seller or its Affiliates, whether or not
any such employee is provided with or accepts an offer of employment with Purchaser or its
Affiliates. .

(b)  On or before five (5) Business Days prior to the Closing Date, Purchaser
shall deliver to Seller a Schedule 6.5(b) that sets forth the names of the Available Employees
who have agreed to accept employment with Purchaser effective as of the Closmg Date (each, a.
“Continued Employee’); provided, that to be a Continued Employee, such employee must (1)
accept Purchaser’s offer to transfer employment to Purchaser under the terms provided in
Purchaser’s offer, and (ii) on the Closing Date, be actively at work, on wellness or sickness
leave, short-term disability or an approved leave of absence

(c) Effective as of the Closmg Date the Contlnued Employees shall cease to

- participate in all “employee benefit plans” within the meaning of Section 3(3) of ERISA of
Seller or its Affiliates providing benefits to any Continued Employees (the “Seller Plans”) -

Purchaser shall not assume any of the Seller Plans. - O S s

: (d) - - From and after the Closing Date; Purchaser shall cause each Continued
Employee to be provided with compensation and benefits on a basis substantially similar to those
provided to similarly situated employees of Purchaser and its Affiliates. Purchaser shall cause
each Continued Employee and his or her “eligible dependents”. (as defined by the applicable
group health plan of Purchaser or its'Affiliates) to be covered under a group health plan
maintained by Purchaser or an Affiliate of Purchaser that (i) provides medical benefits to the
Continued Employee and such eligible dependents effective immediately upon the Closing Date
and (i) credits such Continued Employee, for the year during which such coverage under such
group health plan begins, with any deductibles and co-payments already incurred during such
year under a group health plan maintained by Seller or an Affiliate of Seller (provided, that for
purposes of applying this clause (ii) with respect to any Continued Employee, the Continued
Employee shall be responsible for providing the necessary information to Purchaser based on
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explanation of benefit forms received by the Continued Employee from the group health plan
maintained by Seller or an Affiliate of Seller). Purchaser shall cause the employee benefit plans
and programs maintained after the Closing by Purchaser, Seller and the Affiliates of Purchaser to
recognize each Continued Employee’s years of service and level of seniority prior to the Closing
Date with Seller, Seller and the Affiliates of Seller for purposes of terms of employment and
eligibility and vesting under such plans and programs (other than benefit accruals under any
defined benefit pension plan). Purchaser shall cause each employee welfare benefit plan or
program sponsored by Purchaser or an Affiliate of Purchaser that the Contmued Employees may
be eligible to participate in on or after the Closing Date fo waive any preexisting condition
exclusion Wlth _respect to partlcrpatlon and coverage requrrements appllcable to Contlnued
Employees .

(¢)  Claims of Continued Employees and their eligible beneficiaries and
dependents for medical, dental, prescription drug, life insurance, and/or other welfare benefits
(“Welfare Benefits”) (other than disability benefits) that are incurred before the Closing Date
shall be the sole responsibility of Seller and the Seller Plans. Claims of Continued Employees
and their eligible beneficiaries and dependents for Welfare Benefits (other than disability
benefits) that are incurred from and after the Closmg Date shall be the sole responsibility of
Purchaser and its Affiliates. For purposes of this paragraph a medlcal/dental claim shall be
considered incurred on the ddte when the medical/dental services are rendered or medical/dental
supplies are provided, and not when the condition arose or when the course of treatment began.
Claims of individuals receiving long-term disability benefits under a Seller Plan as of the Closing
Date shall be the sole responsibility of Seller and the Seller Plans. Except as provided in the
preceding sentence, claims of Continued Employees and their eligible ‘beneficiaries and
dependents for short-term or long-term disability benefits from and after the Closing Date shall
be the sole: responsibility of Purchaser and its Affiliates (without regard-to whether “the
crrcumstances g1v1ng rise to such claim occurred before on or after the Closing Date)

(f) CAll clalms for health care and dependent care ﬂexrble spendmg account
benefits submrtted after the Closing Date for. expenses incurred prior to the Closing Date by
Continued Employees shall be paid by Seller’s or its Affiliates’ health care and dependent care
flexible spending account plan to the extent permitted in accordance with the terms of such plan

(g) Clalms for workers compensatlon beneﬁts ansmg out of occurrences .
prior to the Closing Date shall be the responsibility of Seller Clarms for workers’ compensation
benefits for Continued Employees arising out of occurrences on or after the Closing Date shall
be the respon51b111ty of Purchaser.

6.6  Insurance. Seller shall maintain or cause to be maintained the insurance policies
covering the Project until the Closing. Neither Seller nor any of its Affiliates shall have any
“liability for any claims made or reported under such insurance policies after the Closing.

6.7  Seller’s Covenants and Closing Conditions. Except as conteniplated by this

Agreement or with the prior written consent of Purchaser, during the Interim Period Seller shall
use commercially reasonable efforts to:
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(a)  take all actions to ensure that the rcpresentations, and warranties in Article
IV hereof remain true and correct in all respects at the Closmg, SEItEE :

N (b) prornptly advrse Purchaser of any facts of Wthh Seller has Knowledge
that Would cause any of Seller’s representatlons and warranties to be untrue or would make the
satisfaction of the conditions i in Article VIII 1mp0351b1e or unhkely, and G

(c) bnng about as soon as practrcal after the date hereof the satlsfactron of all(,
the condltrons set forth in Artlcle VIII ‘ ‘

6.8 , Purchaser’s Co’ve'h‘ztnis “and 'élosuzg Conditions. E‘(ceptas conternplatedbythrs
Agreement or with the prior written consent of Seller, during the Interim Period Purchaser shall
use commercially reasonable efforts to:

(a) take all actrons to ensure that the representatlons and warrantles 1n Artlcle)
\Y% remaln true and correct in all matenal respects at the Closrng, - B ‘ , :

: : (b) ' promptly advise Seller of any ‘facts of which Purchaser has Knowledge
that would cause any of Purchaser’s representatrons and warranties to be untrue or Would make‘; _
the satlsfactlon of the condrtlons in Artlcle IX 1mposs1b1e or unhkely, and : '

- Ac) bnng about, as soon as practrcal aﬁer the date hereof the satlsfactron of all: .
the condltrons set forth in Artlcle IX o , : R SR

6 9 Excluswnjy Seller wrll not and Wlll not cause or pemnt its controlled Afﬁhates
or any of thelr respective Representatlves to, directly or- indirectly, :(a) discuss, negotiate;
undertake, authorize, recommend, propose or enter into; either as the proposed surviving;
merged acquiring or acquired entity, any transaction involving a merger, consolidation, business
combination, purchase or disposition of any amount of the assets or equity interest in Seller other
thanthe transactions contemplated by’ this "Agreement and the- Ancrllary Agreements (an
“Acquisition Transaction™), (b) facilitate, encourage, solicit or initiate discussions, negotiations
or submissions of proposals or offers in respect of an Acquisition Transaction, (c) furnish or
cause to be furnished, to any Person, any information'conceming the business, “operations,
properties or assets of Seller in connection with an Acquisition Transaction, or (d) otherwise
cooperate in any way with, or assist or participate in, facilitate or encourage, any effort or
attempt by any other Person to do or seek any of the foregoing. - Seller will inform Purchaser in
Wntlng 1mmed1ately following the receipt by Seller or any Representatrve of any proposal or
inquiry in respect of any Acquisition Transaction.

6 10 stk of Loss

“(a) " From the date hereof through the Closmg Date, all risk of loss or damage
to the property 1ncluded in the Purchased Assets shall be borne by Seller

(b)) If, before the Closing Date all or any portion of the Purchased Assets are
taken by eminent domain, or is the subject of a pending or, to the Knowledge of Seller,
contemplated taking which has not been consummated, Seller shall notify Purchaser promptly in
writing of such fact. :
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(1) If such taking would have a Material Adverse Effect, Purchaser
and Seller shall negotiate in good faith to settle the loss resulting from such taking
(including, without limitation, by making a fair and equitable adjustment to the
Purchase Price) and, upon such settlement, consummate the transaction
contemplated by this Agreement pursuant to the terms of this Agreement. If no
such settlement is reached within sixty (60) days ‘after Seller has notified
Purchaser of such taking, then Purchaser or Seller may, if such taking relates to
the Purchased Assets, terminate this Agreement pursuant to Section 10.1(d)
hereof.

(11)  If such taking would not have a Material Adverse Effect, Purchaser
and Seller shall negotiate in good faith to settle the loss resulting from such taking
(including, without limitation, by making a fair and equitable adjustment to the
Purchase Price or by transferring certain rights to insurance proceeds, if any, to
Purchaser) and, upon. such settlement, consummate the transaction contemplated
by this Agreement pursuant to the terms of this Agreement.

A (c) If, before the Closing Date all or any material portion of the Purchased
Assets are damaged or destroyed by fire or other casualty, Seller shall notify Purchaser promptly
in writing of such fact.

(1) If such damage or destruction would have a. Material Adverse
Effect and Seller has not notified Purchaser of its intention to cure such damage or
destruction within fifteen (15) days after its occurrence, Purchaser and Seller shall
negotiate in good faith to settle the loss resulting from such casualty (including,
without limitation, by making a fair and equitable adjustment to the Purchase
Price) and, upon such settlement, consummate the transactions contemplated by
this Agreement pursuant to the terms of this Agreement. If no such settlement is
reached within sixty (60) days after Seller has notified Purchaser of such casualty,
then Purchaser or Seller may terminate this Agreement pursuant to Section
10.1(d) hereof.

(1)  If such damage or destruction would not have a Material Adverse
Effect and Seller has not notified Purchaser of its intention to cure such damage or
‘destruction within fifteen (15) days after its occurrence, Purchaser and Seller shall
negotiate in good faith to settle the loss resulting from such casualty (including,
without limitation, by making a fair and equitable adjustment to the Purchase
Price or by transferring certain rights to insurance proceeds, if any, to Purchaser)
and, upon such settlement, consummate the transactions contemplated by this
Agreement pursuant to the terms of this Agreement.

(d) If the Parties fail to reach a settlement contemplated by Section 6.10(b)(ii)
or Section 6.10(c)(ii) hereof, as applicable, within thirty (30) days after Seller has notified
Purchaser of such taking or casualty, as the case may be, then the Purchase Price shall be
- adjusted downward by the amount of the fair market value of the portion of the Purchased Assets
subject to the taking, as determined by a mutually acceptable firm of independent certified public
accountants (the “Independent Accountants”) for review and final determination of such fair
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market value. The Independent Accountants may request of Seller and/or Purchaser such
documents and information as may be necessary or appropriate for proper determination of any
such matter, and such: Parties- will cooperate to promptly satisfy any such request. The
determination by the Independent Accountants of such fair market value will be final and
binding on the Parties. Seller and Purchaser will equally share the costs of the Independent
Accountants in undex“[akmg such review and determmatlon fiinEh ,
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6.11  Current Evidence of Title.

(a) As soon as is reasonably possible, and in no event later than thirty (30)
Business Days after the date of this Agreement, Seller shall furnish to Purchaser, at Seller’s
expense, for each parcel, tract or subd1v1ded land lot of Real Property set forth on Schedule

4.13(a):
@) from (the ‘Title Insurer™): -

: (A) . trtle comm1tments 1ssued by the Tltle Insurer to insure title
. to all Real Property ,and,Improvements in the amount of that
- portion - of the Purchase Price allocated -to the Real Property,
-covering such Real Property, naming' Purchaser as the proposed
msured and  having an - effective date after the date of this
Agreement, wherein the Title Insurer shall agree to issue an ALTA
1992 form owner’s extended coverage policy of title insurance

s (each a “Title Commztment’ ); and

(B) complete and legrble cop1es of all documents listed or
dlsclosed in Schedule B (the “T ztle Exceptwn Documents”) and

(i) a survey of the Real Property made after the date of this
Agreement by a land surveyor licensed by the State of Arizona and bearing a
_certificate, srgned and sealed by the surveyor certlfymg to Purchaser and the Tltle
Insurer that: R t AT i

: (A); such survey was made (1) in accordance with “Minimum

Standard Detail Requirements. for ALTA/ACSM -Land Title

. -.Surveys,” jointly established and adopted by ALTA and ACSM in

1992, and includes Items 1-4, 6, 7(a), 7(b)(1), 7(c), 8-11 and- 13 of

Table A thereof, and (2) pursuant to the Accuracy Standards (as

adopted by ALTA and ACSM and in effect on the date of said
'certlﬁcate) of an “Urban” survey, and

(B) such survey reﬂects the locat1ons of all bu11d1ng hnes

easements and areas affected by any Title Exception Documents

-affecting such-Real Property as disclosed in the Title Commitment

' (identified by issuer, commitment number, and an effective date

- :after the date hereof) as well as any encroachments onto the Real

« Property -or by the Improvements: onto any: easement area or
; ad;mmng property (each a “Survey”) and EESEE L

- (i) Each Trtle Commrtment shall 1nclude the Tltle Insurer S,
requirements for issuing its title policy, which requirements shall be met by Seller
on or before the Closing Date (including those requirements that must be met by
releasing or satisfying monetary Liens, but excluding requirements that are to be
met solely by Purchaser). e :
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(b) If any of the following shall occur (individually or collectively, a “Title
Objection”™):

(@) - any Title Commitment or other evidence of title or search of the
appropnate real estate records discloses that any party other than Seller has t1tle to
the insured estate covered by the Title Commitment; ~

(1)  any title vexception is disclosed ‘in Schedule B to any Title
Commitment that is not one of the Permitted Liens or one that Seller specifies
when delivering the Title Commitment to. Purchaser as one that Seller will cause

“to be deleted from the Title Commitment concurrently with the Closing, including

(A) any exceptions that pertain to Liens securing any loans that do not constitute
" Assumed Liabilities and (B) any exceptions that Purchaser reasonably believes
~: have a Material Adverse Effect on- Purchaser s use and enjoyment of the Real
Property descnbed therem or - B

(111) any Survey d1scloses any matter that Purchaser reasonably believes
could have a Material Adverse Effect on Purchaser s use and enjoyment of the
: Real Property descnbed therem EatE

then Purchaser shall notlfy Seller in wrrtmg (“Purchaser s Notice”) of such matters
within thirty (30) Business Days after receiving all of the Title Commitment, Survey and
_‘ coples of T 1t1e Exceptron Docurnents for the Real Property covered thereby

(c) Seller shall use commercrally reasonable efforts to cure each Title -
Objection and take all steps required by the Title Insurer to eliminate each Title Objection as.an -
exception to the Title Commitment. Any Title Objection that the Title Company is willing to
insure over on terms acceptable to Seller and Purchaser is herein referred to as an “Fasured
Exc‘eﬁtian - The Insured Exceptions, together with any title exception or matters disclosed by
the Survey not objected to by Purchaser in the manner aforesald shall be deemed to be
acceptable to Purchaser and a Perrmtted L1en ‘ i

(d) Nothmg herem waives Purchaser s rlght to clarm a breach of Section 4.13
or to claim a right to indemnification as provided in Article XI if Purchaser suffers Losses as a
result ofa nnsrepresentatlon W1th respect to the condltron of trtle to the Real Property.

6 12 T ransmon Plan W1th1n ten (10) Busmess Days after the execution date of this
Agreement, Purchaser shall deliver to Seller a list of its proposed representatives to a joint
transition team. - Seller will add its representatives to such team within five (5) Business Days
after receipt of Purchaser’s:list. - Such- team will be responsible for preparing as soon as
reasonably practicable after the execution date of this Agreement and timely implementing, a
transition plan which will identify and describe substantially all of the various transition
activities that the parties will cause to occur before and after the Closing and any other transfer
of control matters that any party reasonably believes should be addressed in such transition plan.
If requested by either party, the terms and conditions governing such transition activities will be
more fully set forth in a Transition Agreement reasonably satisfactory to the parties. Purchaser
and Seller shall use commercially reasonable efforts to cause' their representatives on such
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transition team to cooperate in good faith and take all reasonable steps necessary to develop a
mutually acceptable transition plan by no later than sixty (60) days after the date of this
Agreement.

6.13 Monthly Operational Report. During the Interim Period, Seller shall provide
Purchaser with monthly Operational Reports to ensure that Purchaser has access to current and
complete information relating to the results of the Business Operations. Such Operational
Reports shall be provided to Purchaser (a) on or before the fifth (5th) Business Day of each
calendar month during the Intenm Penod and (b) two (2) Busmess Days pnor to Closmg e

ARTICLE VII

TAX MATTERS -

7.1 = Proration. Wlth respect to Taxes to. be prorated n accordance w1th Sectlon 3. 2
hereof only, Purchaser shall prepare and timely file all Tax Retumns required to be filed with
respect to the Purchased Assets, if any, and shall duly and timely pay all such Taxes shown to be
due on such Tax Returns. Purchaser shall make such Tax Returns available for Seller’s review
and comment no later than twenty (20) days prior to the due date for filing such Tax Return, but
shall be under no obligation to accept any such comments or request changes. Within ten (10)
‘days after recerpt of such Tax Return, Seller shall pay to Purchaser its proportionate share of the
amount shown as due on such Tax Retum determmed in accordance w1th Sectlon 3.2 hereof

7.2 Cooperatwn ‘Each of Seller, on the one hand, and Purchaser, on the other shall
prov1de the other with ‘such assistance’as may reasonably be requested by the other party in
connection with the preparation of any Tax Return, any audit or other examination by any taxing
authority, or any judicial or administrative proceedings relating to liability for Taxes, and each
shall’ retarn and’ prov1de the requestm0 party with any records or information which may be
relevant to such return audit or examination, proceedlngs or determmatmn Except as requlred
by apphcable Law, any information obtained pursuant to this Sectlon 7.2 or pursuant to any
other Section hereof prov1d1ng for the shanng of mformatmn or rev1ew of any Tax Return or
other schedule relatlng to Taxes shall be kept conﬁdentlal by the partles hereto

ARTICLE VIII

PURCHASER’S CONDITIONS TO CLOSING

The obligation of Purchaser to close under this Agreement is subject to the fulfillment of
each of the followmg condltlons (except to the extent walved in wntmg by Purchaser in its sole
dlscretron) -

8.1  Representations and Warranties. The representations and warranties made by
Seller in Article IV of this Agreement shall be true and correct in all respects as of the date of
this Agreement and shall be true and correct in all respects as of the Closing Date as if made on
the Closing Date or, in the case of representations and warranties made as of a spemﬁed date
earher than the Closmg Date on and as of such earlier date.
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8.2  Performance. Seller shall have performed and complied, in all respects, with the
agreements, covenants and obligations required by this Agreement to be so performed or
complied with by Seller at or before the Closing.

..:8.3.. Deliveries. Seller shall have made all deliveries required of it under Section 3.4
hereof. -+ . R R - - PR e

o 8.4 Orders and Laws There shall not be any htlgatlon or proceedmgs (ﬁled by a
Person other than Purchaser or its Affiliates) or Law or order restraining, enjoining-or otherwise
prohibiting or making illegal or threatening to restrain, enjoin or otherwise prohibit or make
illegal the consummation of any of the transactions contemplated by this Agreement.

8.5  Consents and Approvals. - The consents and approvals listed on Schedule 8.5
shall have been duly obtained, made or grven and shall be n full force and effect

e 8 6 : Materml Adverse Effect There shall not have occurred and be contmumg a
Material Adverse Effect T : e .

} 87 Approvals of Govemmental Authorttzes

o (t a) All consents and approvals of Governmental Authontles requrred for the
consummatron of the transactrons contemplated hereby or by the Ancrllary Agreements
including, without limitation, the Seller Approvals and the Purchaser Approvals, shall have
become Final Orders with such terms and conditions as shall have. been imposed by the
Govemmental Authonty issuing such Final Order, and such terms or: condltlons shall be.
acceptable in all respects to Purchaser in 1ts sole drscretlon ; ‘

. ‘(b), The ACC shall have 1ssued one or more orders whlch shall be acceptable
in all respects to Purchaser in its sole and absolute discretion arid each of which shall have
become a Final Order, approvmg the transactrons contemplated hereby and by the Ancrllary .
Documents and the regulatory treatment of the Purchased Assets, 1nclud1ng, without hrmtatron
(i) to the extent Purchaser, in its sole drscretron _determines such approval is necessary,
Purchaser’s financing of the Purchase Price, and (ii) the inclusion, on or before June 1, 2007, in
Purchaser’s rate base of the Purchased Assets at Net Book Value without any direct or indirect
disallowance, as well as (A) the timely recovery in Purchaser’s retail rates of all reasonable costs
of owning and operating the Purchased Assets after the termination or expiration of the term of
the Sale Back Agreement, and (B) the deferral and recovery of any adverse earnings impact on
Purchaser attributable to the Sale Back Agreement. .. : ,

88 'Transferrédl Permits. Purchaser shall be satisfied that all Environmental Permits
and Permits will be transferred to Purchaser or obtained by Purchaser on or before the Closing
Date. : ‘ .

8.9  Title Insurance. Purchaser shall have received unconditional and binding
commitments to issue policies of title insurance consistent with Section 6.11, dated the Closing
Date, in an aggregate amount equal to the amount of the Purchase Price allocated to the Real
Property, deleting all requirements listed in ALTA Schedule B-1, amending the effective date to
the date and time of recordation of the Deed conveying title to the Real Property to Purchaser
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with no exception for the gap between closing and recordation, deleting or insuring over Title
Objections as required pursuant to Section 6.11, attaching all endorsements required by
Purchaser in order to ensure provision of all coverage required pursuant to Section 6.11 and
otherwise in form satisfactory to Purchaser insuring Purchaser’s interest in each parcel of Real
Property or 1nterest therem to the extent requlred by Sectlon 6.11. ' f

8.10 Envzronmental Dtltgence Purchaser shall have thhm n1nety (90) days
following the date of this Agreement, completed, at its sole expense, an environmental
investigation of the Real Property (which may, in Purchaser’s discretion, include environmental
audits or any other similar invasive or non-invasive procedures, subject to Section 6.2), and
Purchaser shall be satisfied, in its sole discretion, with respect to the results of such investigation
as detailed in a letter provided by Purchaser to Seller prior to Closing. No such investigation or
assessment shall in any manner be deemed to relieve Seller of any obligations with respect to any
warranties, representations, covenants or other undertakings made hereunder or to qualify any
such warranties, representations or covenants. Purchaser shall have the right to extend the time
deadline set forth above, at its sole discretion, upon a showing of good cause or mutual
agreement by the Parties (which shall not be unreasonably withheld). - ‘

8.11 Legal 0pimon - Purchaser shall have received an opinion from
o , dated the Closing Date and satlsfactory m form and substance to
Purchaser and 1ts counsel substantlally to the effect that ;

(a) - Seller isa : = duly forrned ex1st1ng and in: good standrng
under the Laws of the State of -~ .- and has the requisite power and authority to execute
and deliver this Agreement and the Ancillary Agreements and to consummate the transactions
contemplated hereby and thereby; and the execution and delivery of this Agreement and the
Ancillary Agreements and the consummation of the transactions contemplated hereby and
thereby have been duly authonzed by reqursrte actron taken on the part of Seller E '

(b) Th13 Agreement and the Ancﬂlary Agreements have been executed and
delivered by Seller and (assuming that the required approvals of Governmental Authorities are
obtained) are valid and binding obligations of Seller, enforceable against it in accordance with
their terms, except that such enforcement thereof may be limited by (i) bankruptcy, insolvency,
reorganization, moratorium or other similar Laws affecting creditors’ rights generally, and (i1)
general prmc1ples of equlty (regardless of whether enforceability is considered in a proceeding at
law or in equity) and except to the extent that the right to indemnification and contribution
contained therein may be lnmted by state or federal securrtles Laws or the pubhc pohcy
underlying such Laws

" (c)  'The execution, delivery and perforrnance of this Agreement and the
Ancillary Agreements by Seller shall not (i) constitute a violation of the Charter Documents of
Seller or (ii) to such counsel’s knowledge, constitute a violation of or default under the
Applicable Contracts. “Applicable Contracts” means those agreements or instruments set forth
on a schedule attached to such counsel’s opinion and which have been identified to such counsel
as all of the agreements and instruments wh1ch are matenal to the business or ﬁnanc1al condrtlon
of Seller; and
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~{d) No. declaration, filing or registration with, or notice to, or authorization,
consent or approval of any Governmental Authority is necessary for the consummation by Seller
of the Closing other than those that have been obtained and are in full force and effect with such
terms and conditions as shall have been imposed by any applicable Governmental Authority, (ii)
such declarations, filings or registrations with, or notices to, or authorizations, consents or
approvals relating to Permits and (i11) such declarations, filings or registrations with, or notices
to,: or authorizations, consents or approvals which, if not obtained -or made, would not, in the
aggregate have a Material Adverse Effect. ‘Any opinions relied'upon by such counsel shall be
delivered together with the opinion of such counsel: Such opinion may expressly rely as to '
matters. of fact upon cert1ﬁcates furmshed by Seller and by pubhc ofﬁc1als , &g

ARTICLE IX

SELLER’S CONDITIONS TO CLOSING

: The obhgatron of Seller to close under thts Agreement is subJect to the fulﬁllment of each
of the following conditions (except to. the extent waived in writing by Seller in its sole
‘discretion):

9. 1 Representattons and Warrantzes The representatlons and warrantles made by
Purchaser in Article V of this Agreement shall be true in all material respects (except for
representations and warranties that contain a quahﬁcatlon as to materiality, which shall have
been true and correct in all respects) as of the date of this Agreement and shall be true and
correct - in -all:-material respects  (except for. representa tions and warranties that contain-a
quahﬁcatlon as to matenahty, which shall have been true and correct in all respects) as. of the
Closmg Date as if made on the Closmg Date as though made on and as of the Closmg Date. -

9 2 Performance Purchaser shall have performed and comphed in all materral
respects with the agreements, covenants and obligations required by thrs Agreement to be so
performed or cornphed with by Purchaser at or before the Closmg ;

, 9 3 Dehverzes Purchaser shall have taken all actrons and made all deltverres requlred
of it under Sectlons 3.5. :

9.4 Orders and Laws. There shall not be any htrgatlon or proceedlngs (ﬁled by a
Person other than Seller or its Afﬁhates) or Law or order restralmn , enjoining or otherwrse
prohibiting or making illegal or threatening to restrain, enjoin or otherwrse prohibit or make
illegal the consummation of any of the transactions contemplated by this Agreement

.. .95  Consents and Approvals. The consents and approvals listed on Schedule 9.5
shall have been duly obtamed made or given and shall be 1 1n full force and effect.

9.6 Approvals of Governmental Autharmes ‘ All consents “and approvals of .
Governmental Authorities requlred for the consummatron of the transactrons ‘contemplated
hereby or by the Ancﬂlary Agreements, including, without limitation, the Seller Approvals and
the Purchaser Approvals, shall have become Final Orders with such terms and conditions as shall
have been imposed by the Governmental Authority issuing such Final Order, and such terms or
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conditions, in the aggregate, could not reasonably be expected to have a material adverse effect
on the business, assets, operations or condition (financial or otherwise) of Seller.

ARTICLE X

TERMINATION

10.1 Termination. This Agreement may be termmated and the transactions
contemplated hereby may be abandoned, as follows:

(a) at any time before the Closing, by Seller or Purchaser, by notice to the
other, in the event that any Law or order becomes effective and continues in effect for 15 days
restraining, enjoining or otherwise prohibiting or making illegal the consummation of the
transactions contemplated by this Agreement or the Ancillary Agreements;

(b) at any time before the Closing, by Seller or Purchaser, by notice to the
other, if there has been a material violation or breach by Seller, on the one hand, or by Purchaser,
on the other, of any representation, warranty or obligation made or owed to such Party hereunder
and such breach or violation (other than a breach of Purchaser’s obligation to pay the Purchase
Price in accordance with the terms of Article III) has not been cured within 30 days following
written notification thereof,

(c) by either Party that is not in breach of this Agreement, by notice to the
other Party, if (i) the condition described in Section 8.7(b) has not been satisfied on or prior to
the close of business on , 20 or (ii) the Closing shall not have occurred
within __ days after the sat1sfact10n of the condition described 'in Section 8.7(b) (the
“Termination Date”); provided, however, that the right to terminate this Agreement under this
Section 10.1(c) shall not be available to any party whose failure to fulfill any obligation under
this Agreement has been the cause of, or resulted in, the failure of the Closing Date to occur on
or before such date; or

. (d) by Purchaser or Seller pursuant to Section 6.10, by notice to the other
Party.
10.2  Effect of Termination.

() If this Agreement is validly terminated pursuant to Section 10.1, except as
set forth in Section 10.2(b), there will be no liability or obligation on the part of Seller or
Purchaser (or any of their respective Representatives or Affiliates), except that Section 1.2
(Construction), Sections 4.20 and 5.6 (Brokers), Section 6.2(b) (Access Indemnification),
Section 11.3(b) (Non-reimbursable Damages), Section 11.3(c) (No Personal Liability), Section
11.3 (Arbitration), Section 12.3 (Expenses), Section 12.4 (Public Announcements), Section 12.5
(Confidential Information), and Section 12.14 (Govemning Law; Venue and Jurisdiction) will
survive any such termination.

(b) Subject to Section 11.3 but notwithstanding any other provision of this
Agreement to the contrary, if this Agreement is validly terminated pursuant to Section 10.1(b)
by Purchaser or Seller as a result of a violation or breach by the non-terminating Party, the
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terminating Party shall be entitled to all rights and remedies available to it, except that no Party
shall have any liability for -a breach of a representation or warranty if such Party used
commercially reasonable efforts to cure such breach prior to the date-of termination.

bad iy B
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ARTICLE X1

INDEMNIFICATION, LIMITATIONS OF LIABILITY
L ‘ WAIVERS AND ARBITRATION o

ll.l‘ Indemmf catton ,

(2) Subject to the limitations set forth elsewhere in this Article XI, after the
Closing Seller agrees to indemnify and hold Purchaser and -its Affiliates harmless from and
against any and-all Losses, whether or not involving a thlrd-party claim, ansmg from or in
connection with: S : .

(). any breach ofa representatlon or warranty made by Seller in. thls _
Agreement (disregarding for purposes of this clause (i) and clause 11.1(a)(ii)
below (A) all references to, and exceptions for "materiality,” "in all material
respects,” "Material Adverse Effect" or similar materiality qualifications
appeanng herein and (B) the matters disclosed on Schedule 11.1(a);

z(ll) , the breach by Seller of or default in the performance by Seller of,

“any covenant, agreement or obligation to be performed by Seller pursuant to this

- Agreement or in any other certificate, document, wr1t1ng or instrument delivered
by Seller pursuant to this Agreement; Co . o

| ,(iii) any Beneﬁt Plan estabhshed or:maintained by ‘S\eller;‘ and |

(1v) ‘ any Excluded Liability

‘(b) Sllb_} ect to the 111n1tat10ns set forth elsewhere in this Article XI aﬁer the
Closing Purchaser hereby agrees to mdemmfy and hold Seller harrnless from and agamst any and
all Losses incurred by Seller arising from or in connection with:

= R Y any breach of a representatlon or Warranty made by Purchaser in
th1s Agreement

(ii)  the breach by Purchaser of, or default in the performance by
Purchaser of, any covenant, agreement or obligation to be performed by Purchaser
pursuant to this Agreement; and ;

(ili)  the Assumed Liabilities.
11.2 ~ Waiver of Remedies.

- (a) The Parties hereby agree to limit their recourse for all matters, and not
make any Claim for any Loss or other matter, under, relating to or arising out of this Agreement
or any other document, agreement, certificate or other matter delivered pursuant hereto, whether
based on contract, tort, strict liability, other Laws or otherwise, except (i) for Claims for

indemnification pursuant to Article XI , (ii) as permitted in Article X, or (iii) as permitted under
Section 12.15 (Attorneys’ Fees).
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(b) NOTWITHSTANDING = ANYTHING TO THE CONTRARY
CONTAINED IN THIS AGREEMENT, NO PARTY SHALL BE LIABLE FOR SPECIAL,
PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL OR INDIRECT DAMAGES,
OR LOST PROFITS, WHETHER BASED ON:CONTRACT, TORT, STRICT LIABILITY,
OTHER LAW OR OTHERWISE AND WHETHER OR NOT ARISING FROM THE OTHER
PARTY’S SOLE, JOINT OR CONCURRENT NEGLIGENCE, STRICT" LIABILITY OR
OTHER FAULT (“Non-retmbursable Damages”)

_ (c) Notwrthstandmg anythmg to the contrary contarned n th1s Agreement no
Representative of Seller or Affiliate of Seller shall have any personal liability to Purchaser or any
other Person as a result of the breach of any representation, warranty, covenant or agreement of
Seller contained herein and no Representative or Affiliate of Purchaser shall have any personal
liability to Seller or any other Person as a result of the breaeh of any representatron warranty,
covenant or agreement of Purchaser contalned herem .

ll 3 Arbttmtton

(a) Any and all dlsputes between the Part1es arising out of or relatmg to this
Agreement < (a “Dispute”) must be resolved through the use of binding arbitration using three
arbitrators,: selected 'in accordance with the Commercial ‘Arbitration Rules of the American
Arbitration “Association  (“4A4A4”), as supplemented ‘'to the extent necessary to determine any
procedural appeal questions by the Federal Arbitration Act (Title'9 of the United States Code).
If there is any inconsistency between this Section 11.3 and the Commercial Arbitration Rules or
the Federal Arbitration Act, the terms ‘of this Section 11.3 will control the rights and obligations
of the Parties. If there is more than one Arbitrable: Dispute that involves the same facts and
parties as the facts and parties with respect to which an’ ‘arbitration has been initiated pursuant to
this Agreement, such disputes shall be consolidated lnto the first arbitration initiated pursuant to
this Agreement. ‘No other arbitration shall be consohdated with any arbrtratlon 1n1t1ated pursuant
to this Agreement without the agreement of the Partles or pames thereto P

) Arbitration must be initiated within the apphcable time limits set forth in
this Agreement and not thereafter or if no time limit is given, within the time period allowed by
the applicable statute of limitations. Arbitration may be initiated by either Seller or Purchaser
(“Claimant”) serving written notice on Purchaser or Seller, respectively (“Respondent”) that
C1a1mant elects to refer the Dlspute to binding arbltratlon (the “Arbztrable Dzspute”)

(c) Claimant’s notice initiating bmdrno arbitration rnust descrlbe in reasonable
detail the nature of the Arbitrable Dispute and the facts and circumstances relating thereto and
identify the arbitrator Claimant has appointed. Respondent shall respond to Claimant within 60
days after receipt of Claimant’s notice, identifying the arbitrator Respondent has appointed. If
Respondent fails for any reason to name an arbitrator within the 60 day period, Claimant will
name the arbitrator for Respondent’s account.  The two arbitrators so chosen shall select a third
arbitrator within 30 days after the second arbitrator has been appointed. If the two arbitrators are -
unable to agree on a third arbitrator within- 90 days from initiation of arbitration, then a third
arbitrator shall be selected by the AAA office in Phoenix, Arizona, with due regard for the
selectlon criteria set forth below and input from the Parties and other arbitrators. -
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_ (d) © The AAA shall select the third arbitrator not later than 120 days from

initiation of arbitration. In the event AAA should fail to select the third arbitrator within 120
days from initiation of arbitration, then either Party may petition the Chief United States District
Judge for the State of Arizona to select the third arbitrator. Due regard shall be glven to the
selectlon cntena set forth below and mput ﬁom the Parties and other arbltrators

(e) SubJ ect to the arbitrators’ award of costs to the prevalhng party, Cla1mant
shall pay the compensation and expenses of the arbitrator named by or for it, Respondent shall
pay the compensation and expenses of the arbitrator named by or for it,-and Claimant and
Respondent shall each pay one-half of the compensation and expenses of the third arbitrator. All
arbitrators must be neutral parties who have never been officers, directors or employees of the
Parties or any of their Affiliates. Each of the three arbitrators must have not less than seven
years expenence as an attorney or accountant handhng complex busmess transactlons and have
formal tralmng n dlspute resolutlon A : Gt na

® The heanng Wlll be conducted n Phoemx, Anzona and commence W1th1n
60 days after the selection of the third arbitrator. ‘The Parties and the arbitrators should proceed
diligently and in good faith in order that the award may be made as promptly as possible. ‘The
arbitrators shall determine the Arbitrable Disputes of the Parties and render a final award in
accordance with the choice of Law set forth in this Agreement. The arbitrators shall render their
decision within 60 days following completion of the hearing.  The arbitrators’ decision shall be
in writing and set forth the reasons for the award and shall include an award of costs to the
prevailing Party (or an allocation of such costs between the Parties based upon the extent to
which each prevails), including reasonable attorneys’ fees and disbursements and the fees and
expenses of the arbitrators. All statutes of limitations and defenses based upon passage of time
applicable to any Arbitrable Dispute (including any counterclaim or setoff) shall be interrupted
by the filing of the arbitration and suspended while the arbitration is pending. The terms of this
Section 11.3 shall not create nor limit any obligations of a Party hereunder to defend, indemnify
or hold harmless another Party against Claims or Losses. ‘In order to prevent irreparable harm,
the arbitrators shall have the power to grant temporary or permanent injunctive or other equitable
relief. A Party may, notwithstanding any other provision of this Agreement, seek temporary
injunctive relief from any court of competent jurisdiction; provided, that the Party seeking ‘such
relief shall (if arbitration has not already been ‘commenced)  simultaneously  commence
. arbitration. ‘Such court-ordered relief shall not continue more than ten days after the appointment
of the arbitrators and in no event for longer than 60 days. Except as provided in the Federal
Arbitration Act, the decision of the arbitrators will be binding on and non-appealable by the
Parties. Each Party agrees that any arbitration award against it may be enforced in any court of
competent jurisdiction and that any Party may authorize any such court to enter judgment on the
arbitrators’ decisions. The arbitrators may not grant or award Non-reimbursable Damages.

11.4  Procedure for Indemnification — T, hird-Party Claims.

(a) If any Party shall claim indemnification hereunder arising from any Claim
of a third party, the Party seeking indemnification (the “Indemnified Party”) shall notify the
Party from whom indemnification is sought (the “Indemnifying Party™) in writing of the basis
for such Claim setting forth the nature of the Claim in reasonable detail. The failure of the
~ Indemnified Party to so notify the Indemnifying Party shall not relieve the Indemnifying Party of
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any indemnification obligation hereunder except to the extent that the defense of such Claim is
materially preJudlced by the failure to give such notice. - ~ : :

. (b) If any proceedmg 18 brought by a thlrd party agamst an Indemmﬁed Party
and the Indemnified Party gives notice to the Indemmfymg Party pursuant to Section 11.4(a), the
Indemnifying Party shall be entitled to part1c1pate in such proceeding and, to the extent that it
wishes, to assume the defense of such proceeding, if (i) the Indemnifying Party provides written
notice to the Indemnified Party that the Indemnifying Party intends to undertake such defense,
(ii) the Indemnifying Party conducts the defense of the third-party Claim actively and diligently
with counsel reasonably satisfactory to the Indemnified Party and (iii) if the Indemnifying Party
is a party to the proceeding, the Indemnifying Party has not determined in. good faith that joint
representation would be inappropriate because of a conflict in interest. « The Iidemnified Party
shall, in its sole discretion, have the right to employ separate counsel (who may be selected by
the Indemnified Party in its sole discretion) in any such action and to participate in the defense.
thereof, and the fees and expenses of such counsel shall be paid by such Indemnified Party. The
Indemnified Party shall fully cooperate with the Indemnifying Party and its counsel in the
defense or compromise of such Claim. " If the Indemnifying Party assumes the defense of ‘a
proceeding, no compromise or-settlement of such Claims may be effected by the Indemnifying
Party without the Indemnified Party’s consent unless (A) there is no finding or admission of any
violation of Law or any violation of the rights of any Person and no effect on any other Claims
that ‘may be made against the Indemnified Party and (B) the sole rehef prov1ded 18 monetary
damages that are pa1d in full by the Indemmfymg Party s o e

i et (c) If (1) notice | is gwen to the Indemmfymg Party of the commencement of
any thlrd-party legal proceedlng and the Indemnifying Party does not, within ten days after the.
Indemnified Party’s notice is given, give notice to the Indemmﬁed Party of its election to-assume
the defense of such legal proceeding, (ii) any of the conditions set forth in clauses (i) through (iii) -
of Section 11.4(b) above become unsatisfied or (iii) an Indemnified Party determines:in. good

faith that there is a reasonable probability that a legal proceeding may adversely affect it other -
than as a result of monetary damages for which it would be entitled to indemnification from the:
Indemnifying Party under this Agreement, the Indemnified Party shall (upon notice to the

Indemnifying Party) have the right to undertake the defense, compromise or settlement of such

claim; provided that the Indemnlfymg Party shall reimburse the Indemnified Party for the costs

of defending against the third-party claim (including reasonable attorneys’ fees and expenses) .
and the Indemnifying Party shall remain responsible for any indemnifiable amounts arising from

or related to such third-party claim to the fullest extent provided in this Article XI. The

Indemnifying Party may elect to participate in such legal proceedmgs negotiations or defense at

any time at its own expense.. e - D :

" ARTICLE XII
MISCELLANEOUS
12.1 thices.

(a) Unless this Agreement spec1ﬁcally requires otherw1$e any notice, demand
or request provided for in this Agreement, or served, given or made i in connection with it, shall
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be in writing and shall be deemed properly served, given or made if delivered in person or sent
by facsimile or sent by registered or certified mail, postage prepaid or by a nationally recognized
overnight courier service that provides a receipt of delivery, in each case, to the Parties at the
addresses specified below: ~ | Ve

If to Purchaser, to:

- Arizona Public Service Company
.. P.O. Box 53999
.. Phoenix, Arizona 85072
Facsimile No.: (602) 250-3002
Attn: Corporate Secretary

leth a copy to

“Snell & ermer LLP
One Arrzona Center |
'Phoemx Arizona 85004
Facsimile No.: (602) 382-6070
 Attn: Matthew P. Feeney .

| If to Seller, to:

Attn:

(b) Notice g1ven by personal dehvery, mail or overmght courier pursuant to
this Section 12.1 shall be effective upon physical receipt. Notice given by facsimile pursuant to
this Section 12.1 shall be effective as of the date of confirmed delivery if delivered before 5:00
p.m. Central Time on any Business Day or the next succeeding Business Day if confirmed
dehvery is after 5:00 p m. Central Time on any Busmess Day or dunng any non- Busmess Day.

12.2  Entire Agreement. This Agreement and the Ancillary Agreements supersede all
prior discussions and agreements between the Parties with respect to the subject matter hereof
and thereof and contain the sole and entire agreement between the Parties hereto with respect to
the subject matter hereof and thereof

123 »Expens’es. Except as otherwise expressly provided in this Agreement, whether or
not the transactions contemplated hereby are consummated, each Party will pay its own costs and
expenses incurred in anticipation of, relating to and in connection with the negotlatlon and
execut1on of this Agreement and the transactlons contemplated hereby

12,4 Public Announcements. Except as may be required by Law or any applicable
‘stock exchange rules, Seller, on the one hand, and Purchaser, on the other, will not issue or
make any press releases or other public disclosures concerning this Agreement or the
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transactions contemplated hereby without first obtaining consent from the other Party Wthh
consent shall not be unreasonably Wlthheld condmoned or delayed

12.5 Confi dentml Informatton

() For two years from and after the expiration or termination of the Sale
Back Agreement, Seller shall cause any data or information received at any time by Seller, its
Affiliates or their Representatives from Purchaser, any data or information regarding Seller or its
businesses, operations, financial conditions or prospects, and any data or information regarding
the Purchase Price and other key financial terms (including, ‘without’ limitation, the terms and
conditions of the Sale Back Agreement) of the transactions contemplated hereby and the
discussions among the Parties relating thereto, to be maintained by Seller, its Affiliates and their
Representatives in confidence, not to be utilized for any purpose and not to be disclosed for any
purpose. Without limiting the generality of the foregoing, Seller and Purchaser acknowledge
that, during the Interim Period, Purchaser may conduct one or more solicitations or requests for
proposals from third parties and that the foregoing restrictions comcermnor the Purchase Price and
other financial terms are necessary in order to protect Purchaser’ s mterest in the mtegnty of its
acquisition activities.

(b)  With respect to all data and information, from the “date hereof until
Closing (or, if this Agreement is earlier terminated, then with respect to all data and information
until two years after the date of such termination), Purchaser shall cause any such data or
mformation received at any time by Purchaser, its Affiliates or their Representatives from Seller,
~its Affiliates or their Representatives and any such data or information regarding Seller or its
businesses, operations, financial conditions or prospects, to bé maintained by Purchaser, its
Affiliates and their Representatives in confidence, not to be utilized for any purposes (except
pending Closing, to prepare therefor) and not to be disclosed for any purpose.

(c)  Purchaser and Seller acknowledge that the approvals of the Governmental
Authormes that are required by this Agreement will likely necessitate the provision of
confidential mformauon to third parties in proceedmgs to obtain such approvals. Where a ﬁhng
is made with any Governmental Authonty for approval of this Agreement the Party respon51ble
for the filing shall request that the Governmental Authority approve a reasonable conﬁdentlahty
agreement or protective order that will provide appropriate protections for confidential
mformatlon

(d) Other than as prov1ded in Section 12. 5(c) and with -respect to the
obligations under. Sections 12.5(a) and 12. 5(b), in the event that any Person subject to
confidentiality thereunder is requested or required (by oral question or request for information or
documents in any legal proceeding, interrogatory, subpoena, civil investigative demand or
similar process) to disclose any such information, Seller or Purchaser, as applicable, shall use
commercially reasonable efforts to cause such Person to notlfy the Parties to whom such
confidential information relates promptly of such request or requirement so that such Parties may
seek an appropriate protective order or waive compliance with the provisions of this Section
12.5. If, in the absence of a protective order or the receipt of a waiver hereunder, such Person,
on the advice of counsel, is compelled (or, in the case of any such disclosure to the ACC, is
required or requested to make such disclosure as a condition to the approval by the ACC
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contemplated by Section 8.7(b)) to disclose any such information to any Governmental
Authority or else stand liable for contempt, such Person may disclose such information to such
Governmental Authority; provided that Seller or Purchaser, as applicable, shall cause such
disclosing Person to use its commercially reasonable efforts to obtain an order or other assurance
that confidential treatment will be accorded to such portron of such mformatlon requ1red to be
disclosed. oo N 1 o

(e) Notwithstanding the foregomg, the conﬁdent1al1ty obhgat1ons set forth n
this Sectwn 12.5 shall not apply to any disclosure of 1nformat10n ;

: (i) Wthh at the time of d1sclosure is already n the public domam
‘through no fault of the apphcable Parties, their Afﬁhates or thelr respectlve
Representatives; : TR E e :

(ii)r ; whi‘ch‘after' disclosure become‘s’\‘par‘t of the 'p‘nblic domain throﬁgh
no act or fault of the apphcable Partres or their Afﬁhates or the1r respectwe
Representatwes S i

(111) 1f such 1nformat10n subsequently becomes known to the apphcable ,
Parties or their Afﬁhates through no breach of their obhgatlons hereunder;

(1V) Wthh is 1ndependently developed by the apphcable Partles or thelr
: Afﬁhates through no breach of their obhgatlons hereunder; S

o (V) requ1red by Law or stock exchange rules prov1ded that thew
, apphcable Parties shall use, and shall cause their applicable Affiliates, if any, to
.- use, commerc1ally reasonable efforts to give the other Parties prior notlce of such
disclosure in sufficient time to enable such other Part1es to. protect. any such

~ information; or

, (vi)  regarding the U.S. federal income tax treatment and tax structure
of the transact1on contemplated by this Agreement and all matenals of any kind
(including opinions or other tax analyses) that are provided to the Parties relating
to such tax treatment and tax structure. ‘

12 6 Disclosure. Seller may, at its option, include in the Schedules items that are not
material in order to avoid any masunderstandmg, and any such inclusion, or any references to
dollar amounts, shall not be deemed to be an acknowledgment or representation that such items
are material, to establish any standard of materiality or to define further the meaning of such
terms for purposes of this Agreement o :

12.7 Waiver. Any term or condition of this Agreement may be waived at any time by
the Party that is entitled to the benefit thereof, but no such waiver shall be effective unless set
forth in a written instrument duly executed by or on behalf of the Party waiving such term or
condition. No waiver by any Party of any term or condition of thi§ Agreement, in any one or
more instances, shall be deemed to be or construed as a waiver of the same or any other term or
condition of this Agreement on any future occasion. All remedies, either under this Agreement or
by Law or otherwise afforded, will be cumulative and not alternative.
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12.8 Amendment This Agreement may be amended, supplemented or modified only
by a written instrument duly executed by or on behalf of each Party

12 9 No T htrd Party Beneﬁczary The terms and prov131ons of thls Agreement are -
intended solely for the benefit of the Parties and their respective successors or permitted assigns,
and it is not the intention of the Parties to confer third-party beneficiary or similar rights upon-
any other Person or Governmental Authonty

12 10 Asszgnment Btndmg Eﬁfect Purchaser ‘may assign its rights and obligations
hereunder to an Affiliate but such assignment shall not release Purchaser from its obligations
hereunder. Except as provided in the preceding sentence, neither this Agreement nor any right,
interest or obligation hereunder may be assigned by any Party without the prior ‘written consent
of the other Party, and any attempt to do so will be void, except for assignments and transfers by
operation of Law. Subject to this Section 12.10, this Agreement is binding upon, inures to the
beneﬁt of and 1s enforceable by the Partles and therr respectlve successors and perrmtted assigns.

12 11 Headmgs The headmgs used n thrs Aoreement have been inserted for
- convenience of reference only and do not deﬁne or lnmt the provrslons hereof

12 12 Invaltd Provzswns If any- provision of thls Agreement isheld to be illegal,
invalid or unenforceable under any present or future Law, and if the rights or obligations of any
Party under this Agreement will not be materially and adversely affected thereby, such provision
will be fully severable, this Agreement will be construed and enforced as if such illegal, invalid
or unenforceable provision had never comprised a part hereof, the remaining provisions of this
Agreement will remain in full force and effect and will not be affected by the illegal, invalid or
unenforceable prov151on or by its severance herefrom “and in 11eu of such illegal, invalid or
unenforceable provision, “there will be added automatlcally as a part of this Agreement a legal,
valid and enforceable provision'as similar in‘terms to’ such 1llega1 rnvahd or unenforceable
. provision as may be possible.

12.13  Counterparts; Facsimile. This Agreement may be executed in any number of
counterparts each of which W111 be deemed an orrgmal but all of which together will constitute
one and the same instrument. Any facsrmrle coples hereof or 51gnature hereon shall, for all
purposes, be deemed originals.

12 14 Governmg Law, Venue; and Jurtsdzctzon

(a) This Agreement shall be governed by and construed in accordance W1th
the Laws of the State of Arizona, without giving effect to any COI’IﬂlCt or cho1ce of law provrslon
that would result in the imposition of another state’s Law. ERER o A

(b)  WITH RESPECT TO THE ENFORCEMENT OF ANY ARBITRATION
AWARD PURSUANT TO SECTION 11.3, THE PARTIES HEREBY IRREVOCABLY
SUBMIT TO THE NON-EXCLUSIVE IURISDICTION OF ANY STATE OR FEDERAL
COURT IN PHOENIX ARIZONA

: (c) WITH RESPECT TO THE ENFORCEMENT OF ANY ARBITRATION
AWARD PURSUANT TO SECTION 11.3, EACH PARTY HEREBY WAIVES, TO THE
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FULLEST EXTENT PERMITTED BY LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY
JURY. | .

12.15 Attorneys’ Fees. If either of the Parties shall bring an action to enforce the
provisions of this Agreement, the prevailing Party shall be entitled to recover its reasonable

attorneys’ fees and expenses incurred in such action from the unsuccessful Party.

[signature page follows]
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IN-WITNESS WHEREOF, this Agreement has been duly executed and delivered by the

duly authorized officer of each Party as of the date first above written.

1436079.5

-~ SELLER

. By,
Name:
Title: _

PURCHASER
ARI_ZONA’PUBLIC SERVICE COMPANY
By:

Name:
Title:

SIGNATURE PAGE
PURCHASE AGREEMENT




APPENDIX I
'DEFINITIONS
“4AA” has the meaning given to it in Section 11.3(a).

“4CC” means the Arizona Corporation Commission or any successor agency with
jurisdiction over the rates and charges of Purchaser. .

“Acqut‘sitioh Transaction” has thelmeaning given to it in SeCtion 16.9.1

[ “Affidavit of Property Value” means the form of Affidavit of Property Value attached
hereto as Exhibit B.]

“Affiliate” means any Person that directly, or indirectly through one or more
1ntermed1ar1es controls is controlled by or is under common control with the Person specified.
For purposes of this definition, control of a Person means the power, dlrect or indirect, to direct
Or cause the d1rect10n of the management and pohcles of such Person’ whether throu:,h ownership
of votmg securities or ownership interests, by contract or otherwme and specifically with respect
to a corporation, partnership or limited liability company, means direct or indirect ownershlp of
more than 50% of the voting securities in such corporation or of the voting interest in a
partnership or limited liability company.

“Agreement” has the meaning given to it in the recitals.

“Ancillary Agreements” means the Sale Back Agreement the Assumptlon Agreement
the Affidavit of Property Value, the Deed, the Bill of Sale and Assignment of Rights, the Form
of Certification of Non-Foreign Status and such other documents, instruments, certificates or
agreements as may be executed and delivered in connect1on with this Agreement or the
foregoing. :

“Applicable Contracts” has the meaning given to it in Section 8.11(c).
“Arbitrable Dz’épute” has.the meaning given to it in Section 11.3 (b).

“Assets” of any Person means all assets and properties of every kind, nature, character
and description (whether real, personal or mixed, whether tangible or intangible and wherever
situated), including the goodwill related thereto, operated, owned or leased by such Person.

“Assumption Agreement” has the meaning given to it in Section 3.5(c).
“Assumed Liabilities” has the meaning given to it in Section 2.3.
“Available Employees” has the meaning given to it in Section 6.5(a).

“Benefit Plans” means (a) each “employee benefit plan,” as such term is defined in
Section 3(3) of ERISA, (b) each plan that would be an “employee benefit plan”, as such term is
defined in Section 3(3) of ERISA, if it was subject to ERISA, such as foreign plans and plans for
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directors, (c) each stock bonus, stock ownership, stock option, stock purchase stock appreciation
rights, phantom stock, or other stock plan (whether qualified or nonqualified), and (d) each
bonus or incentive compensatlon plan. “

~ “Bill of Sale and Assignment of Rights” means the form of Bill of Sale and Assignment
- of Rights from Seller to Purchaser attached hereto as Exhibit E.

“Business” means the ownership and operation of the Project; including the generation
and sale of electricity and capacity by Seller at or from the Pro;ect and the conduct of other
activities by Seller related or mc1denta1 to the foregoing.

" “Business Day means a day other than Saturday, Sunday or any day on whrch banks
located in the State of Arizona and the State of New York are authorized or obhgated toclose.

“Charter Documents means with respect to any Person, the artlcles of mcorporatlon or

hmrted hablhty company agreement or such other oroamzatronal documents of such Persomn,
including those that are requlred to ‘be reorstered or kept in the place of 1ncorporat10n
organlzatlon or formatlon of such Person and Wthh estabhsh the legal personahty of such
Person S ' ‘ '

“Clalm means any demand, claim, action, investigation, leoal proceeding (whether at
law or in equity) or arbitration.

“Clazmant” has the meanmg set forth in Sectlon 11, 3(b)

Sy et

“Closmg ‘means the closmg of the transactrons contemplated by thls Agreement as
provrded for n Sectlon 3.3. o .

“Closmg Date means the date on which Closing occurs.
“Code” means the Internal Revenue Code of 1986, as amended.
“Continued Employee” has the meaning set forth in Section 6.5(b).

“Contract” means any written contract, lease, license, -evidence of indebtedness,
mortgage, indenture, purchase order, binding b1d letter of credit, secunty agreement or other
legally binding arrangement. :

“Deed” means the form of Special Warranty Deed from Seller to Purchaser attached
hereto as Exhibit D.

“Dispute” has the meaning given to it in Section 11 3(a)
“DWR” has the meanmg g1ven toitin Sectlon 4. 13(s)(v)

“Environmental Claim” means any clalm loss, cost, expense, hab111ty penalty or
damage arising out of or related to any violation of Environmental Law. :
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“Environmental Condition” means the presence or Release to the environment, whether
at the Real Property or otherwise, of Hazardous Materials, including any migration of Hazardous
Materials through air, soil or groundwater at, to or from the Real Property or at, to or from any
Off-Site Location, regardless of when such presence or Release occurred or is discovered.

“Environmental - Law” means the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. § 9601 et seq.; the Resource Conservation and
Recovery Act, 42 U.S.C. § 6901 et seq.; the Federal Water Pollution Control Act, 33 U.S.C. §
1251 -et seq.; the Clean Air Act, 42 U.S.C. § 7401 et seq.; the. Hazardous Materials.
Transportation Act, 49 U.S.C. § 1471 et seq.; the Toxic Substances Control Act, 15 U.S.C. §§
2601 through 2629; the Oil Pollution Act, 33 U.S.C. § 2701 et seq.; the Emergency Planning and
Community Right-to-Know Act, 42 U.S.C. § 11001 et seq.; the Safe Drinking Water. Act, 42

U.S.C. §§ 300f through 300j; Endangered Species Act, 16 U.S.C. §§ 1531 et seq.; Federal

Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. §§ 136 et seq.; Occupational Safety and
Health Act; National Environmental Policy Act; Comprehensive Air Quality Act, A.R.S. §§ 49-
401 et seq.; Arizona Emergency Planning and Community Right-to-Know Act, A.R.S. §§ 26-341
et seq.; Water Quality Control, A.R:S. §§ 49-201 to 391; Solid Waste Management, A.R.S. §§
49-701 to 881; Hazardous Waste Disposal, A.R.S. §§ 49-901 to 971; Underground Storage Tank
Act, AR.S. §§ 49-1001 to 1073; Groundwater Management Act, A.R.S. §§45-401 to 704 and all
similar Laws of any Governmental Authority having jurisdiction over the assets in question
addressing pollution or protection of the environment and all amendments to such Laws and allk
regulatlons unplementmg any of the foregomg : Co S ‘

\ “Envtronmental Lzabzlztzes means all L1ab111t1es with respect to the Purchased Assets or .
the Busmess arising under or relating to Environmental Laws or relating to-any claim in respect
of Environmental. Conditions or Hazardous Materials, including settlements, judgments, costs
and -expenses, including | reasonable attorneys fees, -whether based on common law or
Environmental Laws. , - : - S

o

© : “ERISA” means the Employee Retlrement Income Security Act of 1974, as amended.

, “ERISA Aff iliate” means any. entlty, trade or busmess that is-a member of a group
described in Section 414(b), (c), (m) or (0).of the Code or Sectlon 4001(b)(1) of ERISA that
includes Seller, or that is a member of the same “controlled group” as Seller pursuant to Section
4001(a)(14) of ERISA; provided, that Seller shall not be con31dered to be an ERISA Affiliate
from a:nd aﬂer the Closmg Date. »

“Excluded Assets” has the meamné given to itin Sectlon 2.2.

“Excluded Items” has the meaning given to it in Section 2.2(d).

“Excluded Liabilities” has the meaning given to it in Section 2.4.

“FERC’; meansthe Federal Energy Regulatory Commission.

“Final Order” rneans an action by a Governmental Authority as to ‘Which:w(a) Vno request

for stay of the action 1s pending, no such stay is in effect and if any time period is. permitted by
statute or regulation for filing any request for such stay, such time period has passed; (b) no
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petition for rehearing, reconsideration or application for review of the action is pending and the
time for filing any such petition or application has passed; (c) such Governmental Authority does
not have the action under reconsideration or subject to rehearing on its own motion or otherwise
and the time in which such reconsideration or rehearing is permitted has passed; and (d) no
appeal to a court, or a request for stay by a court of the Governmental Authorlty s actmn is
pendmg or in effect and the deadhne for ﬁhng any such appeal or request has passed

“FIRPTA Ajf davzt” means an - afﬁdavrt 51gned and acknowledged by Seller underf
penaltles of perjury, certifying that Seller is not a nonresident alien, foreign corporatlon foreign’
partnership, foreign trust, foreign estate, or other foreign person within the meaning of Section’
1445 and 7701 of the Internal Revenue Code of 1986 as amended and the assoc1ated'v reasury'f-'
Regula’uons S & A '

: “G'AAP” means generally accepted accountmg prmc1ples in the Umted States of Amerlca‘
applled onacon51stentbasrs I R e I s e e T

“Good 0peratmg Pmcttces means wrth respect to the Pro_]ect or the Purchased Assets :
the practices, methods and acts generally engaged in or approved by a significant portion of the
mdependent electric power industry in the. United States. for similarly situated facilities in the
United States during a particular time penod or any. of such pract1ces methods, and acts, which, ,
in the exercise of reasonable Judgment in light of the facts known or that reasonably should be
known at the time a decision is made, would be expected to accomplish the desired result n.a
manner consistent with applicable Law, reliability, safety, env1ronmental protection, economy
and expedition, and taking into consideration the requlrements of this Agreement, the Material
Contracts and the other Contracts affecting the operation of the Project. - Good Operating
Practices are not intended to be limited to- the optimum practices; methods or. acts, ‘to the
exclusion of all others, but rather to include a spectrum of possible practices, methods or acts
generally acceptable in the region during the relevant period in light of the circumstances. %

“Governmental Authority” means any court, tribunal, arbitrator, authority, -agency, &
commission, official or other instrumentality of the United States, or any domestic state,
province, county, city or other political subdivision or similar governing entity, and including
any governmental, quasi-governmental or non-governmental body administering, regulatmg or
havmg general overs1ght over gas, electnc1ty, power or other markets :

“Hazardous Matertal” means and mcludes each substance de51gnated as a hazardous
waste, hazardous substance, hazardous material, pollutant, chemical, contaminant or toxic
substance under any Environmental Law and any petroleum or petroleum products.

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976.-

“Improvements” means all buildings, structures, fixtures and improvements located on
the Real Property or mcluded in the Purchased Assets 1ncludmg those under constructmn

“Indemmf Ted Party” has the meamng g1ven to itin Sectlon 11 4(a)

“Indemnifying Party” has the meaning given to it in Section 11.4(a).
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“Independent Accountants” has the meaning given to it in Section 6.1 0(d).
“Tnsured Exception” has the meaning | given to it in Section ‘6.11U(c).

“Intellectual Property” means the following intellectual property rights, both statutory
and common law rights, if applicable: (a) copyrights, and registrations and applications for
registration thereof, (b) trademarks, service marks, trade names, slogans, domain names, logos
and trade dress, and registrations and applications for registrations thereof, (c) patents, as well as
any reissued and reexamined patents and extensions corresponding to the patents, and any patent
applications, as well as any related continuation, continuation in part and divisional applications
and patents issuing therefrom and (d) trade secrets and confidential information, including ideas, -
designs, concepts, compilations of information, methods, techniques, procedures, processes and
other know-how whether or not patentable

“Intertm Perlod” has the meaning glven to it in Sectlon 6 1

“Im owledae when used in a partrcular representatlon herein wrth respect to Seller means
the actual knowledge of the [directors and officers/members of management] of Seller or its
Affiliates, after reasonable inquiry by them of selected individuals whom they believe, in good
faith, to be the persons generally responsible for the subject matters to which the knowledge is
pertinent as of the date of this Agreement, or with respect to any certificate delivered pursuant to
this Agreement, the date of such certificate.

“Laws” means all laws, statutes, rules, regulations, ordinances and other pronouncements:
havmg the effect of law of any Governmental Authonty

“Lzabthty” with respect to any Person, any’ l1abrl1ty or obhgat1on of such Person of any
kind, character or description, whether known or unknown, absolute or contingent; accrued or
unaccrued, disputed or undisputed, liquidated or unliquidated, secured or unsecured, joint or
several, due or to become due, vested or unvested, executory, determined, determinable or
otherwise, and whether or not the same is requlred to be accrued on the financial statements of
such Person B

“Lien” means any mortgage; deed of trust; pledge; security interest; adverse possessory
right; mechanic’s, materialmen’s or other lien; covenant, condition or restriction; charge or
assessment; lease; easement ‘license; option; first refusal or any other matter affectlng title of
any nature whatsoever ‘

“Loss” means any and all judgments, losses, hablhtles amounts paid in settlement
damages, fines, penalties, deficiencies, losses and expenses (including interest, court costs,
reasonable fees of attorneys, accountants and other experts or other reasonable expenses of
litigation or other proceedings or of any claim, default or assessment). For all purposes in this
Agreement the term “Losses” does not include any Non—rermbursable Damages.

“Material Adverse Eﬁ'ect” means any event, circumstance, condition, development or
occurrence, 1nd1v1dually or in the aggregate with all other adverse effects, that is or is reasonably
likely to be materially adverse to the Business, Purchased Assets or operations of Seller, taken as
a whole; provided that the following shall not be considered when determining whether a
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Material Adverse Effect has occurred: any effect resulting from (a) any change in the financial
condition or results of operations of Seller caused by the pendino sale of the Purchased Assets to
Purchaser; or (b) any actions to be taken pursuant to or in accordance with this Agreement
excluding any actions taken by Seller pursuant to the emergency situations” provision in the last
Paragraph of Sectron 6. 3 R LS SRR e

“Materml Contract or “Material Contracts” has the meaning given to it in Section -

: “Net Book Value means the original cost of the Purchased Assets as recorded on
Purchaser s books in accordance with generally accepted accountmcr princrples less accruedv
depreciation and deferred taxes. SEE : Bk s sl

“Non-reimbursable Damages has the meamng grven to it in Sectlon 11 2(b)

“Operational Report” means a report | which mcludes the following:

‘ “Off Site Location” means any real property other than the Real Property
“Partzes means each of Purchaser and Seller .

“Permits” means all licenses, permits, certificates of authorlty, authorizations approvals
registrations, franchises and similar consents granted by a Governmental Authority.

“Permitted Lien” means (a) any Lien for Taxes not yet due or dehnquent (b)(
imperfections or irregularities of title and other Liens that would not, individually or in the
aggregate, reasonably be expected to have a Material Adverse Effect; (c) zoning, planning, and
other similar governmental limitations and restrictions; (d) any Lien to be released on or prior to
Closmg, and (e) the matters identified on Schedule 2.1(a).

“Person” means any natural person, corporatmn, general partnership, limited partnership,
limited liability company, proprietorship, other business organization, trust, union, association or
Governmental Authority.

“Project” means the ' ' generatmg plant located on a srte
owned by Seller in County, , together with all auxiliary equipment
ancillary and associated facilities and equipment, electncal transformers, pipeline and electrical
interconnection and metering facilities (whether owned or leased). that are located at such site,
together with all other improvements that are located at such site. . ~

“Purchase Price” has the meaning grven to it in Section 3.1. )
“Purchase Price Allocation Schedule” has the meaning given to it in Section 3.6.
“Purchased Assets” means, subject to the Permitted Liens all of the right, title and

interest in, to and under the real and personal property, tangrble or mtangrble constituting the
Project or used prmcrpally for generation purposes in connection W1th the Project including,
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without limitation, the following assets owned by Seller: (i) the Real Property described on
Schedule 4.13(a) as associated with the Project, together with all easements, rights of way and
privileges (including water rights) relating to the Project; (ii) all inventories of fuels, supplies,
materials and spares located on or in transit to the Real Property on the Closing Date or
otherwise held for use principally in connection with the Project on the Closing Date; (iii) the
machinery, equipment, vehicles, furniture and other personal property located on the Real
Property or held for use principally in connection with the Project on the Closing Date,
including, without limitation, the items of personal property included in Schedule 4.15 as being
associated with the Project, and all warranties against manufacturers or vendors relating thereto,
to the extent that such warranties are transferable including, but not limited to, those set forth on
Schedule 4.12(e); (iv) the Transferred Contracts; (v) the Transferred Permits; (vi) the Transferred
Intellectual Property, (vii) all books, operating records, operating,. safety and maintenance
manuals, engineering design plans, blueprints and as-built plans, specifications, procedures and
similar items relating specifically to the aforementioned assets; (viit) all financial records relating
pnmanly to_the Purchased Assets and plant in SErvice, constructlon work in process fuel
inventory, spares and materrals and supphes in mventory records (ix) any ernrssron reductron
credits paid for or obtained for the Purchased Assets; (x) except for prepaid expenses and
deposits attributable to Excluded Assets, all prepaid expenses, progress payments and deposits of
Seller, rights to receive prepaid expenses, deposits or progress payments relatrng to the
ownership, operation and maintenance of the Purchased Assets; and (xi) all rights, privileges,
claims, causes of action and options, against any third parties  (including indemmification,
contribution and insurance claims) relating to any Purchased Assets or Assumed Liabilities..

“Purchaser” has the meamng given to it in the 1ntroductron to thlS Agreement
“Purchaser Approvals has the meaning glven toitin Sectlon 5 3(c)
‘Purchaser s Notzce” has the meamng given to 1t in Sectron 6 11(b)

“Real Property” means the real property of which any of the PI'O_] ect isa part or on which
the Project is located, together with all rights, privileges, easements and rights-of-way
appurtenant thereto and Improvements thereon, 1nclud1ng, without ln’mtatlon the real property
described in Schedule 4.13(a). S . “ L :

“Real Property Leases” has the meaning given to it in Section 4 13(c)

“Release means any actual or threatened release splll ‘emission, mlgratlon leakmg,
pumping, injection, deposit, disposal or discharge of any Hazardous Materlals into the
environment, to the extent prohrblted under apphcable Envrronmental Laws '

“Representattves means ofﬁcers dlrectors employees counsel accountants ﬁnancral
adv1sers or consultants of elther Seller or Purchaser, as apphcable ‘ e

“Respondent” has the meamng given to it in Sectlon 11. 3(b)

“Sale Back Agreement” means the form of Sale Back Agreement between
and Purchaser attached hereto as Exhibit C.
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“Schedules” means the drsclosure schedules prepared by Seller and attached to this
Agreement. ‘ - T

t“Seller” has the meaning given to it in the introduction to this Agreement.
“Seller Approvals” has the meaning given to it in Section 4. 3(c). |
“Seﬂll“er Cohseﬁts has the meamng gw en L to 1t n Sectlon 4 3(b)

1‘ “Seller Plans” has the meamng grven to 1t in Sectlon 6 5(c)

- “Survey has the meamng glven to 1t 1n Sectlon 6. ll(a)(ll)(B)

“Tax” or “T¢ axes” means any federal, state, local or fore1gn 1ncome gross rece1pts ‘ad
valorem, sales, transaction privilege or use, ‘employment, social secunty, d1sab1hty, occupatlon :
rent, property, severance, value added, transfer, capital stock, excise or other taxes anosed by or
on behalf of any Taxmo Authorxty, 1nclud1nc any rnterest penalty, or addltlon thereto

“Tax Return means any return declaratron ‘report, claim for refund or mformatlon
return or statement relatrng to Taxes mcludrng any schedule or attachment thereto :

“T axing Authortty” means, w1th respect to-any Tax, the governmental entity or poht1cal
subdivision thereof that imposes such Tax, and the agency (if any) charged with the collection of
such Tax for such ent1ty or SllblelSlOl’l

“T ermmatton Date” has the meanlng ‘grven to 1t 1n Sectlon 1’0 l(c)

“Title Commztment” has the meamnCy °1ven to 1t 1n Sectlon 6. ll(a)(l)(A)

“T 1tle Exceptton Dohuments has the meamng grven to 1t in Sectlon 6 ll(a)(l)(B).
“thle Insurer” has the meamng grven toitin Sectlon 6 11(a)(1) ‘
t“T itle Objectzon” has the meaning given to it in Sectlon 6. 11(b)

“Tort Liabilities” means all Liabilities to third parties for personal injury or tort, or
similar causes of action arising out of the Business or the ownershlp, lease, maintenance or
operat1on of the Purchased Assets. . = : "

“T ransferred Contracts means- the Matenal Contracts 1dent1ﬁed on Schedule 4. 12 as
“Transferred Contracts,” subJ ect to recelpt of necessary consents and approvals

“T ransferred Intellectual Property” means the lntellectual Property 1dent1ﬁed on
Schedule 4.18 as “Transferred Intellectual Property,” subject to receipt of necessary consents and
approvals, and any plant drawings, equipment performance data, design criteria or maintenance
records collected by the Seller’s data collection or other information technology systems or
software, whether or not identified on Schedule 4.18 as “Transferred Intellectual Property.”
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“Transferred Permits” means the Permits identified on Schedule 4.15 as “Transferred
Permits,” subject to receipt of necessary consents and approvals.

“Water Right&” has the meaning given to it in Section 4.13(s)(i).
“Water Rights Certificate” has the meamng glven to it in Sectlon 4.13(s)(v).
“Welfare Benef its” has the mearung given to it in Sectlon 6. S(e)

“Wells” has the meamng given to it in Sectlon 4 13(5)(11)
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EXHIBIT A

FORM OF ASSUMPTION
" OF CERTAIN LIABILITIES -

ASSUMPTION OF CERTAIN LIABILITIES

Pursuant to that certam Asset Purchase Agreement dated as of
__ (the “Agreement”), by and between = = = ¢ : ’ ya oo o
(“Seller”) and Arizona Public Service Company, an Arizona corporation (“Purchaser ) for good
and valuable consideration, the receipt and adequacy of which are hereby acknowledged,
Purchaser does hereby assume the Assumed Liabilities as such term is defined in the Agreement
by and subject to the terms and conditions of the Agreement. Except as expressly assumed
herein, Purchaser does not assume and shall not in any manner be responsible for any other
liability, obligation, lien or encumbrance of Seller, including, without limitation, the Excluded
Liabilities (as defined in the Agreement).

>

Dated this day of , 20

Arizona Public Service Company, an Arizona
corporation

By:
Its:
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EXHIBIT D

FORM OF SPECIAL WARRANTY DEED

When Recorded Return to:

SPECIAL WARRANTY DEED
FOR THE CONSIDERATION of Ten Dollars ($10.00), and other valuable
consideration, (“Grantor”), hereby
conveys to (“Grantee”), the real
property (“Property”) situated in County, , and more

particularly described on Exhibit ”A” attached hereto and made a part hereof, together with all
rights and privileges appurtenant thereto.

SUBJECT to current taxes and assessments, reservations in patents, all easements, rights-
of-way, encumbrances, liens, covenants, conditions, restrictions, obligations, and liabilities are
on Schedule B attached hereto and made a part hereof. '

And Grantor hereby binds itself and its successors to warrant and defend the title as
against all persons and entities whatsoever, subject to the matters above set forth.

Dated this day of ,
By:
Its:
“QGrantor”
STATE OF ) -
) ss.

County of )

On this, the déy of , 20, before me, the undersigned
Notary Public, personally appeared , who acknowledges himself
to be the of ,a , and

- that [he/she]e as such officer, being authorized so to do, executed the forgoing instrument for the
purposes therein contained by signing the name of the [corporation/limited liability company] by
[himself/herself] as such officer.

IN WITNESS WHEREQOF, I hereunto set my hand and official seal.
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- Notary Public

My Commission Expires: |
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EXHIBIT E
FORM OF BILL OF SALE AND
~ ASSIGNMENT OF CONTRACT RIGHTS

Bill of Sale and ASéignlilent ‘
of Contract Rights . .

Sale and Transfer of Assets and Contract Rights. For good and valuable consideration, the
receipt, adequacy and legal sufficiency of which are hereby acknowledged, and as contemplated
by Section 3.4 of that certain Asset Purchase Agreement dated as of _
(the “Purchase Agreement”), to which . - " ¢~ a (“Seller”), and
Arizona Public Service Company, an Arizona corporation (“Purchaser”), are parties, Seller
hereby sells transfers, assigns, conveys, grants and delivers to Purchaser, effective as of

m. ( time) on .20 (the “Effective Time”), all
of Seller s right, title and interest in and to all of the Purchased Assets (as defined in the
Purchase Agreement).

1. Further Actions. Seller covenants and agrees to warrant and defend the sale,
transfer, assignment, conveyance, grant and delivery of the Purchased Assets hereby made
against all persons whomsoever, to take all steps reasonably necessary to establish the record of
Purchaser’s title to the Purchased Assets and, at the request of Purchaser, to execute and deliver
further instruments of transfer and assignment and take such other action as Purchaser may
reasonably request to more effectively transfer and assign to and vest in Purchaser each of the
- Purchased Assets, all at the sole cost and expense of Seller.

2. Power of Attorney. Without limiting Section 2 hereof, Seller hereby constitutes
and appoints Purchaser the true and lawful agent and attorney in fact of Seller, with full power of
substitution and resubstitution, in whole or in part, in the name and stead of Seller but on behalf
and for the benefit of Purchaser and its successors and assigns, from time to time:

(a) . to demand, receive and collect any and all of the Purchased Assets and to
give receipts and releases for and with respect to the same, or any part thereof;

(b)  to institute and prosecute, in the name of Seller or otherwise, any and all
proceedings at law, in equity or otherwise, that Purchaser or its successors and assigns
may deem proper in order to collect or reduce to possession any kind of the Purchased
Assets and in order to collect or enforce any claim or right of any kind hereby assigned
or transferred, or intended so to be; and

(c)  to do all things legally permissible, required or reasonably deemed by
Purchaser to be required to recover and collect the Purchased Assets and to use Seller’s
name in such manner as Purchaser may reasonably deem necessary for the collection
and recovery of same. |

Seller hereby declaring that the foregoing powers are coupled with an interest and are and shall
be irrevocable by Seller.
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3. Terms of the Purchase Agreement.  The terms of the Purchase Agreement,
including but not limited to Seller’s representations, warranties, covenants, agreements and
indemnities relating to the Purchased Assets, are incorporated herein by this reference. Seller
acknowledges and agrees that the representations, warranties, covenants, agreements and
indemnities contained in the Purchase Agreement shall not be superseded hereby but shall
remain in full force and effect to the full extent provided therein. In the event of any conflict or
inconsistency between the terms of the Purchase Agreement ‘and the terms hereof, the terms of
the Purchase Agreement shall govern. 7

- IN"WITNESS WHEREOF Seller has executed thIS B1H of Sale and Ass1gnment of
Contract Rights as of B 20 i .

[]NSERT NAME OF SELLER]
FBy:' o

Its:

1436079.5 E-2




EXHIBIT F

FORM OF CERTIFICATION
OF NON-FOREIGN STATUS

CERTIFICATION OF NON-FOREIGN STATUS

INTERNAL REVENUE CODE SECTION 1445

Section 1445 of the Internal Revenue Code provides that the transferee of a United States real
property interest must withhold the tax if the transferor is a foreign person. To inform Arizona
Public Service Company, an Arizona corporation (“Transferee™) that withholding of tax is not
required upon the disposition of a United States real property interest by

,a ' (“Seller), and with the knowledge that the
Transferee will rely upon the following statements, the undersigned hereby certifies the
following on behalf of Seller:

1. Seller is not a foreign corporation, foreign partnership, foreign trust, foreign estate
-or foreign person (as those terms are defined in the internal revenue code and
income tax regulations);

2. Seller’s United States Employer Identification Number/Social Security Number is
; and

3. Seller’s office address is:

Seller understands that this certification may. be disclosed to the Internal Revenue Service by
Transferee and that any false statement contained herein could be punished by fine,
imprisonment, or both.

Under penalties of perjury, I.declare that I have examined this certification and to the best of my
knowledge and belief it is true, correct and complete, and I further declare that I have authority
to sign this document on behalf of Seller.

DATED: , 20
TRANSFEROR:

[INSERT NAME OF SELLER]
By

Its
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STATE OF )
) ss.
County of ‘ )
The foregoing instfument wés ka‘cknowledged before me this day of
» 20___, by , the 4 of

Notary Public

My commission expires:
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MASTER POWER PURCHASE AND SALE AGREEMENT

COVERSHEET

This Master Power Purchase and Sale Agreement (Version 2.1; modified 04/25/00) (“Master Agreement”) is made
as of the following date: (“Effective Date™). The Master Agreement, together with the exhibits,
schedules and any written supplements hereto, the Party A Tanff 1f any, the Party B Tariff, if any, any designated
collateral, credit support or margin agreement or similar arrangement between the Parties and all Transactions
(including any confirmations accepted in accordance with Section 2.3 hereto) shall be referred to as ‘the
“Agreement.” This Master Agreement shall cover only the sales and purchases of energy. executed in
furtherance of the APS Power Supply Resource Request for Pr‘ ”) dated December 3, 2003, by

supercede or amend any prior or subsequent agreements for the purchase or sale of ¢ energy and/or any other
commodlty between the parties hereto. The Parties to this Master Agreement are the followmg

Name ARIZONA PUBLIC SERVICE COMPANY, a o Name (“Counterparty or Lrty B”)
Corporation organized under the laws of the State of )
Arizona ("APS" or “Party A”)

A]l Notices: All Notices:
StIeet' 400 North 5™ Street - Street:
Clty Phoenix, Zip: 85004 City: 7
Atn: Contracts Department o ‘ "~ "Attn: Contract Admmlstratlon N
Phone: (602) 250-2780 : ' ‘ .‘Phone: .
Facsimile: (602) 250-3199 o Facsmnle
Duns: 00-690-1995 : Duns:’ :
Federal Tax ID Number: 86- 001 1170 ' Federal Tax D Number
Invoices: » Invoices:

Atin: Energy Settlement Attn:

Phone: (602) 250-3150 Phone:

Facsimile: (602) 250-2325 Facsimile:
Scheduling: Scheduling:

Attn: N/A Attn:

Phone: (602) 250-4601 Phone:

Facsimile: (602) 250-3199 Facsimile:
Payments: Payments:

Attn: Energy Settlements Attn:

Phone: (602) 250-3150 " Phone:

Facsimile: (602) 250-2325 Facsimile:
Wire Transfer: Wire Transfer:

BNK: Wells Fargo Bank : BNK:

ABA: 121 000 248 ABA:

ACCT: 415954 0921 ACCT:
Credit and Collections: : Credit and Collections:

Attn: Credit Risk Manager Attn:

Phone: (602) 250-3433 Phone:

Facsimile: (602) 250-2663 Facsimile:

1
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With additional Notices of an Event of Defaultor With additional Notices of an Event of Default or

Potential Event of Defaultto: . . Potential Event of Default to:
Attn: Law Department, Mail Station 8695 T At
Phone: (602) 250-2052 : , ' Phone:
Facsimile: (602) 250-2663 A Facsimile:

The Parties hereby agree that the General Terms and COIldlthDS are incorporated herein, and to the followmg
provisions as provided for in the General Terms and Conditions:

Party A Tariff ~ Tariff - Dated : Docket Number

Party B Tariff Tariff TBD ~ Dated =% - Docket Number ER
Article Two ;
Transaction Terms and Conditions l Op’donéﬂ pfovisiqn in Section 2.4. If not checked, inapplicable.

Article Four

Remedies for Failure B I Accelerated Payment of Dainages. If not checked, inapplicable.
to Deliver or Receive - f et LI P

Article Five
Events of Default; Remedies {] Cross Deféﬁlf "for Paxty A:
A [} Party A: i e Cross Default Amount $
[] Other Entity: - = e Cross Default Amount $
- |} Cross Default for Party B
j PartyB:__ B v Cross Default Amount means an
amount equal to three percent (3%)
of shareholders' equity (howsoever
described) of Party B as shown on
the most recent annual audited
B v financial statements of Party B.
'J] Other Entity: Party B's Cross Default Amount means an
Guarantor, ifany amount equal to three percent (3%)
of shareholders' equity (howsoever
described) of Party B's Guarantor
as shown on the most recent annual
audited financial statements of
. ‘ Party B's Guarantor.
56 Closeout Setoff =
* [l Option & (Apphcable if no other selection is made. )
] Option B - Affiliates shall have the meaning set forth in the
Agreement unless otherwise specified as follows:
[1  Option C (No Setoff) _
Article 8 ‘ 8.1 Party A Credit Protection:

2
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Credit and Collateral Requirements

~(a) - Financial Information:

Option A: Unless guaranteed in whlch case Optlon B is
applicable with the Guarantor spemﬁed R
[1 OptionB Specify:
[] OptionC Specify:

‘ (b) Cred1t Assuxances

[] Not Apphcable

‘B Applicable

(c) Co‘llateral Threshold: .
~-[]-- Not Applicable . . . .. ..

I Apphcable
If apphcable complete the followmg

Party B Maximum Collateral Threshold:

Credit Rating* (S&P / Moody’s) Collateral Threshold

AA-/ Aa3 or better $100 Milliep
A-to A+ / A3 to Al $50 Mﬂliqn
BBB+ / Baal B . B V. $20.11\)I‘iiiien
BBB / Baa2 $10 Million
BBB- / Baa3 or below N | $Zeto

*Credit Rating, as that term is used herein, shall mean the Credit Rating in
effect for Party B or Party B's Guarantor at any time during the term of
any Transaction. In determining the Credit Rating, APS shall utilize the
better of the credit ratings for long term senior unsecured debt as
published by S&P and Moody's or, if not rated by at least one of these
rating agencies, APS’s internal credlt ratmg as determined by APS’s credit
department.

Party B’s Collateral Threshold shall be zero, however, if an Event of
Default or Potential Event of Default with respect to Party B or Party B’s
Guarantor has occurred and is continuing.

If the amount of the guarantee provided by Party B’s Guarantor is less
than the Maximum Collateral Threshold amount as described above, then
the Collateral Threshold amount applicable for Party B shall be the
guarantee amount provided by Party B’s Guarantor.

Party B Rounding Amount: $250,000
(d) Downgrade Event:

3
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[l Not Applicable
{ Applicable

If apphcable complete the followmg

[1 It shall be a Downgrade Event for Party B 1f Party B s Credlt
Rating or Party B's Guarantor's Credit Rating falls below B- from
" S&P and B3 from Moody’s or if Party B or Party B's Guarantor

is not,kr,at_ed by either S&P or Moody’s.

‘J| Other:

" Specify: It shall be a Downgrade Event for Party B if, during the
term of this Agreement, APS, in its reasonably exercised
discretion, determines that the creditworthiness, financial
responsibility or performance viability of Party B has become
unsatisfactory,

(e) Guarantor for Party B:

Guarantee Amount: See Section 8.1(c) above:

' 82 ‘ Party B“’Credit Pi‘otection:

'(a) Fmanc1al Informatlon

u l Option A
{1 OptionB Specify:
[ OptionC Specify:

(b) Credit Assurances:

| NotApplicable
~“[]" Applicable

(c) Collateral Threshold:

[} Not Applicable*
[l Applicable

* Except in the event Party B has, as of the date of execution of this Agreement, a Credit Ratmg of either A- or
better by S&P or A3 or better by Moody’s, in which case and for so long as Party B maintains such rating, the
Collateral Threshold matrix applicable to Party B shall apply to Party A.

If applicable, complete the following:

Party A Collateral Threshold: § _-. N/A ; provided, however, that
Party A’s Collateral Threshold shall be zero if an Event of Default or
Potential Event of Default with respect to Party A has occurred and is
contmulng :

Party A Rounding Amount: $ N/A
(d) Downgrade Event:
N \Not-Applicable*
4
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~.-[].. Applicable

* Except in the event Party B has as of the date of execution of this Agreement a Credit Rating of either A- or better
by S&P or A3 or better from Moody’s, in which case and for so long as Party B maintains such rating, the
Downgrade Event provision shall be applicable to Party A as follows: It shall be a Downgrade Event for Party A if
Party A’s Credit Ratmg falls below. BBB from S&P and Baa3 from Moody’s.

If apphcable complete the following:

[] It shall be a Downgrade Event for Party A if Party A’s Credit
Rating falls below;BBB- from S&P and Baa3 from Moody’s or if
.. ~Party A is not rated by either S&P or Moody’s.

2 nrs [] .:i~§gi?’,:< Hiyn

(¢) Guarantor for Party A: NOT APPLICABLE

" Guarantee Amount: _~ NOT APPLICABLE

Atrticle 10 ‘
Confidentiality ] Confidentiality Applicable If not checked, inapplicable.
Schedule M
[] Party Aisa Governmental Entity or Public Power System
[] PartyBisa 'Governmental Entity or Public Power System
[] Add Section 3.6. If not checked, inapplicable
0 Add Sectlon 8 6 If not checked, inapplicable
" Other Changes The félldwi_ﬁg cﬁanges shall be applicable

|Article One - General Definitions]

Section 1.1: is amended to include “or a governmental entity” after the word “individual”.
Section 1.3: is amended in its entirctywtno‘ read as follows:

"Bankrupt" means, with respect to a Party, that such Party (i) is dissolved (other than pursuant to
a consolidation, amalgamation or merger); (ii) becomes insolvent or is unable to pay its debts or
fails or admits in writing its inability generally to pay its debts as they become due; (iii) makes a
general assignment, arrangement or composition with or for the benefit of its creditors; (iv)
institutes or has instituted against it a proceeding seeking a judgment of insolvency or
bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law
affecting creditors’ rights, or a petition is presented for its winding-up or liquidation, and, in the
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case of any such proceeding or petition instituted or presented against it, such proceeding or
petition (a) results in a judgment of insolvency or bankruptcy or the entry of an order for relief or
the making of an order for its winding-up or liquidation or (b) is not dismissed, discharged,
stayed or restrained, in each case within thirty (30) days of the institution or presentation thereof;
(v) has a resolution passed for its winding-up, official management or liquidation (other than
pursuant to a consolidation, amalgamation or merger); (vi) seeks or becomes subject to the
appomtment of an adm1mstrator pr0V1s1ona1 liquidator, conservator, receiver, trustee, custodian
or other similar ofﬁ01al for it or for all or substantlally all its assets; (vii) has a secured party take
possession of all or “substantially all its assets or has a distress, ‘execution, ‘attachment,
sequestration or other legal process levied, enforced or sued on or against all or substantrally all
its assets and such secured party maintains possession, or any such process is not dismissed,
drscharged stayed or restrained, in each case within 30 days thereafter; (v111) causes or is subject
to any event with’ respect ‘to it which, under the applicable laws of any Junsdlctlon has an
analogous effect to any of the events specified in clauses (i) to (vii) (inclusive); or (ix) takes any
action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the
foregomg acts

Section 1.4: is amended by addmg the following after “holiday” in the second lme or,?fif
apphcable Canadran bank hohday

Section 1.11: is amended by addmg the followmg after “Party” rn the thrrd line:
“after usmg commercrally reasonable efforts to rmtrgate costs

S‘e:ctiOn 1.12: is amended by deletmg in the fourth line the word “issues” and replacing it with
the word “issuer”. - R A

‘.Section 1.23: is amended by inserting the following at the beginning of the second sentence:
“Notwithstanding the foregoing,”.

Section 1.27: is amended in its entirety to read as follows:

“Letter(s) of Credit” means one or more irrevocable, standby letters of credit issued by a U.S. or
Canadian commercial bank or a non-U.S. or non-Canadian bank with a U.S. branch with such
bank having a rating of at least A- from S&P or A3 from Moody’s and a stockholder’s equity of
at least USD $3,000,000,000 as of December 31, 2002, in a form and in an amount acceptable to
the Party in whose favor the letter of credit is issued. Cost of a Letter of Credit shall be borne by
the applicant for such Letter of Credit. . : «

Section 1 45 is amended by 1nsert1ng the phrase “(subJect to a forrn of account _control
agreement reasonably acceptable to both partres)” in the first line after the word cash”

Section 1.46: is arriended by adding before the period at the end thefeofthe follbwing: e

provided that the failure to comply w1th any re:quirement of thls "Ag';reement oraT ransaction
including the requirements of Article 8, before the expiration of the time period expressly
specified for such compliance in this Agreement or the Transaction, if any, shall not be
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considered a Potential Event of Default unless and until the apphcable time period has expired
without comphance , .

Sectlon 1 50: 1s amended by deletmg the reference to “Sectron 2 4” and replacmg 1t w1th
“Section 2.57. - - .

Sectlon 1 51 is amended by (1) 1nsert1ng the phrase “for dehvery in the second hne after the
word purchases and before the phrase ° ‘at the Delivery Point”; and (11) 1nsert1ng in the second
line, the phrase “or at an alternate Dehvery Pomt acceptable to Buyer in Buyer s sole drscretron
after the phrase ‘at Delivery Point”. i L : ~

Sectlon 1 53 1is amended by (1) deletmg the phrase at the Dehvery Pomt” m the second hne
and (i) deletrng the phrase “‘at Seller’s optron in the ﬁfth line and 1nsert1ng in its place the -
' followmg absent a sale, assummg a sale could not have been made in a commerc1a11y
reasonable mamrer

Section 1.60: is amended by inserting the words “in writing” immediately followrng the words
“agreed to”.

Section 1.62: The following definition is added as Section 1.62: ““Merger Event” means, with
respect to a Party, that such Party consolidates or amalgamates with, or merges into or with, or
transfers substantially all of its assets to another entity and (i) the resultmg entity. fails to assume
all of the obligations of such Party hereunder or (i1) the benefits of any credit support provided

_pursuant to Article 8 fail to extend to the performance by such resulting, surv1v1ng or transferee
entity of its obligations hereunder or (iii) the resulting entity's credit rating is lower than that of
such Party immediately prior to such action.”

[Article Two - Transaction Terms and Co-nditions]

Section 2.1: is hereby amended by deleting the phrase in the second line ° orally or, if expressly
requrred by either Party with respect to a particular Transaction,” :

Sectlon 2. 3 is hereby amended by deletmg the text in its entrrety and substltutrng the following:

"Buyer shall confirm a Transaction by forwarding to Seller by facsimile within five (5) Business
Days after the Transaction is entered into a confirmation (“Confirmation”) substantially in the
form of Exhibit A. If Seller objects to any term(s) of such Confirmation, Seller shall notify
Buyer in writing of such objections within five (5) Business Days of Seller’s receipt thereof,
failing which Seller shall be deemed to have accepted the terms as sent. If Buyer fails to send a
Confirmation within five (5) Business Days after the Transaction is entered into, a Confirmation
substantially in the form of Exhibit A, may be forwarded by Seller to Buyer. If Buyer objects to
any term(s) of such Confirmation, Buyer shall notify Seller of such objections within five (5)
Business Days of Buyer’s receipt thereof, failing which Buyer shall be deemed to have accepted
the terms as sent. If Buyer and Seller each send a Confirmation and neither Party objects to the
other Party’s Confirmation w1th1n five (5) Business Days of receipt, Buyer’s Confirmation shall
be deemed to be accepted and shall be the controlling Confirmation, unless (i) Buyer’s
Confirmation was sent more than five (5) Business Days after the Transaction was entered into
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and (ii) Seller’s Confirmation was sent prior to Buyer’s Confirmation, in which case Seller’s
Confirmation shall be deemed to be accepted and shall be the controlling Confirmation. Failure
by either Party to send or either Party to return an executed Confirmation or any Ob_] ectlon by
either Party shall not 1nva11date the Transact1on agreed to by the Partres e

Sectlon 2. 6 A new Sectlon 2.61s added to Art1cle Two worded as follows

“2.6 No Oral Agreements or Mod1ﬁcat1ons Notw1thstand1ng any thmg to the contrary in thlS
Agreement, including in this Article Two, no Transaction or other b1nd1ng commitment between
the Parties shall be entered into unless such Transaction or commitment is in writing, including
through electronic communication, and s1gned by both Parties; and this-Agreement and any and
all Transactions may not be orally amended or modified, 1ncludmg by Recording pursuant to
Section 2.5.”

[Article Three - Obligations and Deliveries|

Section 3.4: A new :Sectio(n 34 1sadded to Article Three, worded as follows:

Section 3.4: Regulatory Approval Provisions. The obligation of APS to make any purchases or
relating payments pursuant to this Agreement is subject to the timely : fulﬁllment as determmed
by APS in its sole discretion, of the following regulatory conditions:

All consents and approvals of any governmental authont1es 1nclud1ng w1thout lnmtatlon the
Arizona Corporatlon Commission (the “ACC”) and the Federal Energy Regulatory Commlss1on'
(“FERC”) requlred for the consummation of the transactlon(s) contemplated pursuant to this
Agreement shall have become Fmal Orders, w1th such terms and condltlons as shall have been
1mposed by the govemmental authonty 1ssumg such Final Order. acceptable in all respects to
APS 1n its sole discretion, 1nclud1ng the issuance by the ACC of one or more orders which shall
have becorne a Final Order, approvmg the transactions contemplated hereby and the regulatory
treatment of APS’ purchases through this Agreement including, without 11m1tat1on the inclusion
on or before June 1, 2007 in APS’ rate base of all of APS' costs incurred in makmg the purchases
contemplated in this Agreement without any disallowance. As used herein, “Final Order” means
an action by a governmental authority as to which: (a) no request for stay of the action is'
pending, no such stay is in effect and if any time period is perrmtted by statute or regulat1on for
filing any request for such stay, such time period has ‘passed; (b) no pet1t10n for reheanng,
reconsideration or application for review of the action is pending and the time for filing any such
petition or application has passed; (c) such governmental authority does not have the action
under reconsideration or subject to rehearing on its own motion or otherwise and the time in
which such reconsideration or rehearing is permitted has passed; and (d) no appeal to a court, or
a request for stay by a court of the governmental authority’s action is pending or in effect and the
deadline for filing any such appeal or request has passed.

Section 3.5: A new Section 3.5 is added to Article Three worded as follows:

“3.5 Failure to Provide Minimum Capacity and/or Power for Unit Firm Products. If Party B is
supplying Unit Firm products, Party B must meet the minimum Equivalent Availability Factor,
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as that term is defined in the NERC Generatrng Unit Availability Data System (“GADS”), (the
“Availability Factor”) whrch is. estabhshed in the Conﬁrmatron of the Transaction for each
period (specifically, on-peak -off-peak and super-peak) of each month throughout the proposed
Delivery Period. If Party B falls below the minimum Avallablhty F actor durmg any period of
any month during the term of the Transaction under this Agreement, except in the event that such
failure is excused by Force Majeure, it will be responsible to APS for the Accelerated Payment
of Damages as described in Article 4.1 of this Agreement, specifically to include the highest cost
Replacement Price incurred by APS in obtaining substitute power and/or capacity up to that
minimum Ava11ab111ty Factor for eachperrod of each month o

|Art1cle Four A-‘Rem'ed‘i‘es for Failure to Deliver or Receive| o

Section 4.1: is amended by including the following paragraph

“In the event Seller’s Failure is related to the failure to meet the minimum monthly railability
Factor, including as-described in Section 3.4 of this Agreement, Buyer shall be permitted to use
the hrghest of the actual costs incurred in obta1n1ng replacement power during each of the
periods in which Seller failed to meet the minimum monthly Avallabrhty Factor as its
Replacement Pnce ‘ :

Section 4.3: A new Section 4;3 is added to Aiticle F our Worded as follows: o

“4.3 Suspension of Performance. Notwrthstandmg, and in addition to the remedies provrded
pursuant to Sections 4.1, 4.2 and 5.7, if Seller or Buyer falls to schedule, dellver or recerve all or
part of the Product pursuant to a Transactlon for a penod of three (3) of more consecutive days,
and such failure is not excused under the terms of this Agreement by the other Party $ farlure to
perform or by agreement of the Partles then upon one (1) Business Day pnor notice, and for'so
long as the non—performmg Party fails to perform the performing Party shall have the nght to
suspend its performance under such Transaction.” ‘In the event the performrng Party suspends
performance pursuant to this Section 4.3, it shall not be obhgated to resume performance until it
has received notice from the non—performrng Party at least one (1) Business Day prior to the date
upon whrch the non-performmg Party intends to resume its performance provided that, if the
perforrmng Party has entered into a replacernent contract with a term of 31 days or less, the
performing Party may resume performance at the end of the term of such replacement contract.
Remedies available under this provision to the performmg Party are 1n addrtron to, not in
replacement for, other remedres specrﬁed in thrs Agreement
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[Article Five - Events of Default; Remedies|

Section 5.1(b): is amended by adding at the end of that paragraph *, if such failure is not
remedied within three (3) Business Days.”

Section 5.1(f): is amended in its entirety as follows: “a Merger Event occurs with respect to
such Party;” ’

Section 5.1(h)(i): is amended by addmg at the end of that paragraph “ 1f such farlure is not
remedied within three (3) Business Days.” ‘ v

Sectidn 5‘.1 :ﬂi‘samended by adding a new sub‘section “(i)” Which reads as fol"lows: .

(i)' “if, dunng any consecut1ve nrnety (90) day perlod under any Transaction, there have
occurred five (5) or more “Seller Failures” as that term is used in Section 4.1, regarding which
the Seller shall be deemed to be the Defaultrng Party and regardmg whlch Buyer shall also be
entrtled to 1ts remedres under Sectlon 4 1 )

Sectlon 5 2 1s amended by adding the followmg sentence to the end of that prov1sron

“Ini the Event of a Default based upon Section 5.1 (d), (e), (), (i) or (j) of this Agreement if the
Non-Defaulting Party’s aggregate Gains exceed its aggregate Losses and Costs, if any, resulting
from the termination of this Agreement, the Settlement Amount shall be zero, notwithstanding
any provision of this Agreement to the contrary However, if the Settlement Amount (based on
the present value of the forward position) is $0 pursuant to the foregoing, the Buyer would still
owe the ‘Seller under Sectron 5.3 of the EEI, the full amount of payment due and owing for
Product already prov1ded by the Seller to the Buyer pnor to the Event of Default by erther Party'
under thls Master Agreement o

Sectlon 5 3 1s amended by msertmg the phrase

“plus at'the optlon of the Non—Defaultrng Party any cash or other form of secunty then available
to the Defaultrng Party pursuant to Article Eight,” between the words “that are due to the Non-
Defaultmg Party > and “plus any and all other amounts” in the s1xth hne thereof ~

Sectlon 5 8 a new Sectlon 5.81 1s added to Sectlon Frve Worded as follows

“Section 5.8: APS’ nghts in the Event of the Failure by Party B to Make Necessary
Termination Payments. In the event of an Event of Default by Party B and the subsequent failure
by Party B to make APS whole through payment of any and all necessary Termination Payments,
Party B shall transfer to APS its ownership interest and rights as of the date of this Agreement in
the applicable generating unit(s) identified in the underlying transactions. In this regard, prior to
the execution of this Agreement, APS and Party B shall prepare any and all documents
necessary, as determined by APS in its sole discretion, to assign, convey, transfer and deliver to
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APS all of Party B’s right, title and interest in, to and under the real and personal property,
tangible or intangible, constituting the applicable generating unit as of the date of this
Agreement. The referenced documents shall provide APS with first _priority against any and all
future liens or restrictions (specifically excepting any liens or restrictions existing prior to the
execution of this Agreement) as to Party B’s right, title and interest in, to and under the real and
personal property constituting the applicable generating.” =

|Article Eight - Credit and Collateral Requirementsl o

Slect\ikon‘S.lk(c): shall be fuﬁhe}‘éineﬁdéd l)y insertingthe follow1ngadd1t10na1par raph i

“If at the time of the request by Party. A for Performance Assurance, Party B's Collateral
Threshold is determined by the guarantee amount when the Credit Rating apphcable to Party B's
Guarantor would otherwise have resulted in a higher Collateral Threshold, rather than providing
Performance Assurance, Party B may at 1ts option, increase the Collateral Threshold up to the
maximum amount, apphcable to Party B's Guarantor based upon its Cred1t Ratmg No' such
increase, however, shall become effective until Party B has prov1ded to Party A anew guarantee
or an amended guarantee executed by Party B’s Guarantor (in form and substance acceptable to
Party A at its sole discretion). If the operation of the foregoing results in the sum of Party B
Performance Assurance and Party B's Collateral Threshold being in excess of its Termination
Payment (rounding upwards for any fractional amount to the next Party B Roundmg Amount)
Party B shall have the right to request that Party B’s Performance Assurance be reduced
accordmgly ‘ R e b e e

Sectlon 8 4' a new Sectiony:S 4 is added to Artrcle 8 as follows

8.4 Dlsputes Regardlng Requested Performance Assurance For purposes of Sectlons 8.1 and
8.2 (Collateral Threshold), if a Party which has been asked to provide . Performance Assurance
pursuant to Section 8.1 or 8.2 (the “Postmg Party”), disputes the other Party’s (the “Requestmg
Party’s™) calculation of the amount of Performance Assurance due, then the Posting Party shall
deliver to the Requesting Party the undisputed portion of the Performance Assurance requested
within three (3) Business Days of the original request. Regarding the disputed portion of the
Performance Assurance originally requested, the Parties agree to negotiate in good faith for a
period not to exceed two (2) Business Days to deterrmne the amount the Posting Party shall be
required to deliver. If the Parties cannot mutually agree upon such amount after such time, then
the Requesting Party shall obtain quotations from three independent brokers for the marked-to-
market value of all of the relevant Transactions and shall provide copies of such quotations to the
Posting Party. The Requesting Party shall then use the arithmetic average of the broker
quotations to compute the amount of additional Performance Assurance, if any, due to the
Requestmg Party in add1t1on to the undisputed portion of the Performance Assurance ongmally
requested. The additional Performance Assurance, if any, shall be dehvered to the Requesting
Party within two (2) Business Days of the computauon thereof

Sect1on 8.5: anew Sectlon 8.5 is added to Art1cle 8 as follows:
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8.5  Holding Posted Performance Assurance. To the extent the Pledgor provides Performance
Assurance to the Secured Party pursuant to the terms of this Artlcle Elght the followmg
provisions shall apply: ™

(a) The"Secured Party shall exercise reasonable care ‘to assure the safe ‘custody of all
Performance Assurance deliveréd by the Pledgor (“Posted Performance Assurance™) to the
extent required by applicable law, and, in any event, the Secured Party will be deemed to have
exercised reasonable care if it exercises at least the same degree of care as it would exercise with
respect to its own property. Except as specified in the preceding sentence, the Secured Party will
have no duty with respect to Posted Performance Assurance, including without limitation, any
duty to collect any distributions, or to enforce or preserve any rights pertalmng thereto

(b) In the event and for the duration that the Secured Party or its Guarantor (1) is either a
Defaulting Party, or (i) fails to maintain either a Moody's rating of Baa3 or a S&P rating of
BBB-, at the request of the Pledgor the Secured Party shall promptly appoint a Custodian as its
agent on its behalf to hold Performance Assurance, and promptly transfer to said Custodian said
Performance Assurance. "Custodian" means a'commercial bank or trust’company orgamzed
under the laws of the United States or a political subdivision thereof, with (i) a Credit Rating of
at least (a) "A-" by S&P and "A3" by Moody's, if such entity is rated by both S&P and Moody’s
or (b) "A-" by S&P or "A3" by Moody's, if such entlty is rated by either S&P or Moody’s but not
- both, and (ii) having a capital and surplus of at ‘least $1,000,000,000. The" holding of
Performance Assurance by a Custodian will be deemed to be the holding of that Performance
Assurance by the Secured Party for which the Custodian is actlng The exposed party w111 not be
hable for the acts or om1ss1ons of 1ts Custod1an so appomted

(c) To the extent the Pledgor dehvers Performance Assurance n the form of cash to the Secured
Party and the Pledgor requests that such Performance Assurance be returned pursuant to Section
8.1 or 8.2, as applicable, then the Secured Party shall return such Performance Assurance to the
Pledgor w1th1n three (3) Business Days of such Pledgor’s request with interest at the Fed Funds
Rate (as defined below) calculated from and including the date such Performance Assurance was
delivered to the Secured Party to but excluding the date such Performance Assurance was
returned to the Pledgor. “Fed Funds Rate” means, for any day, the "Federal Funds (Effective)"
rate in effect for such day as displayed on Telerate page 118 for such day under the caption
"Effective" or, if such rate is not so pubhshed for any day which is a Business Day, then the
overmght Federal Funds Rate as reported in’ Federal Reserve Publication H.15-519 or" any
successor pubhcatlon pubhshed by the Board of Govemors of the Federal Reserve System :

(d) To the extent the Pledgor requests that Performance Assurance be substituted, then the
Pledgor shall be entitled to substitute one form of Performance Assurance for another form of
Performance Assurance upon one (1) Business Day’s notice to the Secured Party and the Secured
Party shall take all reasonable steps at the Pledgor s expense to facilitate the substitution of such
Performance Assurance ‘

|Articie Ten - Miscellaneous|
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Section 10.2: shall be amended by (a) inserting immediately following the words “other Party”
in the second line the following: “(except in connection with the representations in clause (ix),
which is made only by Party B); (b) inserting a new Section (xiii) as follows:

(x111) in addition, Seller represents and warrants. that it is providing power and/or
...~ capacity through a specific generating unit for this Transact1on it has met and will

- continue to meet all applicable material federal, state, and local regulatory and
— ',envuonmental requirements, and possesses all reqmred and relatmg certificates,
. .. .permits, and approvals with respect to such generatmg umt In the event Seller is
... notified that it is or may be in v1olat1on of any such requlrements certlﬁcatlons

s ;and/or permlts it shall 1rnmed1ately notlfy APS and the ACC in wnt1ng of the

same.

‘Sectlon 10 4 shall be amended by 1nsert1ng the phrase "To the extent perrmtted by law" at the '
begmmng of each of the first two sentences. B T it irin ‘

Sectlon 10 5 is hereby amended by deletmg the text 1n 1ts entlrety and substltutrng the
following: : A e A R ,

105 Assi)gn_‘ﬁ '_ng.ent, Neither Party shall ass1gn this Agreement,‘or: any Transactions or ‘:rights
hereunder without the prior written consent of the other, vt s o

Sectlon 10 8 shall be further amended by deletmg 1ts penultlmate sentence in 1ts ent1rety and
replacrng it with the following sentences “The indemnity provisions of this Agreement shall
survive the termination of this Agreement for the penod of the apphcable statute of limitations.
The audit provisions of this Agreement shall survive the terrmnatron of this Agreement for a
penod of twelve (12) months.” - ¢ ' /

Sectlon 10 11 is amended by msertlng the followmg after the Word “law in the srxth l1ne |
o 1nclud1ng as necessary as to the tax treatment and tax structure of the transact1on

Sectlon 10 12 New Sectlon 10 12 shall be added to Art1cle 10 as follows

10. 12 Venue Each party hereto 1rrevocably (1) submlts to the excluswe Junsdlctron of the
federal and state courts located in the County of Mancopa State of Arizona; (ii) waives any
objection which it may have to the laymg of venue of any proceedmgs brought in any such court .
and (iii) waives any claim that such proceedmgs have been brought in an inconvenient forum.

Sectlon 10. 13 New Sectlon 10 13 shall be added to Art1cle lO as follows .

10 13 FERC Standard of Revrew Certam Covenants and Warvers o

(a) Absent the agreement of all Parties to the proposed change, the standard of review for
changes to any section of this Master Agreement (including all Transactions and/or
Confirmations) specifying the rate(s) or other material economlc terms and conditions
agreed to by the Parties herein, whether proposed by a Party, a non-party or FERC acting
sua sponte, shall be the "public interest" standard of review set forth in United Gas Pipe
Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power
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Comrmssron v. Sierra Pacrﬁc Power Co 350 US 348 (l956)( the "Mob1le Srerra"
doctnne)

(b) The Parties, for themselves and their successors and assigns, (i) agree that the "public
mterest" standard described in Section 10.13(a) shall apply to any proposed changes in
any other documents mstruments or other agreements executed or entered into by the

- Parties in connection with *this’ Master Agreement and (11) hereby expressly and
1rrevocably waive any rights they can or may have to the applrcatron of any other
standard of rev1ew 1nclud1ng the Just and reasonable" 'Standard R

() The Part1es agree that in the event that any portron of th1s Section 10.13 is determined

to be invalid, illegal or unenforceable for any reason, the prov1s1ons of Sect1on 10.13(a)

‘shall be unaffected and ummparred thereby, and shall remaln m full force and effect to
‘ ‘the fullest extent perm1tted by apphcable law TR e T e S

Sectlon 10 14 A new Sectlon 10 14 is added to Artrcle 10 as follows

10 14 Alternative Dispute Resolutron All drsputes ar1s1ng from any Transactlon under this
Agreement are subJ ect to the prov1srons of th1s Sect1on 10 14 S

(a) Mediation. Any disputes between the Parties shall first be submrtted toa non-bmdmg
- mediation. . The mediation shall be commenced by written request of either Party and
. shall begm within fifteen (15) calendar. days of such written notice. The mediator shall be
, ,chosen by mutual agreement of the. Parties within_ ﬁfteen (15) calendar days of
submrssron of the above written notice. Any drscus51ons or materials presented dunng or
for purposes of the mediation shall be confidential and governed by the limitations and
restrictions of Rule 408 of the Federal and Arizona Rules of Evidence and/or any like
regulatory rules. Any arbitration commenced under this Article shall not be initiated until
following the completion of the mediation: detailed herein; provided, however, that (1) in
the event the Parties are unable to- -agree on-a mediator-despite- their good faith efforts
within fifteen (15) calendar days of submission of the above-written notice, or (ii) in the
event such mediation extends for longer than sixty (60) days followmg commencement
then either Party may proceed drrectly to arbitration.

(b) Arb1trat1on Any dlsputes between the Part1es and/or thelr respectlve representauves
involving or arising under claim, counterclaim, demand cause of action, dispute, and/or
_controversy. relatrng to the terms of this Agreement or the breach thereof (collect1vely
~ “Claims”), shall be submrtted to bmd]ng arb1trat10n whether such ‘Claims sound ‘in
contract, tort or otherwise. The arbitration shall be conducted in accordance with the
Federal Arbitration Act and the then prevailing Commercial Arbitration Rules of the
American Arbitration Association. The-validity, construction, and interpretation of. this
agreement to arbitrate and all procedural aspects. of the arbitration conducted pursuant
hereto shall be decided by the arbitrator(s). Submission shall be made upon the request
of either Party. Within twenty (20) calendar days of the receipt by the respondent of
service of the notlce of arbitration, the Partres shall select one (l) arbitrator by mutual
“consent. If the Part1es are unable to agree upon a srngle arbltrator there shall be three (3)
arbitrators. Specrﬁcally, in the event the Parties cannot agree upon a single arbitrator,
both the claimant and the respondent shall appoint one (1) arbitrator within ten (10)
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calendar days after written notice by either Party that three (3) arbitrators shall be
necessary. The two (2) arbitrators so appointed shall then select the third arbitrator
within twenty (20) calendar days, who shall be the chairperson, of the tribunal. The
- chairperson shall be a person who has over eight (8) years of experience in energy-related
. Transactions, and none of the arbitrators shall have been prev1ously employed by either
Party or have any d1rect mterest in either Party or the subJect matter of the arbitration,
unless such conflict is expressly acknowledged and walved in Wntmg by both Parties.
The chalrperson shall be bound to schedule and hear. the dlspute within six (6) months
after his/her appomtment and shall render the panel’s dec181on W1th1n thn'ty (3 O) calendar
days after the hearing concludes. It is agreed that the arbitrator(s) shall have no authority
..to.award consequential, treble, exemplary, or punitive damages of any type or kind
‘ regardless of whether such damages may be. ava1lab1e under .any- law’f nght with the
... Parties . hereby afﬁrmatrvely ‘waiving therr nghts 1f any, to recover or claun such
damages. The compensation and any costs and expenses of the arbltrators shall be borne
equally by the Parties. The arbitration shall take place in Phoenix, Arizona. Any
arbitration proceedings, decision or award rendered hereunder and the validity, effect and
interpretation of this arbitration provision shall be governed by the Federal ‘Arbitration
: Act. The award shall be final and binding on the Parties and judgment upon any award
may be entered in any. court. ‘of competent ]unsdrctlon The Parties agree that all
information exchanged as a result of any proceedlng as described herein shall be deemed

: _‘“conﬁdentlal : T e : ; : ot

a (c) Jud1c1a1 Relief. Elther Party may petmon a éourt of appropnate Junsdlctlon as

“described in Sect1on 10 14, for non-monetary relief relatlng to any claim of breach of this

- 'Agreement solely to prevent ‘undue hardshrp relatmg to any such clalmed breach pendmg
the appomtment of an arbltratlon panel as descnbed in this Sectlon lO 14 '

[Schedule M - Governmental Enity or Public Power System| i i

N/A  Party A is NOT a Governmental Entity or Public Power Systém

~Party B is a Governmental Entlty, Schedule M Applicable. In the event Party B is a
o Governmental Entlty, the prov1s1ons of Schedule shall apply in the1r entlrety '

Schedule M: Paragraph (B) Wthh amends the deﬁmtlon of “Force Majeure” shall be further
amended by 1nsert1ng the words or propnetary” between “government and capamty

Schedule P - Products and Related Definifions]

Schedule P The paragraph relatmg to. “Capac1ty is deleted in its entlrety :

Schedule P:  The paragraph relatmg to “Firm (LD)” shall be amended by msertmg 1mrned1ately
following the ‘words “Force MaJ eure” on, lines 4 and 5, ‘the following words: “or the failure of the
occurrence. of the regulatory approval as descnbed 1n Sect1on 3.4 of l.'h.lS Agreement"
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Schedule P: The paragraph relating to “Firm (No Force Majeure)” is deleted in its entirety.

Schedule P: The paragraph relating to “Into (the “Receiving Transrmssmn
Provider”), of Schedule P (8™ paragraph of definitions beginning on Page 1) and all relatmg
provisions thereto are deleted in their entirety:

- Schedule P: The paragraph relating to “System Firm” is deleted in its entirety.
Schedule P: The paragraph relatlng to “Transmrssmn Ccrltmgent is deleted in 1ts ‘entirety.

Schedule P The paragraph relatmg to “Umt Firm” shall be a.rnended by 1nsert1ng, at the close of
that paragraph, the following words “Performarnce by APS shall be excused without any recourse
whatsoever by Party B, however, by reason of the fallure of the occurrence of the regulatory
approvals as described in Section 3.4 of this Agreement.” :

Schedule P: The paragraph relating to “Unit Firm” shall further be amended by inserting the
following additional paragraph: “In addition, Party B shall specifically identify the unit(s) from
- which the Product will be provided, and affirmatively represent and warrant to APS that:

) At the time of the execution of this Agreement, Party B has good defensible title, -
or valid and effective leasehold rights in the case of leased property, to the
Applicable Generating Unit(s), free and clear of all liens, charges, claims,
pledges, security interests, equities and encumbrances of any nature whatsoever
other than the lien of current taxes not delinquent, liens, charges, claims, pledges,
security, interests, equities and encumbrances that in the aggregate do not detract
from or interfere with the ability of Party B to deliver the contract quantity of the
Product.

(i) As a condition precedent to the execution of this Agreement, Party B shall
provide the historical operating and performance data of the Applicable .
Generating Unit(s), including (a) the date of Party B’s most recent recorded
measurement of dependable operating capacity of such unit; (b) the date of Party
B’s most recent annual wide open valve heat rate test for each such unit and the
outcame of such tests recorded; and (c) the date of the last major scheduled
turbine overhaul recorded for each unit and the results recorded by Party B, if any
(as part of its customary overhaul procedures), of a wide open valve heat rate test
immediately prior to overhaul and immediately after such overhaul.”

(iii))  Party B shall maintain and operate the Applicable Generating Unit(s) pursuant to
Reasonable Utility Practice. In the event Party B fails to maintain and/or operate
the Applicable Generating Unit(s) pursuant to Reasonable Utility Practice, Party
B shall be deemed to be in default and APS shall be entitled to all appropriate
remedies under this Agreement.

IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed
as of the date first above written.

ARIZONA PUBLIC SERVICE COMPANY
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APS or Buyer : or Seller
By: ‘By:
Name: David A. Hansen Name:
Title: ~ Vice President Marketing & Trading '~ Title: " =

urchase and Sale Agreement was prepared by a co
representatives of Edison Electric Institute (“EEI”) and ‘National Energy Marketers Association’ (“NEM”)
member companies to facilitate orderly tradlng in and development of wholesale power markets. Neither
EEI nor NEM nor any member company nor any of their agents, representatives or- attorneys shall be
responsible for its use, or any damages resulting therefrom. By providing this Agreement EEI and NEM do
not -offer legal advice and.all users ‘are urged to; consult their own legal counsel to-ensure that. their
commercial objectives will be achieved and thel legal mterests are adequately protected

DISCLAIMER: This Master Power P
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GENERAL TERMS AND CONDITIONS

ARTICLE ONE GENERAL DEFINITIONS

1.1 “Afﬁhate” means, w1th respect to any person, any other person (other than an
individual) that, directly or indirectly, through one or more intermediaries, controls, or is
controlled by, or is under common control with, such person. “For this purpose, “control” means
the direct or indirect ownership of fifty percent (50%) or more of the outstandmg capltal stock or
other equ1ty 1nterests havmg ordmary votmg power R : e

1.2 “Agreement has the meamng set forth in the Cover Sheet

1.3 “Bankrupt” means with respect to any entity, such entity (i) files a petition or
otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause
of action under any bankruptcy, insolvency, reorganization or similar law, or has any such
petition filed or commenced against it, (ii) makes an assignment or any general arrangement for
the benefit of creditors, (iii) otherwise becomes bankrupt or insolvent (however evidenced), (iv)
has a liquidator, administrator, receiver, trustee, conservator or similar official appointed with
respect to it or any substantial portion of its property or assets, or (v) is generally unable to pay
its debts as they : fall due.

1.4 “Business Day” means any day except a Saturday, Sunday, or a Federal Reserve

Bank holiday. A Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the

_relevant Party’s pnnmpal place of business. The relevant Party, in each instance unless

otherwise specified, shall be the Party from whom the notice, payment or dehvery is bemg sent
and by whom the notice or payment or delivery is to be received. :

1.5 “Buyer ‘means the Party to a Transaction that is obligated to purchase and
receive, or cause to be recelved the Product as specified in the Transaction. -

16 “Call Optlon means an Optlon entlthng, but not obhgatmg, the Optlon Buyer to
purchase and receive the Product from the Option Seller at a price equal to the Strike Price for
the Delivery Period for which the Option may be exercised, all as specified in the Transaction.
Upon proper exercise of the Option by the Option Buyer, the Optlon Seller will be obligated to
sell and deliver the Product for the Delivery Period for which the Option has been exercised.

1.7 “Claiming Party” has the meaning set forth in Section 3.3.

1.8 “Clalms means all third party clanns or actlons threatened or - filed and, whether
groundless, false fraudulent or otherwise, that directly or indirectly relate to the subject matter of
an indemnity, and the resulting losses, damages, expenses, attorneys’ fees and court costs,
whether incurred by settlement or otherw1se and whether such claims or actlons are threatened
or filed prior to or after the termination of this Agreement.

19 “Conﬁrmation”' has the meaning set forth in Seetion2.3.
1.10 “Contract Price” means the price in $U.S. (unless otherwise provided for) to be

paid by Buyer to Seller for the purchase of the Product, as spec1ﬁed in the Transactlon ‘
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1.11  “Costs” means, with respect to the Non-Defaulting Party, brokerage fees,
commissions and other similar third party transaction costs and expenses reasonably incurred by
such Party either in terminating any arrangement pursuant to which it has hedged its obligations
or entering into new arrangements which replace a Terminated Transaction; and all reasonable
attorneys’ fees and expenses mcurred by the Non—Defaultmg Party in connectlon with the
termmatton of a Transactlon s e Haes el

v 1_.12 “Credlt Ratlng means, W1th respect to any entlty, the ratmg then a551gned to such
entity’s unsecured, senior long-term -debt obligations (not supported by third party. credit
enhancements) or if such entity does not have a rating for its senior unsecured long-term debt,
then the rating then assigned to such entity as an issues rating by S&P Moody S or any other
rating agency agreed by the Parties as set forth in the Cover Sheet.:: L .

1.13  “Cross Default Amount’” means the cross default amount; if. any, set forth in the
Cover Sheet foraParty ; s pen R W

3 ~1.14 : “Defaultmg Party” has the meamng set forth in Sect1on 5 1

‘1 15.. ; “Dehvery Penod” nleans the penod of dehvery for a Transactlon as spe01ﬁed 1n
~the Transaction. : , .

1.16 “Delivery Point” means-the point at which the Product will be delivered and
received, as specified in the Transaction. . .. e :

| 1.'1‘_7‘ ; “Downgrade Eyent"" has the meaning set forthonthe Cover Sheet
118 “Barly T ermmatlon Date has the meamng set forth in Sectlon 5 2

119 “Effectwe Date” has the meamng set forth on the Cover Sheet

1.20 “Equitable Defenses” means any bankruptcy, 1nSolvency, reorgamzation and other
laws affecting creditors’ rights generally, and with regard to equitable remedles the discretion of
the court before Wthh proceedmgs fo, obtam same may be pendlng R

1 21 ' “Event of Default” has the meanmg set forth in Sectlon 5. 1

"1.22  “FERC” means the Federal Energy Regulatory Comm1ssmn OT any Successor
government agency.

1.23  “Force Majeure” means an event or circumstance which prevents one Party from
performing its obligations under one or more Transactions, which event or circumstance was not
ant1c1pated as of the date the Transaction was agreed to, which is not within the reasonable
control of, or the result of the negligence of, the Claiming Party, and which, by the exercise of
due diligence, the Claiming Party is unable to overcome or avoid or cause to be avoided. Force
Majeure shall not be based on (i) the loss of Buyer’s markets; (ii) Buyer’s inability economically
to use or resell the Product purchased hereunder; (iii) the loss or failure of Seller’s supply; or (iv)
Seller’s ability to sell the Product at a pnce greater than the Contract Price. Neither Party may
raise a claim of Force Majeure based in whole or in part on curtailment by a Transmission
Provider unless (i) such Party has contracted for firth transmission with a Transmission Provider
for the Product to be delivered to or received at the Delivery Point and (ii) such curtailment is_

19
] H:\Corp_Plan\PatD\RFPARFP As Issued\APS EEl.doc
Version 2.1 (modified 4/25/00)
©COPYRIGHT 2000 by the Edison Electric Instltute and National Energy Marketers Assoc1atlon




due to “force majeure” or “uncontrollable force” or a similar term as defined under the
Transmission Provider’s tariff; provided, however, that existence of the foregoing factors shall
not be sufficient to conclusively or presumptively prove the existence of a Force Majeure absent
a showing of other facts and circumstances which in the aggregate with such factors establish
that a Force Majeure as defined in the first sentence hereof has occurred. The applicability of
Force Majeure to the Transaction is governed by the terms of the Products and Related
Definitions contained in Schedule P.

124 “Gains” means, with respect to any Party, an amount equal to the present value of
the economic benefit to it, if any (exclusive of Costs), resultlng from the termmatron of a
Terminated Transact1on determined in a commer01ally reasonable manner.

1.25 “Guarantor 'rneans ‘with respect to a Party, the guarantor if any, spemﬁed for
such Party on the Cover Sheet. '

1.26 “Interest Rate” means, for any date the lesser of (a) the per annum rate of interest
equal to the prime lending rate as may from time to time be published in The Wall Street Journal
under “Money Rates” on such day (or if not published on such day on the most recent preceding
day on which published), plus two percent (2%) and (b) the maximum rate perrmtted by
apphcable law.

127 “Letter(S) of Credit” means one or more irrevocable, transferable standby letters
of credit issued by a U.S. commercial bank or a foreign bank with a U.S. branch with such bank
havmg a credit rating of at least A- from S&P or A3 from Moody’s, in a form acceptable to the
Party in whose favor the letter of credit is issued. Costs ofa Letter of Credit shall be borne by
the apphcant for such Letter of Credlt :

1 28 “Losses means wrth respect to any Party an amount equal to the present value
of the economic loss to it, if any (exclusive of Costs), resulting from termination of a Terminated
Transact1on determmed ina comrnermally reasonable manner.

1 29 | “Master Agreement has the meamng set forth on the Cover Sheet
- 1.30- . “Moody’s” means Moody’s Investor Serv1ces ‘Inc. or its successor.

1.31 “NERC Business Day” means any‘day except a Saturday, Sunday or a holiday as
defined by the North American Electric .Reliability Council or any successor organization
thereto. A NERC Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for the
relevant Party’s principal place of business. = The relevant Party, in-each instance unless
otherwise specified, shall be the Party from whom the notice, payment or dehvery is be1ng sent
and by whom the notlce or payment or dehvery is to be recerved :

1.32 : “Non-Defaultmg Party” has the meamng set forth n Sect1on 5.2

1.33 “Offsettmg Transactlons mean any two or more outstandlng Transactlons
having the same or overlapping Delivery Period(s), Delivery Point and payment date, where
under one or more of such Transactions, one Party is the Seller, and under the other such
‘Transaction(s), the same Party is the Buyer.
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-1.34 . “Option” means the nght but not the obligation to purchase or sell a Product as
specified in a Transaction. :

o 135 Optron Buyer means the Party spec1ﬁed in a Transactron as the purchaser of an
optron as deﬁned n Schedule P, :

1.36 "‘Optlon Seller” means the Party speclﬁed m a Transactlon as the seller of an
optlon as defined in Schedule P.

137 “Party A Collateral Threshold” means the collateral threshold 1f any, set forth in
the Cover Sheet for Party A , , - .

138  “Party B Collateral Threshold” means the collateral threshold 1f any, set forth in
the Cover Sheet for PartyB ) - o ol

, 1.39 “Party A Independent Amount” means the amount 1f any, set forth in. the Cover
Sheet for Party A '

, 140 “Party B Independent Amount” means the amount 1f any, set forth 1n the Cover
Sheet for Party B. ; :

1.41 “Party A Roundlng Amount” means the arnount 1f any, set forth in the Cover
Sheet for Party A

142 “Party B Roundmg Amount” means the amount 1f any, set forth in the Cover
Sheet for Party B. -~ -

1.43 “Party A Tarrff’ means the tarlff 1f any, spe01ﬁed in the Cover Sheet for Party A
144 “Party B Tarlff > means the tarlff 1f any, specrﬁed m the Cover Sheet for Party B

1.45 “Performance Assurance means collateral in the form of erther cash Letter(s) of
Credit, or other security acceptable to the Requesting Party. LA it :

146 “Potential Event of Default” means an event which, with notice or passage of time
or both would constrtute an Event of Default

1. 47 “Product” means electnc capacrty, energy or other product(s) related thereto as
spec1ﬁed in a Transaction by reference to a Product hsted n Schedule P hereto or as otherwrse
spec1ﬁed by the Partles in the Transactlon : ~ : ; : L

1 48 “Put Optlon means an Opt1on entrthng, but not obhgatlng, the Optron Buyer to
sell and deliver the Product to the Option Seller at a price equal to the Strike Price for the
Delivery Period for which the option may be exercised, all as specified in a Transaction. Upon
proper exercise of the Option by the Optron Buyer the Optlon Seller Wlll be obhgated to
purchase and rece1ve the Product _

1 49 “Quantlty” means that quantlty of the Product that Seller agrees to make avallable
or sell and deliver, or cause to be delivered, to Buyer, and that Buyer agrees to purchase and
receive, or cause to be received, from Seller as specified in the Transaction.
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1.50 “Recording” has the meaning set forth in Section 2.4.

1.51 “Replacement Price” means the price at which Buyer, acting in a commercially
reasonable manner, purchases at the Delivery Point a replacement for any Product specified in a
Transaction but not delivered by Seller, plus (i) costs reasonably incurred by Buyer in purchasing
such substitute Product and (11) additional transmission charges if any, reasonably incurred by
Buyer to the Delivery Point, or at Buyer’s optron the market price at the Delivery Point for such
Product not delivered as determined by Buyer in a commercially reasonable manner; provided,
however, in no event shall such price include any penalties, ratcheted demand or similar charges,
nor shall Buyer be requlred to utilize or change its utilization of its owned or controlled assets or
market positions to minimize Seller’s liability. For the purposes of th1s deﬁmtlon  Buyer shall be
considered to have purchased replacement Product to the extent Buyer shall have entered into
one or more arrangements in a commercially 1 reasonable manner. Whereby Buyer repurchases its
,obllgatlon to sell and deliver the Product to another party at the Dehvery Pornt

. 1.52 “S&P”  means the Standard & Poor s Ratmg Group (a d1v151on of McGraw-Hrll _
Inc.) or its successor.

1 53 “Sales Pnce ‘means the pr1ce at wh1ch Seller actlng m a commercrally
reasonable manner, resells at the Dehvery Point any Product not received by Buyer deducting
from such proceeds any (i) costs reasonably incurred by Seller in resellmg such Product and (ii)
additional transmission. charges if any, reasonably incurred by Seller in delivering such Product
to the th1rd party purchasers or at Seller’s optron the market pnce at the Dellvery Pomt for such
Product not rece1ved as determrned by Seller in a commer01ally reasonable manner prov1ded
however, in no event shall such price 1nclude any penaltles ratcheted demand or similar charges
nor shall Seller be requrred to utilize or change its utilization of its owned or controlled assets,
including contractual assets, or market positions to minimize Buyer’s liability.. For purposes of
this definition, Seller shall be consrdered to have resold such. Product to the. extent Seller shall
have entered into one or more, .arrangements in a commer01ally reasonable manner Whereby
Seller. repurchases its obhgatron to purchase and receive the Product _,from another party at the
Dehvery Pomt m s e U4 : : :

) 154 ; “Schedule” Or “Schedulmg means the actions of Seller Buyer and/or their
desrgnated representatrves 1nc1udmg each Party s Transrmssmn Prov1ders if apphcable of
notifying, requestmg and conﬁrmmg to each other the quantlty and type of Product to be
delivered on any given day or days dunng the Dehvery Period at a spec1ﬁed Dehvery Pomt '

1. 55 “Seller” means the Party fo a Transactron that is obhgated to sell and dehver or
cause to be dehvered the Product as spec1ﬁed 1n the Transactlon o

1. 56 “Settlement Arnount” means, with respect to a Transaction and the Non-
Defaulting’ Party ‘the Losses or Gams and Costs, expressed in U.S. Dollars, which such party
1ncurs asa result of the llquldat1on of a Termmated Transactlon pursuant to Sectron 5. 2.

1.57  “Strike Price” means the price to be paid for the purchase of the Product pursuant
to an Option. ‘

- 1.58°  “Terminated Transaction” has the meaning set forth in Section 5.2,
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1.59  “Termination Payment” has the meaning set forth in Section 5.3.

1.60  “Transaction” means a particular transaction agreed to by the Parties relating to
the sale and purchase of a Product pursuant to this Master Agreement .

1 61 | “T ransmlss1on Prov1der rneans any entrty or ent1t1es transmlttrng or transportmg
the Product on behalf of Seller or Buyer to or from the Dehvery Pornt 1n a partrcular Transactlon

ARTICLE TWO TRANSACTION TERMS ND CONDITION S

2.1 Transactions.” A Transactlon shall be entered into upon agreement of the Part1es
orally or, if’ expressly requlred by either Party with respect toa partlcular Transaction;, in wntrng,
mcludrng an electronic means of communication. Each Party agrees not to contest, or assert any
defense to, the vahdlty or enforceablhty of the Transactlon entered ‘into in accordance with this
Master Agreement (i) based on any law requiring agreements to be in writing or to be signed by
the parties, or (ii) based on any lack of authonty of the Party or any lack of authorrty of any
employee of the Party to enter into a Transaction. = **

2.2 Governmg Terms. Unless otherwise specifically agreed each Transactron
between the Parties shall be governed by th1s ‘Master” Agreement "'This Master Agreement
(1nclud1ng all exh1b1ts schedules and any ‘written supplements hereto), the Party A Tariff; if any,
and the Party B Tarrff if any, any desrgnated collateral credit support or margm agréement or
srmrlar arrangement ‘between the Parties” and all Transactlons (1nclud1ng any Confirmations
accepted in accordance wﬂh Section 2. 3) shall form a smgle mtegrated agreement between the
Parties. Any mcon51stency between any terms of this Master Agreement and any terms of the
Transactlon shall be resolved in favor of the terms of such Transactron \ :

23" " Confirmation.  Seller may conﬁrm a Transactlon by forwardlng to Buyer by'
facsimile within three (3) Business Days after the Transaction'is entered into a’confirmation
(“Conﬁrmatlon ’) substantially in the form of Exhibit AA. "If Buyet objects to any term(s) of such
Confirmation, Buyer shall notify Seller in writing of such objections within two 2 ‘Business
Days of Buyer’s receipt thereof, failing which Buyer shall be deemed to have accepted the terms
as sent. If Seller fails to send a Confirmation within three (3) Business Days after the
Transactlon is entered into, a Conﬁrmatlon substantrally in the form of Exhibit A may be
forwarded by Buyer to Seller. If Seller obJ ects to any term(s) of such Confirmation, Seller shall
notify Buyer of such Ob]eCtIOIlS within two (2) Business Days of Seller’s receipt thereof, fa11mg
which Seller shall be deemed to have accepted the terms as sent. If Seller and Buyer each send a
Confirmation and neither Party objects to the other Party’s Confirmation within two (2) Business
Days of receipt, Seller’s Conﬁnnatlon shall be deemed to be accepted and shall be the
controlling Confirmation, unless (i) Seller’s Confirmation was sent more than three (3) Business
Days after the Transaction was entered into and (ii) Buyer’s Confirmation was sent prior to
Seller’s Confirmation, in which case Buyer’s Confirmation shall be deemed to be accepted and
shall be the controlhng Conﬁrmatlon Failure by either Party to send or either Party to return an
executed Confirmation or any objection by either Party shall not invalidate the Transaction
agreed to by the Parties. .- ...

2.4  Additional Confirmation Terms. If the Parties have elected on the Cover Sheet to
make this Section 2.4 applicable to this Master Agreement, when a Confirmation contains
provisions, other than those provisions relating to the commercial terms of the Transaction (e.g.,
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price or special transmission conditions), which modify or supplement the general terms and
conditions of this Master Agreement (e.g., arbitration provisions or additional representations
and warranties), such prov1s1ons shall not be deemed to be accepted pursuant to Section 2.3
unless agreed to either orally or in writing by the Parties; provided that the foregomg shall not
invalidate any Transactlon agreed to by the Partles : .

25 Recordmg Unless a Party expressly Ob_] ects to a Recordmg (deﬁned below) at the
begmnmg ofa ‘telephone conversation, each Party consents to the creation of a tape or electronic
recording (“Recordmg”) of all telephone conversations between the Parties to this Master
Agreement, and that any such Recordmgs will be retained i in conﬁdence secured from improper
access, and may be submltted in evidence in any proceedmg or action relatmg to this Agreement.
Each Party waives any further notice of such monitoring or recordmg, and’ agrees to notlfy its
officers and employees of such monitoring or recording and to obtain any necessary consent of
such officers and employees. The Recordmg, and the terms and conditions described therein, if
adm1ss1b1e shall be the controllmg evidence for the Partles agreement with respect to a
partrcular Transaction in the event a Conﬁrrnatron is not fully executed (or med accepted) by
both Parties. Upon ﬁ.lll executron (or deemed acceptance) ofa Conﬁrmat1on such Conﬁrmatron
shall control in the event of any conflict w1th the terms of a Recordlng, or 1n the event of any
conﬂlct w1th the terms of th1s Master Agreement ‘ '

ARTICLE THREE OBLIGATIONS AND DELIVERIES

3.1 Seller s and Buyer’s Obligations. With respect to each Transactlon Seller shall
sell and deliver, or cause to be delivered, and Buyer shall purchase and’ receive, or cause to be
received, the Quantrty of the Product at the Delivery Point, and Buyer shall pay Seller the
Contract Price; provided, however W1th respect to Opt1ons the obhgatlons set forth in the
preceding sentence shall only arise if the Option Buyer éxercises its Option in accordance with
its terms. Seller shall be responsible for any costs. or charges imposed on or associated with the
Product or its, delrvery of the Product up to the. Dehvery Point. Buyer shall be responsible for
any costs or charges 1mposed on or associated with the Product or. 1ts recelpt at and from the
Dehvery Point. '

‘ 3 2 Transrmss1on and Schedulmg Seller shall arrange and be respons1ble for
transmrssron service to the Delivery Point and shall Schedule or arrange for Scheduhng services -
with its Transmission Providers, as specified by the Parties in the Transaction, or in the absence
thereof, in accordance with the practice of the Transmission Providers, to deliver the Product to
the Delivery Point.. Buyer shall arrange and be responsible for transmission service at and from
the Delivery Point and shall Schedule or arrange for Scheduling services with its Transmission
Providers to receive the Product at the Dehvery Point. ' :

3. 3 Force Ma]eure To the extent elther Party is prevented by Force Majeure from
carrying out, in whole or part, its obligations under the Transaction and such Party (the
“Claiming Party”) gives notice and details of the Force MaJeure to the other Party as soon as
‘practicable, then, unless the terms of the Product specify otherwise, the Claiming Party shall be
excused from the performance of its obligations with respect to such Transaction (other than the
obligation to make payments then due or becoming due with respect to performance prior to the
Force Majeure). = The Claiming Party shall remedy the Force Majeure with all reasonable
dispatch. The non-Claiming Party shall not be required to perform or resume performance of its
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obhgatlons to the Claiming Party correspondmg to the obligations of the Cla1m1ng Party excused
by Force Majeure. : , B . o y :

ARTICLE F OUR REMEDIES FOR FAILURE TO DELIVER/RECEIVE

4.1  Seller Failure. If Seller fails to schedule and/or'dther all or part of the Product
pursuant to a Transact1on .and such failure is not excused under the terms of the Product or by
due in respect of the month in. Wthh the farlure occurred or, 1f “Accelerated Payment of
Damages” 1s. spec1ﬁed on the Cover Sheet w1th1n five (5) Busmess Days of invoice receipt, an
amount. for such deﬁc1ency equal 0, the pos1t1ve d1fference if : any, obtamed by subtractlng the
Contract Prrce from the Replacement Price.  The invoice for such amount shall mclude a Wntten
statement explammg in reasonable deta11 the calculatron of such amount t ,

- 4 2 Buyer ¥ arlur If Buyer fa11s to schedu e and/or I‘CCCIVC all or part of the Pr uct
pursuant to a Transactlon and such farlure is not excused under the terms of the Product orlhy
due in. respect of the month n whrch the fallure occurred or if “Accelerated Payment of
Damages” is specified on ‘the Cover Sheet, within five (5) Busmess Days of i invoice receipt, an
amount for such deficiency equal to the. pos1t1ve difference, if any, obtained by subtracting the
Sales Price from the Contract Price. . The invoice for such amount shall include a written '
statement explammg in reasonable detail the calculation of such amount.

ARTICLE FIVE EVENTS OF DEFAULT REMEDIES

5. 1 Events of Default An “Event of Default” shall mean w1th respect to a Party (a
“Defaultmg Party”) the occurrence of any of the followrng o

" (a)  the failure to make, when due, any payment required pursuant to this
V'Agreement if such failure i is not remed1ed within three (3) Busmess Days
" after written notice; v

k(b)- any representatron or warranty made by such Party herein is false or
' m1slead1ng in any matenal respect when made or when deemed made or
”‘repeated o

(c)  the failure to perform any material covenant or obligation set forth in this
" 'Agreement (except to the extent constituting a separate Event of Default,
and except for such Party’s obligations to deliver or receive the Product,
the exclusive remedy for which is provided in Article Four) if such failure

is not remedied within three (3) Business Days after written notice;

@ - such Party becomes Bankrupt

(e)" the fallure of such - Party to satlsfy the credltworthmess/collateral
e requlrements agreed to pursuant to Artlcle Elght hereof ‘ ;

() such Party consohdates or amalgamates w1th or merges with or into, or
transfers all or substantially all of its-assets to, another entity and, at the
time of such consolidation, amalgamation, merger or transfer, the
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resulting, surviving or transferee entity fails to assume all the obligations
of such Party under this Agreement to which it or its predecessor was a

- party by operation of law or pursuant to an agreement reasonably
satrsfactory to the other Party S

if the applicable cross default section in the Cover Sheet 18 1nd1cated for
such Party, the occurrence and continuation of (1) a default, event of
default or other similar condition or event in respect of such Party or any
other party specrﬁed in the Cover Sheet for such Party under one or more
agreements or instruments, 1nd1v1dua11y or collectrvely, relatrng to
indebtedness for borrowed money in an aggregate amount of not less than
‘the applicable Cross Default Amount (as’ spec1ﬁed in the Cover Sheet),
o ‘whrch results in such 1ndebtedness becommg, or becommg capable at such
' time of berng declared 1mmed1ate1y due ‘and payable or (11) a default by
such Party or any other party specrﬁed in the Cover Sheet for such Party in
making on the due date therefor one or more payments, individually or
collectively, in an aggregate amount of not less than the apphcable Cross
Default Arnount (as spe01ﬁed in the Cover Sheet)

w1th respect to such Party s Guarantor 1f any

@ o if any- representatron or warranty made by a Guarantor in
connection with this ‘Agreement is false: or misleading in any
matenal respect when made or when deemed made or repeated

the fallure of a Guarantor to make any payment requrred or to

- perform any other material covenant or obligation in‘any guaranty
made in connection with this’Agreement and such failure shall not
be remedled wrthrn three (3) Busmess Days after wntten notrce .

(iii) - a Guarantor becomes Bankrupt

(iv)  the failure of a Guarantor’s guaranty to be in full force and effect
for purposes of this Agreement (other than in accordance with its
“terms) prior to the satisfaction of all obligations of such Party
* under éach Transaction to which such guaranty shall relate w1thout

‘the wntten consent of the other Party or - ‘ S

(v) a Guarantor shall repudrate d1safﬁrm d1scla1m or reJ ect mn whole
s Corin part or challenge the va11d1ty of any guaranty o

5.2 Declaratlon of an Early Terrmnatlon Date and Calculatlon of Settlement

Amounts. If an Event of Default with respect to a Defaulting Party shall have occurred and be

continuing, the other Party (the “Non-Defaulting Party”) shall have the right (i) to designate a

day, no earlier than the-day such notice is effective and no later than 20 days after such notice is

effective, as an early termination date (“Early Termination Date”) to accelerate all amounts

owing between the Parties and to liquidate and terminate all, but not less than all, Transactions
i (each referred to as a “Terminated Transaction”) between the Parties, (ii) withhold any payments
due to the Defaulting Party under this Agreement and (iii) suspend performance. : The Non-
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Defaulting Party shall calculate, in a commercially reasonable manner, a Settlement Amount for
each such Termmated Transactlon as of the Early Termmatron Date (or, to the extent that in the
reasonable opinion of the Non-Defaultlng Party certam of such Terminated Transactions are
commerc1ally impracticable to liquidate and terminate or may not be liquidated and terminated
under applicable law on the Early Termmauon Date, as soon thereafter as is reasonably
pract1cable) ; ; :

. 5, 3 . Net Out of Sett ement Amounts The Non—Defaultmg Party shall aggregate all
Settlement Amounts into a smgle amount by nettlng out (2) all Settlement Amounts that are due
to the Defaultmg Party plus at the optlon of the Non—Defaultmg Party any cash or other form of
secunty then ava1lable to.the Non—Defaultmg Party pursuant to. Art1cle _Eight, plus any or all
other amounts due to the Defaultmg Party under this Agreement agamst (b) all Settlement
Amounts that are due to. the Non—Defaultmg Party, plus any or all other amounts due to the Non-
Defaultmg Party under thlS Agreement so_that all such amo shall be netted out to a single
hqurdated amount (the‘ “Terrmnatlon Payment”) payable by one Party to the other. The
Termmatlon Payment shall be due to or due from the Non-Defaultmg Party as appropriate.

. 5 4 Not1ce of Payment of Term1nat1on Payment As soon“ as practicable after a
llquldat1on notice shall be given by the Non-Defaulting Party to the Defaulting Party of the
amount of the Termination Payment and whether the Termination Payment is due to or due from
the Non-Defaulting Party. The notice shall include a written statement explaining in reasonable
detail the calculation of such amount.- The Termination Payment shall be made by the Party that
owes it within two (2) Business Days after such notice is effective. .

5 5 D1sputes Wlth Respect to Ternnnauon Payment If the Defaultmg Party disputes
the. Non-Defaultmg Party’s calculation .of the Termination Payment, in whole or in part, the
Defaulting Party shall, within. two - (2) Busmess Days of receipt of Non-Defaulting Party’s
calculation of the Termination Payment provide to the Non -Defaulting Party a detailed written
explanation of the basis for such dispute; provided, however that if the Termination Payment is
due from the Defaulting Party, the Defaulting Party shall first transfer Performance Assurance to
the Non-Defaulting Party i in an amount,equal to the Termination Payment. .

5.6 - Closeout Setoffs.

e Opt1on A After calculatlon of a Tennmatlon Payment 1n accordance with Section 5.3, if
the Defaulting Party would be owed the Termmauon Payment, the Non- -Defaulting Party shall be
entitled, at its option and in its discretion, to (1)l.SCt,0ff against such Termination Payment any
amounts due and owing by the Defaulting Party to the Non-Defaulting Party under any other
agreements, instruments or undertakings between the Defaulting Party and the Non-Defaulting
Party and/or (i1) to the extent the Transactions are not yet liquidated in accordance with Section
5.2, withhold payment of the Termination Payment to the Defaulting Party. The remedy
provided for in this Section shall be without prejudice and in addition to any right of setoff,
combination of accounts, lien or other right to which any Party 1s-at any t1me otherw1se entitled
(whether by operatlon of law contract or otherwrse) s ; :

Opt1on B After calculatlon of a Termmatron Payment in accordance with Section 5 3, 1f
the Defaultmg Party would be owed the: Termination Payment, the Non-Defaulting Party shall be
entitled, at its option and in its discretion, to (i) set off against such Termination Payment any
amounts due and owing by the Defaulting Party or any of its Affiliates to the Non-Defaulting
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Party or any of its Affiliates under any other agreements, instruments or undertakings between
the Defaulting Party or any of its Affiliates and the Non-Defaulting Party or any of its Affiliates
and/or (ii) to the extent the Transactions are not yet liquidated in accordance with Section 5.2,
withhold payment of the Termination Payment to the Defaulting Party. The remedy provided for
in this Section shall be without prejudice and in addition to any right of setoff, combination of
accounts, lien or other right to which any Party 1s at any trme otherwme ent1t1ed (whether by
operatlon of law contract or otherw15e)

Option C: Neither Option A nor B shall apply

5.7 Suspension of Perforrnance. "Notwithstanding any other provision of this Master
Agreement, if (a) an Event of Default or (b) a Potential Event of Default shall have occurred and
be continuing, the Non-Defaulting Party, upon written notice to the Defaulting Party, shall have
the right (i) to suspend performance under any or all Transactions; provided, however, in no
event shall any such suspension continue for longer than ten (10) NERC Business Days with
respect to any single Transaction unless an early Termination Date shall have been declared and
notice thereof pursuant to Section 5. 2 given, and (ii) to the' extent an Event of Default shall have
occurred and be continuing to exercise any remedy available at law or in equity. ‘ '

ARTICLE SIX PAYMENT AND NETTIN G

6.1 Brlhng Penod Unless otherw1se spe01ﬂca11y agreed upon by the Partles n-a
Transaction, the calendar month shall be the standard period for- all payments under thls
Agreement (other than Termination Payments and, if “Accelerated Payment of Damages” i
spec1ﬁed by the Parties in the Cover Sheet, payments pursuant to Section 4.1 or 4.2 and Optlon
premium payments pursuant to Section 6.7). As soon as practicable after the end of each month,
each Party will render to the other Party an 1nvo1ce for the payment obhgatlons 1f any, mcurred
hereunder during the preceding month. '

6.2  Timeliness of Payment. Unless otherwise agreed by the Parties in a Transaction
all invoices under this Master Agreement shall be due and payable in accordance with each
Party’s invoice instructions ‘on or before the later of the twentieth (20th) ‘day of each month, or
tenth (10th) day after receipt of the invoice or, if such day is not a Business Day, then on the next
Business Day. Each Party will make payments by electronic funds transfer, or by other mutually
agreeable method(s), to the account designated by the other Party. Any amounts not paid by the
due date will be deemed delinquent and will accrue interest at the Interest Rate, such interest to
be calculated from and 1nclud1ng the due date to but excludlng the date the dehnquent amount is
paid in full. N :

6.3  Disputes and Adjustments of Invoices. A Party may, in good faith, drspute the
correctness of any invoice or any adjustment to an 1nv01ce rendered under this Agreement or
adjust any invoice for any arithmetic or computatlonal error ‘within twelve (12) months of the
date the invoice, or adjustment to an invoice, was rendered. In the event an invoice or portion
thereof, or any other claim or adjustment arising hereunder, is disputed, payment of the
undrsputed portion of the invoice shall be’ requrred to be made when due, with notice of the
objection given to the other Party. Any invoice dispute or invoice adJustment shall be in writing
and shall state the basis for the dispute or adjustment. Payment of the disputed amount shall not
be required until the dispute is resolved. Upon resolution of the dlspute any requlred payment
shall be made within two (2) Business Days of such resolution along with interest accrued at the
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Interest Rate from and including the due date to but excluding the date paid. Inadvertent
overpayments shall be returned upon request or deducted by the Party receiving such
overpayment from subsequent payments with interest accrued at the Interest Rate from and
mcludmg the date of such overpayment to but excludmg the date repard or deducted by the Party
receiving such overpayment. Any dlspute w1th respect to an invoice is waived unless the other
Party is notlﬁed in accordance with this Sectron 6.3 within twelve (12) months after the i invoice
is rendered or any specific adJustment to the invoice is made If an invoice is not rendered
within twelve (12) months after the close of the month durmg which performance of a-
Transaction occurred, the right to payment for such performance is waived. . :

.. 6.4  Netting of Payments. .The Parties hereby. agree that they shall drscharge mutual
debts and payment obhgatlons due. and owing to each other on the same date pursuant to all
Transactions through netting, in. Wthh case all amounts owed by each Party to-the.other Party
for the purchase and sale of Products during  the monthly bllhng period . under thls Master
Agreement, including any related damages calculated pursuant to Article Four (unless one of the
Parties elects to accelerate payment of such amounts as permitted by. Artrcle Four), interest, andp
payments or credits, shall be netted so that only the excess amount remaining due shall be paid
by the Party who owes it. ;

6.5  Payment Obligation Absent Netting. : If no mutual debts or payment obligations
exist and only one Party owes a debt or obligation to the other during the monthly billing period,
including, but not limited to, any related damage amounts calculated pursuant to Article Four,
interest, and payments or credrts that Party shall pay such sum in full when due. . s

, 6 6 Securi ty Unless the Party beneﬁtmg ﬁ'om Performance Assurance or a guaranty
notrﬁes the other Party in writing, and except in connection w1th a hqurdatron and terrmnat1on in
accordance with Article Five, all amounts netted pursuant to this Article Six. shall not take into
account or include any Performance Assurance or guaranty whrch may be in effect to secure a
Party s performance under this Agreement

6 7 Payment for Optlons The premlum amount for the purchase of an Optron shall
be pa1d wrthm two (2) Business Days of receipt of an invoice from the Optlon Seller. Upon
exercise of .an Option, payment for the Product. ‘underlying - ‘such - Optron shall be due in
accordance w1th Section 6.1. : o - ot : :

6 8 Transactlon Nettmg If the Partles enter 1nto one or more Transact1ons whrch in
conjuncnon wrth one or more other outstanding Transactrons constitute Offsetting Transactions,
then all such Offsetting Transactions may by agreement of the Parties, be netted into a smgle
Transaction under which:

y ‘(a) B i v the Party oblrgated to deliver the greater amount of Energy will deliver the
S d1fference between the total amount it is obligated to deliver and the total
~ amount to be dehvered to it under the Offsettmg Transactlons and

- (b) the Party owmg the greater aggregate payment wrll pay the net dlfference
owed between the Partles i _

Each’ smgle Transaction resultmg under this Section shall be deemed part of the single,
1nd1v1s1ble contractual arrangement between the partres and once such resultmg Transactlon
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occurs, outstanding obhgatlons under the Offsetting Transactlons Wthh are satisfied by such
offset shall terminate.

ARTICLE SEVEN: LIMITATIONS

7.1 ‘Limitation of Remedies, L1ab1hty and Damages. EXCEPT AS SET FORTH
HEREIN, THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE, AND ' ANY 'AND ALL IMPLIED WARRANTIES = ARE
DISCLAIMED. - THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND
MEASURES -OF DAMAGES PROVIDED IN 'THIS 'AGREEMENT SATISFY THE
ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN
EXPRESS REMEDY OR MEASURE OF DAMAGES IS ' PROVIDED, SUCH EXPRESS
REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE
REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE
WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED
HEREIN OR IN'A TRANSACTION THE  OBLIGOR’S LIABILITY SHALL BE ‘LIMITED
TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL
BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR
DAMAGES AT LAW OR IN EQUITY ARE WAIVED 'UNLESS EXPRESSLY HEREIN
PROVIDED NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL
INCIDENTAL PUNITIVE EXEMPLARY OR IND]RECT DAMAGES LOST PROFITS OR
OTHER BUSINESS INTERRUPTION DAMAGES BY STATUTE IN TORT OR
CONTRACT UNDER 'ANY INDEMNITY PROVISION OR OTHZERWISE IT IS THE
INTENT OF THE PART]ES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES
AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR
CAUSES RELATED THERETO INCLUDING THE NEGLIGENCE OF ANY. PARTY
WHETHER SUCH NEGLIGENCE BE SOLE, J OINT OR CONCURRENT OR ACTIVE OR
PASSIVE. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER
ARE LIQUIDATED THE PART[ES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OR OTHERWISE OBTA]N]NG AN
ADEQUATE REMEDY IS INCONVENIENT AND THE DAMAGES CALCULATED
HEREUNDER CONSTITUTE A REASONABLE APPROX]MATION OF THE HARM OR
LOSS

| ARTICLE EIGHT: _ ;CREDIT'A \ND ”COLLATE‘RA‘ L REQUIREMENTS
81 Party A Credit Protectron The apphcable credit and collateral requ1rements shall
be as spec1f1ed on the Cover Sheet. If no optlon in Sect1on 8. I(a) is spemﬁed on the Cover

Sheet, Section 8.1(a) Optlon (o) shall apply exclusively. If none of Sections 8 l(b) 8 1(c) or
8.1(d) are specrﬁed on the Cover Sheet Sectlon 8 1(b) shall apply excluswely o

" (a)  Financial Information. Option A: If requested by Party A, Party B shall
deliver (1) ‘within 120 days following the end of each fiscal year, a copy of Party B’s annual
report containing audited consolidated financial statements for such fiscal year and (ii) within 60
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of Party B’s
quarterly report containing unaudited consolidated financial statements for such fiscal quarter.
In all cases the statements shall be for the most recent accounting period and prepared in
accordance with generally accepted accounting principles; provided, however, that should any
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such statements not be available on a timely basis due to a delay in preparation or certification,
such delay shall not be an Event of Default so long as Party B d1hgent1y pursues the preparation,
certification and delivery of the statements. :

Option B: If requested by Party A Party B shall dehver (1) within 120 days following the
end of each fiscal year, a copy of the annual report contalmng audited consolidated financial
statements for such ﬁscal year for the party(s) specified on the Cover Sheet and (11) within 60
days after the end of each of its first three fiscal quarters of each ﬁscal ‘year, a copy of quarterly ‘
report containing unaudlted consohdated ﬁnancral statements for such ﬁscal quarter for the
party(s) specified on the Cover Sheet: In all cases the statements shall be for the most recent
accounting period and shall be prepared in, accordance wrth generally accepted accountlng
principles; provrded however, that should any such statements not be available on a timely basis
due to a delay in preparation or certlﬁcatron such delay . shall not be an Event of Default SO long
as. the relevant entlty dlhgently pursues the preparat1on certlﬁcatlon and dehvery of - the
statements. T : G :

: Optron C Party A may request from Party B the mformatlon spemﬁed in the Cover
Sheet L oot e Pt RN e S e me e

) () Credlt Assurances If Party A has reasonable grounds to beheve that Party
B’s credltworthmess or performance under this Agreement has become. unsatlsfactory, Pa.rty A
will provide Party B with written notice requestmg Performance Assurance in_an amount
determined by Party Aina comrner01a11y reasonable manner Upon rece1pt of such notlce Party
B shall have three (3) Business Days to remedy the s1tuat1on by prov1dmg such Performance
Assurance to Party A.. In the event that Party B fa11s to provrde such Performance Assurance or
a guaranty or other credit assurance. -acceptable to Party A w1th1n three (3 Busmess Days of

receipt of notice, then an Event of Default under. Artrcle Five will be deemed to have occurred
and Party A w111 be entltled to the remedres set forth m Artrcle Flve of thrs Master Agreement

‘ (c) | Collateral Threshold. If at’ any trme and from tlme to t1me durlng the term
of thrs Agreement (and notw1thstand1ng Whether ‘an Event of Default has occurred) the
Termmatlon Payment that would be owed to Party A plus Party B’s Independent Arnount if any,
exceeds the Party B Collateral Threshold then Party A, on any Business Day, may request that
Party B provide Performance Assurance in-an amount equal to the amount by ‘which' the
Termination Payment plus Party B’s Independent Amount, if any, exceeds the Party B Collateral
Threshold (rounding upwards for any fractional amount to the next Party B Rounding Amount)
(“Party B Performance Assurance”), less any Party B Performance Assurance already posted
with Party A. Such Party B Performance Assurance shall be delivered to Party A within three
3) Busmess Days of the date of such request. On any Business Day (but no more frequently
than weekly with respect to Letters of Credit and daily with respect to cash), Party B, at its sole
cost, may request that such Party B Performance Assurance be reduced correspondmgly to the
amount of such excess Termination Payment plus Party B’s Independent Amount, if any,
(rounding upwards for any. fractional amount to the next Party B Rounding Amount). In the
event that Party B fails to prov1de Party B Performance Assurance pursuant to the terms of this
Article Eight within three (3) Business Days, then an Event of Default under Art1c1e Five shall
be deemed to have occurred and Party A wrll be ent1t1ed to the remedies set forth in Article Five
of this Master Agreement. : c

31
. H:\Corp_Plan\PatD\RFPARFP As Issued\APS EEldoc
Version 2. 1 (modified 4/25/00)
©COPYRIGHT 2000 by the Edrson Electric Instrtute and National Energy Marketers Association




For purposes of this Section 8.1(c), the calculatlon of the Termination Payment shall be
calculated pursuant to Section 5.3 by Party A as if all outstanding Transactions had been
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party B to
Party A, whether or not such amounts are due for performance already prov1ded pu.rsuant to any
and a11 Transactlons ‘ ‘ :

(d) Downgrade Event If at any time there shall occur a Downgrade Event in
respect of Party B, then Party A may require Party B to provide Performance Assurance in an
amount determined by Party A in a commercially reasonable manner. In the event Party B shall
fail to provide such Performance Assurance or a guaranty or other credit assurance acceptable to
Party A within three (3) Business Days of receipt of notice, then an Event of Default shall be
deemed to have occurred and Party A w111 be entrtled to the remedles set forth 1n Artrcle F ive of
thlS Master Agreement :

(e) If spec1ﬁed on the Cover Sheet Party B shall dehver to Party A pnor to
or concurrently with the execution and delivery of this Master Agreement a guarantee in an
amount not less than the Guarantee Amount specrﬁed on the Cover Sheet and In‘a form
reasonably acceptable to Party A oE 2 B : S

-8 2 Party B Credit Protectron The applrcable cred1t and collateral requrrements shall
be as specified on the Cover Sheet. -If no option in Section 8.2(a) is specified on the Cover
Sheet, Section 8.2(a) Option C shall apply exclusively.  If none of Sections 8. 2(b) 8. 2(c) or
8 2(d) are spec1ﬁed on the Cover Sheet Sectlon 8. 2(b) shall apply excluswely s g

T (a) . F 1nancra1 Informatlon Optlon A If requested by Party B Party A shall
dehver (1) w1th1n 120 days following the- end of each fiscal year, a copy of Party A’s annual
report containing audited consolidated financial statements for such fiscal year and (ii) within 60
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of such
Party’s quarterly report containing unaudited consolidated financial statements for such fiscal
quarter. In all cases the:statements shall be for the most recent accounting period and prepared in
accordance with generally accepted accounting principles; provided, however, that should any
such statements not be available on a timely basis due to a delay in preparation or certification,
such delay shall not be an Event of Default so'long as such Party dlhgently pursues the
preparation, certification and delivery of the statements. : T s

Option B: If requested by Party B, Party A shall deliver (i) within 120 days following the
end of each fiscal year, a copy of the annual report containing audited consolidated financial
statements for such fiscal year for the party(s) specified on the Cover Sheet and (ii) within 60
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of quarterly
report containing unaudited consolidated financial statements for such fiscal quarter for the
party(s) specified on the Cover Sheet.’ In all cases the statements shall be for the most recent
accounting period and shall be prepared in accordance with generally accepted accounting
principles; provided, however, that should any such statements not be available on a timely basis
due to a delay in preparation or certification, such delay shall not be an Event of Default so long
as the relevant entlty dlhgently pursues the preparatlon certlﬁcatlon and delivery of the
statements. - : - S

Option C: Party B may request from Party A the information specified in the Cover
Sheet.
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. -(b). . Credit Assurances If Party B has reasonable grounds to believe that Party
A’s credrtworthrness or performance under this Agreement has become unsatrsfactory, Party B
will provide Party A with written notice requesting Performance Assurance in an amount
determined by Party Bi ina commercrally reasonable manner.. Upon receipt of such notice Party
A shall have three (3) Business Days to remedy the situation by providing such Performance
Assurance to Party B. In the event that Party A fails to provide such Performance Assurance, or
a guaranty or other credit assurance acceptable to Party B within three (3) Business Days of
receipt of notice, then an Event of Default under Article Five will be ‘deemed to have occurred
and Party B will be entltled to the remedies set forth in Artlcle Five of thrs Master Agreement

o (c)_ Collateral Threshold If at any trrne and from t1me to ftrme durmg the term
of thls Agreement (and notwithstanding - whether an Event of Default has occurred) the
Termination Payment that would be owed to Party B plus Party A’s Independent Amount if any,
exceeds the Party A Collateral Threshold, then Party B, on any Business Day, may request that
Party- A provide Performance Assurance -in an amount equal to.the amount by which the
Termination Payment plus Party A’s Independent Amount, if any, exceeds the Party A Collateral
Threshold (rounding upwards for any fractional amount to the next Party A Rounding Amount)
(“Party A Performance Assurance”), less any Party A Performance Assurance-already. posted
with Party B. Such Party A Performance Assurance shall be delivered to Party B within three (3)
Business Days of the date of such request. On any Business Day (but no more frequently than
weekly with respect to Letters of Credit and daily with respect to cash), Party A, at its sole cost,
may request that such Party A Performance Assurance be reduced correspondingly to the amount
of such excess Termination Payment plus Party A’s Independent Amount, if any, (rounding
upwards for any fractional amount to the next Party A Rounding Amount). In the event that
Party A fails to provide Party A Performance ‘Assurance pursuant to the terms of this Article
Eight within three '(3) Business Days, then an Event of Default under Article Five shall be
deemed to have occurred and Party B erl be entrtled to the remedres set forth in Artrcle Frve of
tlus Master Agreement ’ sl e , LTS .

For purposes of th1s Sectlon 8 2(c) the calculatron of the Termmatwn Payment shall be
calculated pursuant to Section 5.3 by Party B as if all outstanding:Transactions had been "
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party A to
Party B, whether or not such amounts are due for performance already provrded pursuant to any
-and all Transactions. et R e i e

SR (d) - Downgrade Event. If at any time there shall occur a Downgrade Event in
respect of Party A, then Party B may require Party A to provide Performance Assurance in an
amount determined by Party B in a commercially reasonable manner. In the event Party A shall
fail to provide such Performance Assurance or a guaranty or other credit assurance acceptable to
Party B within three (3) Business Days of receipt of notice, then an Event of Default shall be
deemed to have occurred and Party B will be ent1tled to the remedles set forth in Article Five of
this Master Agreement , b, el T b .

(e) If spec1ﬁed on the Cover Sheet Party A shall dehver to Party B pnor to
or concurrently with the execution and delivery of this Master Agreement a guarantee in an
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form
reasonably acceptable to Party B.
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83  Grant of Security Interest/Remedies. To secure its obligations under this

Agreement and to the extent either or both Parties deliver Performance Assurance hereunder,

each Party (a “Pledgor™) hereby grants to the other Party (the “Secured Party ") a present and
continuing security interest in; and lien on (and right of setoff agamst) and assignment of, all
cash collateral and cash equivalent collateral and any and all proceeds resulting therefrom or the
liquidation thereof, whether now or hereafter held by, on behalf of, or for the benefit of, such
Secured Party, and each Party agrees to take such action as the other Party reasonably requires in
order to perfect the Secured Party’s first-priority security interest in, and lien on (and right of
setoff against), such collateral and any and all proceeds resulting therefrom or from the
l1qu1dat10n thereof. ‘Upon or any time aﬁer the occurrence or deemed occurrence and during the
continuation of an Event of Default or an Early Termination Date, ‘the Non- Defaulting Party may
do any one or more of the following: (i) exercise any of the rights and remedies of a Secured
Party with respect to. all Performance Assurance mcludmg any such nghts and remedies under
law then in effect; (ii) exercise its nghts of setoff against any and all property of the Defaulting
Party in the possession of the Non—Defaultmg Party or its agent; (iii) draw on any outstanding
Letter of Credit issued for its benefit; and (iv) liquidate all Performance Assurance then held by
or for the benefit of the Secured Party free from any claim or right of any nature whatsoever of
the Defaulting Party, including any equity or right of purchase or redemption by the Defaulting
Party. The Secured Party shall apply the proceeds of the collateral realized upon the exercise of
any such rights or remedies to reduce the Pledgor’s obligations under the Agreement (the
Pledgor remaining liable for any amounts owing to the Secured Party after such application),

subject to the Secured Party’s obhgat1on to return any surplus proceeds rema1mng after such
obl1gat1ons are sat1sﬁed n full at R i )

ARTICLE NINE ‘ GOVERNMENTAL CHARGES

91 Cooperatmn Each Party shall use. reasonable efforts to 1mplement the provisions
of and to administer this Master Agreement in accordance with the intent of the parties to
minimize all taxes, so long as ne1ther Party 1s matenally adversely affected by such efforts.

9 2 Governmental Charges Seller shall pay or cause to be pa1d all taxes imposed by
any government authonty (“Governmental Charges”) on or with respect to the Product or a
Transaction arising prior. to. the Delivery. Point. Buyer shall pay.or cause to be paid all
‘Governmental Charges on or with respect to the Product or a Transaction at and from the
Delivery Point (other than ad valorem, franchise or income taxes which are related to the sale of
the Product and are, therefore, the responsibility of the Seller). In the event Seller is required by
law or regulation to remit or pay Governmental Charges, which are Buyer’s responsibility
hereunder, Buyer shall promptly reimburse Seller for such Governmental Charges. If Buyer is
required by law ‘or regulation to-remit or pay Governmental Charges which are Seller’s
responsibility hereunder, Buyer may deduct the amount of any such Governmental Charges from
the sums-due to Seller under Article 6 of this Agreement. Nothjng shall obligate or cause a Party
to pay or be liable to pay any Governmental Charges for which it is exempt under the law.

ARTICLE TEN MISCELLANEOUS

10.1 Term of Master Agreement The term of this Master Agreement shall commence
on the Effective Date and shall remain in effect until terminated by either Party upon (thirty) 30
days’ prior written notice; provided, however, that such termination shall not affect or excuse the
performance of either Party under any provision of this Master Agreement that by its terms
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survives any such termination and, provided further, that this Master Agreement and any other
documents executed and delivered hereunder shall remain in effect with respect to the
Transaction(s) entered into prior to the effectlve date of such terrnlnatlon until both Parties have
fulfilled all of their obhgatlons with respect to such Transactlon(s) or such Transaction(s) that
have been terrmnated under Section 5 2 of this Agreement i

10 2 Representat1ons and Warrant1es On the Effectwe Date and the date of entenng'

into each Transactlon each Party represents and warrants to the other Party that

' iof the Junsdlctron of 1ts formatlon

oy

1t 1s'ud 'y orgamzed vahdly ex1st1ng and 1n good standmg under the laws

frdngans ey g

it has all regulatory authonzatlons necessary for it to legally perform its

"obhgat1ons under this Master Agreement and each’ Transactron (mcludmg

“any Conﬁrrnatlon accepted 1n accordance wrth Sect1on 2 3)

i)

)

the executlon dehvery and performance of thls Master Agreement and
each Transaction (including any Confirmation accepted in - accordance

“with Section 2.3) are within its powers, have ‘been duly authorized by all

necessary action and do not violate any of the terms and conditions in its

~ ‘governing documents, any contracts to which it isa party or any law rule
g ’regulatron order or the 11ke apphcable to it; S

this Master Agreement each Transactlon (mcludmg any- Conﬁrmatlon
accepted in accordance with Section 2.3), and each other document

~executed and  delivered in accordance with this Master Agreement

constitutes its legally valid and binding obligation enforceable against it in

accordance wrth 1ts terrns subJ ect to any Equltable Defenses

V)

i

(v11)

it “is not’ Bankrupt and there are no proceedmgs pendmg or: bemg
contemplated by it or, to its knowledge, threatened agamst it wh1ch would

‘result n 1t bemg or becommg Bankrupt

there is not pending or, to its knowledge threatened agamst it or any of its

. Affiliates any legal proceedings that could materially adversely affect its

ability to perform its obligations under this Master Agreement and each

- Transaction (1nclud1ng any Conﬁrmatlon accepted in accordance with
' Sectlon 2 3) £ : : » :

-no Event of Default or Potent1a1 Event of Default wrth respect to it has
~occurred and is continuing and no such event or circumstance would occur

.- as a result of its entering into or performing its obligations under this

(viii)

Master -Agreement and each Transaction (including any Confirmation
accepted in accordance w1th Sect1on 2. 3)

it is acting for its own account has made 1ts own independent decision to

‘enter into this Master Agreement and each Transaction (including any

Confirmation accepted in accordance with Section 2.3) and as to whether

* this- Master ‘Agreement - and each such Transaction (including any
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Confirmation accepted in accordance with Section 2.3) is appropriate or
proper for it based upon its own Judgment is not relymg upon the advice
or recommendatlons of the other Party in so doing, and is capable of
assessing the merits of and understandmg, and understands and accepts
the terms, condrtlons and risks of this Master Agreement and each
Transaction (including any Confirmation accepted in accordance with

Sectlon 2 3)

(ix)A it is a “forward contract merchant Within the meaning of the United
’StatesBankruptcyCode

© (x) ithas entered into thrs Master Agreement and each Transactlon (1nclud1ng
'~ any Confirmation accepted in accordance with Section 2:3) in connection

- -with the conduct of its business and it has the capacity or ability to make

or take delivery of all Products referred to in the Transaction to which it is

aParty

“(xi) - with respect to each Transact1on (1nc1ud1ng any Conﬁrmatron accepted in
- accordance with Section 2.3) involving the purchase or sale of a Product
or an Option, it is a producer ‘processor, commercial user or merchant
handling the Product, and it is entering mto such Transactlon for purposes

related to 1ts busmess as such and ErEiiney =

“(xii) ‘the matenal economic terms of each Transactron are subJect to 1nd1v1dual
: fnegotratron by the Partles o0 IS 4

+10.3 T1tle and Rlsk of Loss T1tle to and nsk of loss related to the Product shall
transfer from Seller to Buyer at the Dehvery Point. Seller warrants that it will deliver to Buyer
the Quantity of - the Product free and clear of .all liens, security .interests, claims. . and
encumbrances or any interest therem or thereto by any person ansmg prior to the Del1very Pomt 7

n lO 4 de ty Each Party shall 1ndernmfy defend and hold harmless the other Party
from and agamst any Claims arising from or out of any event, cncumstance act or 1nc1dent first
occurring or existing during the period when control and title to Product is vested in such Party
as provided in Section 10.3. Each Party shall indemnify, defend and hold harmless the other
Party agamst any Governmental Charges for which such Party is responsible under Article N1ne

. 1o. 5 Ass1ment Ne1ther Party shall assrgn this Agreement or its r1ghts hereunder
without the prior written consent of the other Party, whrch consent may be wrthheld in the
. exercise of its sole drscretlon prov1ded however, either Party may, without the consent of the
other Party (and w1thout rehevmg itself from 11ab111ty hereunder) @ transfer, sell pledge
encumber or assrgn thls Agreement or the accounts revenues or proceeds hereof mn connectron
affiliate of such Party which affiliate’s credrtworthrness 18 equal to or hlgher than that of such
Party, or (iii) transfer or assign this Agreement to any person or entity succeeding to all or
substantially all of the assets whose creditworthiness is equal to or hlgher than that of such Party
provided, however, that in each such case, any such assignee shall agree in writing to be bound
by the terms and conditions hereof and so long as the transferring Party delivers such tax and
enforceability assurance as the non-transferring Party may reasonably request.
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10.6 . Governing Law. THIS AGREEMENT AND THE RIGHTS AND DUTIES OF
THE PARTIES HEREUNDER .SHALL BE GOVERNED BY AND CONSTRUED,
ENFORCED AND PERFORMED. IN ACCORDANCE WITH THE LAWS OF THE STATE
OF NEW YORK, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW. EACH
PARTY. WAIVES ITS RESPECTIVE RIGHT TO ANY .TURY TRIAL WITH RESPECT TO
ANY LITIGATION ARISING UNDER OR IN CONNECTION WITH THIS AGREEMENT.

10.7 Notices. All notices, requests, statements or payments shall be made as specrﬁed
herem be in wntlng and may be dehvered by hand dehvery, Umted States ma11 overnight
courier service or facsimile. Notice by facsimile or hand dehvery shall be effective at the close
of business on the day actually received, if received during business hours on a Business Day,
and otherwise shall be effective at the close of business on the next Business Day. Notice by
overnight United States-mail or courier shall be effective on the next Business Day after it was
sent. A Party may change its addresses by providing notice of same in accordance herewith.

10.8  General.: This Master Agreement (including the exhibits, schedules and any
written supplements hereto), the Party A Tariff, if any, the Party B.Tariff; if any, any designated
collateral, credit support or margin agreement or similar arrangement between the Parties and all
Transactions (including any Confirmation accepted in accordance with Section 2.3) constitute
the entire -agreement between the Parties. relating to the subject matter. Notwithstanding the
foregoing, any collateral, credit support or margin agreement or similar arrangement between the
Parties shall, upon designation by the Parties, be deemed part of this Agreement and shall be
incorporated herein by. reference. " This Agreement shall be considered for: all purposes as
prepared through the joint efforts of the parties and shall not be construed against one party or
the other as a result of the preparation, substitution, submission or other event of negotiation,
drafting or ‘execution hereof.  Except to the exfent herein provided for, no amendment or
modification to this Master Agreement shall be enforceable unless reduced to ‘writing and
executed by both Parties.” Each Party agrees if it seeks to amend any appllcable wholesale power
sales ‘tariff’ durmg the ‘term of this Agreement, such amendment will not in any way affect
outstandmg Transactions under this Agreement without the prior written consent of the other
Party “Each Party further agrees that it will not assert, or defend itself, on the basis that any
apphcable tanff is inconsistent with this Agreement This Agreement shall not impart any rights
enforceable by any third party (other than a permitted successor or assignee bound to this
Agreernent) Waiver by a Party of any default by the other Party shall not be construed as a
waiver of any other default. Any provision declared or rendered unlawful by any applicable
court of law or regulatory agency or deemed unlawful because of a statutory change
(mdrvrdually or collectively, such events referred to as “Regulatory Event”) will not otherwise
affect the remaining lawful obhgatlons that arise under this Agreement; and provided, further,
that if a Regulatory Event occurs, the Parties shall use their best efforts to reform this Agreement
in order to give effect to the ongmal intention of the Parties. The term ¢ mcludlng when used in
th1s Agreement shall be by way of example only and shall not be considered in any way to be in
11m1tat1on ‘The headmgs used herein are for convenience and reference purposes only. All
indemnity and audit rights shall survive the termination of this Agreement for twelve (12)
months. Th13 Agreement shall be bmdmg on each Party s successors and perrmtted assigns.

109 Audit. Each Party has the nght, at its sole expense and during normal working
hours, to examine the records of the other Party to the extent reasonably necessary to verify the
accuracy of any statement, charge or computation made pursuant to this Master Agreement. If
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requested, a Party shall provide to the other Party statements evidencing the Quantity delivered
at the Delivery Point. If any such examination reveals any inaccuracy in any statement, the
necessary adjustments in such statement and the payments thereof will be made promptly and
shall bear interest calculated at the Interest Rate from the date the overpayment or underpayment
was made until paid; provided, however, that no adjustment for any statement or payment will be
made unless objection to the accuracy thereof was made prior to the lapse of twelve (12) months
from the rendition thereof, and thereafter any objection shall be deemed waived.

10.10 Forward Contract. The Parties acknowledge and agree that all Transactions
constitute “forward contracts” within the meaning of the United States Bankruptcy Code.

10. 11 Conﬁdentiahty If the Partles have elected on the Cover Sheet to make this
Section 10.11 applicable to this Master Agreement ‘neither Party shall disclose the terms or
conditions of a Transaction under this Master Agreement to a third party (other than the Party’s
employees, lenders, counsel, accountants or advisors who have a need to know such information
and have agreed to keep such terms conﬁdential) except in order to comply with any apphcable
law, regulation, or any exchange “control area or 1ndependent system operator rule or in
connection with any court or regulatory proceedmg, pr0v1ded however, each Party shall, to the
extent practicable use reasonable efforts to prevent or limit the disclosure. The Parties shall be
entitled to all remedies available at law or in equlty to enforce or seek rehef in connection with,
this conﬁdentrahty obligation.
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. SCHEDULEM, .

(THIS SCHEDULE IS INCLUDED IF THE APPROPRIATE BOX ON THE COVER
SHEET IS MARKED INDICATING A PARTY IS A GOVERNMENTAL ENTITY OR
PUBLICPOWERSYSTEM) , g e g e R R

A; ) The Partles agree to add the followmg deﬁmt1ons in Artlcle One

o “Act” means J

" “Governmental Entity or Public Power System” ‘means a
municipality, county, governmental board, public power authority, public
- _utility district, joint action agency, or other similar pohtlcalrsubdlvrsmn or
:fpubhc entity of the Umted States one or more States or temtones or any
- combination thereof, .

(RS

‘ B “Specral Fund” means a fund or account of the Governmental i k
o Entrty or Public Power System set a51de and or pledged to satlsfy the .
. Public Power System s obhgatrons hereunder out of which’ amounts shall

" be paid to satisfy all of the Public Power System S obhgatlons under thls

~ Master Agreement for the entire Dehvery Period.

B. The following sentence shall be added to the end of the definition of “Force
Majeure” in Article One.

If the Claiming Party is a Governmental Entity or Public Power System,
Force Majeure does not include any action taken by the Governmental
Entity or Public Power System in its governmental capacity.

C. The Parties agree to add the. following representations and warranties to
Section 10.2: :

. Further and with respect to a Party that is a Governmental Entity or
Public Power System, such Governmental Entity or Public Power System -
represents and warrants to the other Party continuing throughout the term
of this Master Agreement, with respect to this Master Agreement and each
Transaction, as follows: (i) all acts necessary to the valid execution,
delivery and performance of this Master Agreement, including without
limitation, competitive bidding, public notice, election, referendum, prior
appropriation or other required procedures has or will be taken and
performed as required under the Act and the Public Power System’s
ordinances, bylaws or other regulations, (ii) all persons making up the
governing body of Governmental Entity or Public Power System are the
duly elected or appointed incumbents in their positions and hold such
positions in good standing in accordance with the Act and other applicable
law, (iii) entry into and performance of this Master Agreement by

! Cite the state enabling and other relevant statutes applicable to Governmental Entity or
Public Power System. ‘
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Governmental Entity or Public Power System are for a proper public
purpose within the meaning of the Act and all other relevant
~ constitutional, organic or other governing documents and applicable law,
(iv) the term of this Master Agreement ‘does mnot extend beyond any
apphcable 11rrutat10n 1mposed by the Act or other relevant constitutional,
organic or other govermng documents and apphcable 1aw (v) the Public
Power System s obhgatlons to  make payments “hereunder are
unsubordinated obhgatmns and such payments are (2) operating and
maintenance costs (or similar designation) which enjoy first priority of
‘payment at all times under any and all bond ordmances or mdentures to
which it is a party, the Act and all other relevant constitutional, organic or
other govermng documents and applicable law or (b) otherwise not subject
~to any pnor claim under any and all bond ordinances or indentures to

»Wthh itisa party, the Act and all other relevant const1tut1ona1 _organic or
other governing documents and applicable law and are avallable without
11m1tat1on or deduction to satisfy all Governmental Entity or Public Power
‘ System obl1gat10ns hereunder and under each Transaction or (c) are to be
_made solely from a Special Fund, (v1) entry into and performance of this
‘,Master Agreement and each Transaction by the ‘Governmental Entity or
‘ Pubhc Power System will not adversely affect the exclusron from gross
 income for federal 1ncome tax purposes. of interest on any obhgatlon of
 Governmental Entity or Public Power System otherwise entitled to such
exclusmn and (vii) obhgat10ns to make payments hereunder do not
constitute any kind of indebtedness of Govemmental Entlty or Public
Power System or create any ‘kind of lien on, or secunty 1nterest in, any
property or revenues of ‘Governmental Ent1ty or Public Power System
‘which, in either case, is proscnbed by any prov151on of the Act or any
_ other relevant constrtutlonal organic_or other govermng documents and
N apphcable law, any order or. Judgment of any court or other agency of
,government applicable to it or_its assets, or any contractual restnctlon
binding on or affecting it or any of its assets.

The Parties agree to add the following sections to Article Three:

Section 3.4 Public Power System’s Deliveries. On the Effective
Date and as a condition to the obligations of the other Party under this
Agreement " Governmental Entity or Public Power System shall provide
the other Party hereto (i) certified copies of all ord1nances resolutlons
_;pubhc notices and other “documents - ev1denc1ng _the _ necessary
authorizations with respect to the execution, dehvery and performance by.
Governmental Entrty or Public Power System of this Master Agreement
and (ii) an opinion of counsel for Governmental Entity or Public Power
System, in form and substance reasonably satisfactory to the Other Party,
regarding the validity, binding effect and enforceability of this Master
Agreement against Governmental Entity or Public Power System in
respect of the Act and all other relevant constitutional organic or other
governing documents and apphcable law.
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E.

F.

- attachment of assets or (e) execution or enforcement of any Judgr.nent

" Sécur W'_ty

Section 3.5 _No Immunity Claim. Governmental Entity or Public

Power System Warrants and covenants that with respect to its contractual
obligations hereunder and performance thereof, it will not claim immunity
on the grounds of soverelgnty or s1rm1ar grounds with. respect to itself or
its revenues or assets from (a) suit, (b) _]ul‘lSdlCthIl of court. (including a
court located out51de the Jurlsd1ct10n of its orgamzatlon) (c) rellef by way
of 1nJunct10n order for specrﬁc perforrnance or recovery of property, (d)

Public Power System shall e1ther 1® have created and set aside Specral

‘ ,Fund or (11) upon executlon of this Master Agreement and nor to the
"commencement of each subsequent ﬁscal year of Governmental Entity or

Publlc Power System dunng any Dehvery Perlod Thave obtamed all

’ necessary budgetary approvals and certlﬁcatlons for payment of all of its
'obhgatlons under this Master Agreement for s h‘ﬁscal year, any breach
*of this provision shall be deemed to have arisen luring a fiscal period of
" Governmental Entity “or ‘P
‘ approval or certrﬁcatron of its obhgatrons ‘under this Master Agreement is

“Public Power System for which budgetary

in effect and notw1thstand1ng anythmg to the contrary in Article Four, an

o Early Termmatlon Date shall automatlcally and without * ﬁu‘ther notice
" occur hereunder as of such date wherern Governmental Entlty or Public
uPower System shall be treated as the Defaultlng Party Govemnmental

B ,'Ent1ty or Public Power System shall have allocated to the Specral Fund or
" its general funds a revenue base that is adequate to cover Pubhc Power

System’s payment obl1gat10ns hereunder throughout the entlre Del1very
Period.

If the appropnate ‘box is checked on the Cover Sheet, the Parties agree to add the

following section to Artlcle Elght

Sectron 8.4 Governmental Secunty As security for payment and
performance of Public Power System’s obhga‘nons hereunder, Public
Power System hereby pledges sets over, assigns and grants to the other

7 _Party a security interest in all of Publ’ic Power System s nght title and
"f”mterest in and to [spec1fy collateral]

4]
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G. The Parties agree to add the following sentence at the end of Section 10.6 -
Governing Law:

NOTWITHSTANDING THE FOREGOING, IN RESPECT OF THE -
'APPLICABILITY OF THE ACT AS HEREIN PROVIDED, THE LAWS
OF THE STATE OF " 2SHALL APPLY.

> Insert relevant state for Governmental Entity or Public Power 'Sst'tem.
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SCHEDULE P: PRODUCTS ANDVRELATED DEFINITIONS

“Ancillary Services” means any of the services identified by a Transmission Provider in
its transmission tariff as “ancillary services” including, but not limited to,- regulation and
frequency response, energy imbalance, operating reserve- spmmng and operating reserve-
supplemental, as may be specified in the Transaction. e

“Capacity” has the meaning specified in the Transaction.

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in
megawatt hours.

“Firm (LD)” means, with respect to a Transaction, that either Party shall be relieved of its
_obligations to sell and deliver or purchase and receive without liability only to the extent that,
and for the period during which, such performance is prevented by Force Majeure. In the
absence of Force Majeure, the Party to which performance is owed shall be entitled to receive
from the Party which failed to deliver/receive an amount determined pursuant to Article Four.

“Firm Transmission Contingent - Contract Path” means, with respect to a Transaction,
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused,
and no damages shall be payable including any amounts determined pursuant to Article Four, if
the transmission for such Transaction is interrupted or curtailed and (i) such Party has provided
for firm transmission with the transmission provider(s) for the Product in the case of the Seller
from the generation source to the Delivery Point or in the case of the Buyer from the Delivery
Point to the ultimate sink, and (ii) such interruption or curtailment is due to “force majeure” or
“uncontrollable force” or a similar term as defined under the applicable transmission provider’s
tariff. This contingency shall excuse performance for the duration of the interruption or
curtailment notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23
to the contrary.

“Firm Transmission Contingent - Delivery Point” means, with respect to a Transaction,
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused,
and no damages shall be payable including any amounts determined pursuant to Article Four, if
the transmission to the Delivery Point (in the case of Seller) or from the Delivery Point (in the
case of Buyer) for such Transaction is interrupted or curtailed and (i) such Party has provided for
firm transmission with the transmission provider(s) for the Product, in the case of the Seller, to
be delivered to the Delivery Point or, in the case of Buyer, to be received at the Delivery Point
and (ii) such interruption or curtailment is due to “force majeure” or “uncontrollable force” or a
similar term as defined under the applicable transmission provider’s tariff. This transmission
‘contingency excuses performance for the duration of the interruption or curtailment,
notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23 to the
contrary. Interruptions or curtailments of transmission other than the transmission either
immediately to or from the Delivery Point shall not excuse performance

“Firm (No Force Majeure)” means, with respect to a Transaction, that if either Party fails
to perform its obligation to sell and deliver or purchase and receive the Product, the Party to
which performance is owed shall be entitled to receive from the Party which failed to perform an
amount determined pursuant to Article Four. Force Majeure shall not excuse performance of a
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“Into ' ‘ (the “Receiving Transmission Provider”), Seller’s Daily Choice”
means that, in accordance with the provrslons set forth below, (1) the Product shall be scheduled
and delivered to an interconnection or interface (“Interface”) either (a) on the Receiving
Transmission Provider’s transmission system ‘border or (b) Wlthm the control area of the
Receiving Transmission Provider if the Product is from a source of generatlon in that control
area, which Interface, in erther case the Rece1vmg Transmission Provider identifies as available
for delivery of the Product in or into its control area; and (2) Seller has the right on a daily
prescheduled basis to de51gnate the Interface where the Product shall be dehvered An “Into”
Product shall be subJ ect to the followmg provrslons o

1.~ Prescheduling and Notification. *Subject’ to the provisions of Section 6, not later
than the prescheduhng deadline of 11:00 a.m. CPT on the Business Day before the next delivery
day or as otherwise agreed to by Buyer and ‘Seller, Seller ‘shall notify Buyer (“Seller’s
Notification”) of Seller’s immediate upstream counterparty and the Interface (the “Designated
Interface”) where Seller shall deliver the Product for the next dehvery day, and Buyer shall
notlfy Seller of Buyer s 1mmed1ate downstream counterparty

2007 Ava11ab111ty of “Firm Transmlssron” to Buyer at Designated Interface; “Timely
Request for Transmission,” “ADI” and “Available Transmission.” In determining availability to
Buyer of next-day firm transmission (“Firm Transmlssmn”) from the Designated Interface, a
“Timely Request for Transmrssron”‘ shall mean a properly completed request for Firm
Transmission made by Buyer in accordance with the controlhng tariff procedures which request
shall be submltted to the Rece1v1ng Transmrssmn Provider no later than 30 minutes after delivery
of Seller’s Notrﬁcatlon provrded however if the Recervmg Transmlssmn Provider is not
accepting requests for Firm Transmission at the time of Seller’s Notrﬁcatlon ‘then such request
by Buyer shall be made ‘within 30 minutes of the time when the Recelvmg Transmission
Provider first opens thereafter for purposes of accepting requests for Firm Transmission.

Pursuant to the terms hereof dehvery of the Product may under certain circumstances be

: redesrgnated to occur at an ‘Interface other than the Des1gnated Interface (any such alternate

designated mterface an “ADI”) either (a) on the Recelvmg Transmission Provider’s transmission
system border or ®) wrthm the control area of the Recervmg Transmission Provider if the
Product is from a source of generation in that control area, WhJCh ADI, in either case, the
Receiving Transmlssron Provider identifies as available for dehvery of the Product in or into its
control area using e1ther firm ‘or non-firm transnnssron as available on a day-ahead or hourly
basis (1nd1v1dually or collectlvely referred to as “Avarlable Transmrssmn ) Wrthln the Receiving
Transm1ss10n Provrder . transmrss1on system

3.7 Rrghts of Buyer and Seller Dependmg Upon Avallablhty of/Tlrnely Request for
Firm Transmlssmn '

A. Timely Request for Firm Transmission made by Buyer, Accepted by the

Receiving Transmission Provider and Purchased by Buyer. If a Timely Request for Firm

~ Transmission is made by Buyer and is accepted by the Receiving Transmission Provider

and Buyer purchases such Firm Transmission, then Seller shall dehver and Buyer shall
recelve the Product at the Desrgnated Interface ’

L. If the Firm Transmlssmn purchased by Buyer w1th1n the Receiving
Transmission Provider’s transmission system from the Designated Interface
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ceases to be available to Buyer for any reason, or if Seller is unable to deliver the
Product at the Des1gnated Interface for any reason except Buyer’s non-
performance, then at Seller’s choice from among the following, Seller shall: (a) .
to the extent Firm Transm1ss1on is available to Buyer from an ADIon a day-ahead
basrs requrre Buyer to purchase such Firm Transmission from such ADI, and
schedule and deliver the affected portion of the Product to such ADI on the basis

of Buyer s purchase of Firm Transmission, or (b) requrre Buyer to purchase non-

~ firm transmission, and schedule and deliver the affected portion of the Product on
the basis of Buyer’s purchase of non-ﬁrm transmission from the De51gnated o
Interface or an ADI designated by Seller, or (c) to the extent firm transmission is

.available on an hourly basis, require Buyer to purchase firm transmission, and

r schedule and deliver the affected portlon of the Product on the basrs of Buyer’s

| v ADI desrgnated by Seller

i If the Avallable Transm1ss1on utilized by Buyer as requlred by
Seller pursuant to Section 3A(i) ceases to be available to Buyer for any reason,
. then Seller shall again have those alternatlves stated in Sectlon 3A(1) in order to
satlsfy its obhgatlons e ~

, | iii.‘f Seller s obhgatron to schedule and del1ver the Product at an ADI is
subJ ect to Buyer’s obhgatron referenced in Sectron 4B to cooperate reasonably
therew1th If Buyer and Seller cannot complete the schedulmg and/or delivery at

B _an AD], then Buyer shall be deemed to have satisfied its receipt obllgatlons to

Seller and Seller shall be deemed to have farled its delivery obl1gat1ons to Buyer, |
e and Seller shall be hable to Buyer for amounts determmed pursuant to Article '
_F our )

..iv.  In each instance in which Buyer and Seller must make alternative

) scheduhng arrangements for dehvery at the Des1gnated Interface or an ADI
~ pursuant to Sections 3A(1) or (ii), and Firm Transmission had been purchased by

_both Seller and Buyer into and within the Rece1v1ng Transrmssmn Provider’s

‘ transm1ss1on system as to the scheduled delivery which could not be completed as
‘aresult of the interruption or curtailment of such Firm Transmission, Buyer and
_ Seller shall bear their respective transmission expenses and/or associated
o congestion charges incurred in connection with efforts to complete delivery by
such alternative scheduling and delivery arrangements. In any instance except as
set forth in the immediately preceding sentence, Buyer and Seller must make
alternative scheduling arrangements for delivery at the Designated Interface or an
ADI under Sections 3A(i) or (ii), Seller shall be responsible for any additional
transmission purchases and/or associated congestion charges incurred by Buyer in

T connectron W1th such alternatrve scheduhng arrangements.

B | Tnnely Request for F1rm Transm1ss1on Made by Buyer but Reyected by

the Rece1v1ng Transmission Provider. . If Buyer’s Timely Request for Firm Transmission

is rejected by the Receiving Transmission Provider because of unavailability of Firm
Transmission from the Designated Interface, then Buyer shall notify Seller within 15
~minutes after receipt of the Receiving Transmission Provider’s notice of rejection
(“Buyer’s Rejection Notice”). - If Buyer timely notifies Seller of such unavailability of
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Firm Transmission from the Designated Interface, then Seller shall be obligated either (1)
to the extent Firm Transmission is available to Buyer from an ADI on a day-ahead basis,
to require Buyer to purchase (at Buyer’s own expense) such Firm Transmission from
such ADI and schedule and deliver the Product to such ADI on the basis of Buyer’s
purchase of Firm Transmission, and thereafter the provrsmns 1n Section 3A shall apply,
or (2) to requrre Buyer to purchase (at Buyer’s own expense) non-firm transrmss1on and
" schedule and deliver the Product on the baSIS ‘of Buyer s purchase ‘of non-firm
~ transmission from the Des1gnated Interface or an ADI des1gnated by the Seller, in which
“case Seller shall bear the risk of interruption or curtailment of the non-firm transmission;
provided, however, that if the non-firm transmission is interrupted or curtailed or if Seller
is unable to deliver the Product for any reason, Seller shall have the right to schedule and
"deliver the Product to another ADI in order to satisfy its delivery obl1gat1ons in which
case Seller shall be responsible for any additional transmission purchases and/or
- associated congestion charges incurred by Buyer in connection with Seller’s inability to
deliver the Product as or1g1nally prescheduled If Buyer falls to trmely notify Seller of
the unava1lab111ty of Firm Transm1ss1on then Buyer shall bear the risk of 1nterrupt10n or
curtaﬂment of transm1ss1on from the De51gnated Interface and the prov1s10ns of Sectlon

| B 3D shall apply

| C. ‘Timely Request for Firm Transmission Made by Buyer, Accepted by the
’ Recervrng Transmission Provider and not Purchased by Buyer. ' If Buyer’s Timely
Request for Flrm Transmission is accepted by the Receiving Transm1ss1on Provider but
’ " Buyer elects to purchase non—ﬁrm transmission rather than an Transmission to take
' \dehvery of the Product, then Buyer shall bear the nsk of 1nterrupt10n or curtailment of
transmission from the Designated Interface. In such cncumstances if Seller s dehvery is
interrupted as a result of transmission relied upon by Buyer from the Designated
Interface, then Seller shall be deemed to have satisfied its delivery obligations to Buyer,
Buyer shall be deemed to have falled to receive the Product and Buyer shall be liable to
Seller for amounts deterrmned pursuant to. Artlcle Four e ;

D.  No Timely Request for Firm Transmission Made by Buyer, or Buyer Fails
to Timely Send Buyer’s Rejection Notice. If Buyer fails to make a Timely Request for
Firm Transmission or Buyer fails to timely deliver Buyer’s Rejection Notice, then Buyer
shall bear the risk of interruption or curtarlrnent of transmrssmn from the Designated
Interface  In such circumstances, if Seller S. dehvery is mterrupted as a result of
transrmssron relied upon by Buyer from the Des1gnated Interface, then Seller shall be
deemed to have satisfied its delivery obl1gat1ons to Buyer, Buyer shall be deemed to have
failed to receive the Product and Buyer shall be liable to Seller for amounts determined
pursuant to Article Four. :

4. Transmission.

" A, Seller’s Responsibilities. Seller shall be responsible for transmission
required to deliver the Product to the Designated Interface or ADI, as the case may be. It
is expressly agreed that Seller is not requ1red to utlhze Firm Transmission for its delivery
obligations hereunder, and Seller shall bear the risk of utlhzmg non-firm transmlsswn If
Seller’s scheduled dehvery to Buyer is mterrupted as a result of Buyer’s attempted
transmission of the Product beyond the Receiving ‘Transmission Provider’s system
border, then Seller will be deemed to have satisfied its delivery obligations to Buyer,
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- Buyer shall be deemed to have failed to receive the Product and Buyer shall be liable to
Seller for damages pursuant to Article Four. . : _

N B S:B.‘ l Buyer s Responsrblhtles Buyer shall be respons1ble for transm1ssmn
'requlred to receive and transtt the Product at and from the Desrgnated Interface or ADI,

) .as the case may be, and except as specrﬁcally provrded in Section 3A and 3B, shall be
- respons1ble for any costs associated with transmission therefrom If Seller is attempting
... to complete the de51gnat1on of an. ADI as a result of Seller s nghts and obligations
hhereunder Buyer shall’co-operate reasonably wrth Seller in order toeffect such alternate

| 5 ”Force Majeute. S'".”‘Ariwé‘iﬁtO’f\S?f‘?d‘ll’f ShaﬂbeS‘ﬂf‘Jec“Oth"’FOrce sMaJ'eure”
prov151ons1nSectron l 23 ‘ ‘ o VU Tmemm e e e e :

e Multrple:Partres in Delivery Chain Involvmg a Des1gr1ated Interface. Seller and
Buyer recogmze that there may be multiple parties involved in the dehvery and receipt of the
Product at the Desrgnated Interface or ADI to the extent that (1) Seller may be purchasmg the
Product from a succession of other sellers (“Other Sellers™), the first of which Other Sellers shall
be causing the Product to be generated from a source (“Source Seller”) and/or (2) Buyer may be
selling the Product to a succession of other buyers (“Other Buyers”), the last of which Other
Buyers shall be using the Product to serve its energy needs (“Slnk Buyer ). Seller and Buyer
further recogmze that in certaln Transactrons nerther Seller nor Buyer: may originate the decision
as to either (a) the original 1dent1ﬁcat10n of the Desrgnated Interface or ADI (which designation
may be made by the Source Seller) or (b) the ‘Timely Request for Firm Transmlssmn or the
purchase of other Avarlable Transmlssron (Whrch request may be made by the Srnk Buyer)
Accordmgly ’Seller and Buyer agree as follows o . t

A I Seller is not the Source Seller “then Seller shall not1fy Buyer of the

o De51gnated Interface promptly after Seller is ‘notified thereof by the Other Seller with

whom Seller has a contractual relationship, but in no event may such desrgnatron of the

- Designated Interface be later than the prescheduling deadlme pertammg to the
Transactlon between Buyer and Seller pursuant to Sectron 1

I - T U Buyer is ‘'not the Sink Buyer, then Buyer shall notlfy the Other Buyer
“with whom Buyer has a contractual relationship of the Designated Interface promptly

after Seller notifies Buyer thereof, Wrth the intent being that the party bearing actual
A respon51b1hty to secure transmission shall have up to 30 minutes after receipt of the
Designated Interface to submit its Timely Request for Firm Transmission.

C. Seller and Buyer each agree that any other communications or actions
required to be given or made in connection with this “Into Product” (including without
limitation, information relating to an ADI) shall be made or taken promptly after receipt

~ ofthe relevant information from the Other Sellers and Other Buyers as the case may be.

~ D. Seller and Buyer each agree that in certam Transactions time is of the
essence and it rnay be desirable to provide necessary 1nformat10n to Other Sellers and
“ Other. Buyers in order to complete the scheduling and delivery of the Product.
Accordlngly, Seller and Buyer agree that each has the rrght but not the obligation, to
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provide information at its own risk to Other Sellers and Other Buyers, as the case may be,
in order to effect the prescheduling, scheduling and delivery of the Product =~

“Native Load” means the demand imposed on an electric utility or an entity by the
requirements of retail customers located within a franchised service territory that the electric
utility or entity has statutory obligation to serve.

_ “Non-Firm” means, with respect to a Transaction, that delivery or receipt of the Product
may be interrupted for any reason or for no reason, without liability on the part of either Party.

“System Firm” means that the Product will be supplied from the owned or controlled
generation or pre-existing purchased power assets of the system specified in the Transaction (the
“System”) with non-firm transmission to and from the Delivery Point, unless a different
Transmission Contingency is specified in a Transaction. Seller’s failure to deliver shall be
excused: (i) by an event or circumstance which prevents Seller from performing its obligations,
which event or circumstance was not anticipated as of the date the Transaction was agreed to,
which is not within the reasonable control of, or the result of the negligence of, the Seller; (ii) by
Buyer’s failure to perform;- (iii) to the extent necessary to preserve the integrity of, or prevent or
limit any instability on, the System; (iv) to the extent the System or the control area or reliability
council within which the System operates declares an emergency condition, as determined in the
system’s, or the control area’s, or reliability council’s reasonable judgment; or (v) by the
interruption or curtailment of transmission to the Delivery Point or by the occurrence of any
Transmission Contingency specified in a Transaction as excusing Seller’s performance. Buyer’s
failure to receive shall be excused (i) by Force Majeure; (ii) by Seller’s failure to perform, or (iii)
by the interruption or curtailment of transmission from the Delivery Point or by the occurrence
of any Transmission Contingency specified in a Transaction as excusing Buyer’s performance.
In any of such events, neither party shall be liable to the other for any damages, including any
amounts determined pursuant to Article Four.

“Transmission Contingent” means, with respect to a Transaction, that the performance of
either Seller or Buyer (as specified in the Transaction) shall be excused, and no damages shall be
payable including any amounts determined pursuant to Article Four, if the transmission for such
Transaction is unavailable or interrupted or curtailed for any reason, at any time, anywhere from
the Seller’s proposed generating source to the Buyer’s proposed ultimate sink, regardless of
whether transmission, if any, that such Party is attempting to secure and/or has purchased for the |
Product is firm or non-firm. If the transmission (whether firm or non-firm) that Seller or Buyer
is attempting to secure is from source to sink is unavailable, this contingency excuses
performance for the entire Transaction. If the transmission (whether firm or non-firm) that Seller
or Buyer has secured from source to sink is interrupted or curtailed for any reasonm, this
contingency excuses performance for the duration of the interruption or curtailment
notwithstanding the provisions of the definition of “Force Majeure” in Article 1.23 to the
contrary.

“Unit Firm” means, with respect to a Transaction, that the Product subject to the
Transaction is intended to be supplied from a generation asset or assets specified in the
Transaction. Seller’s failure to deliver under a “Unit Firm” Transaction shall be excused: (i) if
the specified generation asset(s) are unavailable as a result of a Forced Outage (as defined in the
NERC Generating Unit Availability Data System (GADS) Forced Outage reporting guidelines)
or (ii) by an event or circumstance that affects the specified generation asset(s) so as to prevent
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Seller from performing its obligations, which event or circumstance was not anticipated as of the
date the Transaction was agreed to, and which is not within the reasonable control of, or the
result of the negligence of, the Seller or (iii) by Buyer’s failure to perform. In any of such
events, Seller shall not be liable to Buyer for any damages 1nclud1ng any amounts determmed

pursuant to Article Four.:
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Seller:
Buyer:

EXHIBIT A

MASTER POWER PURCHASE AND SALE AGREEMENT
CONFIRMATION LETTER

This confirmation letter shall confirm the Transaction agreed to on

between ~ (“Party A”) and (“Party B”)
regarding the sale/purchase of the Product under the terms and conditions as follows: = "

Product:

[1
[]
[
[1

g

Delivery Point:

Into | , Seller’s Daily Choice
Firm (LD)
Firm (No Force Majeure)

System Firm . . .

“(Spec;lfySystem ’ ; _ W i )

(Spec1fy Umt(s) | : i )
Other i
Transmission Contingency (If not marked, no transmission contingency)

il FT-Contract Path Contmgency (] Seller 0 Buyer -

(] FI- Dehvery Point Contmgency [] Seller [ “ Buyer
[ Transmission Contmgent i} ” Seller 0 . Buyer

il Other transmission contlngency

 (Specify: » < )
Contract Quantity: '

Contract Price:-

Energy Price:
Other Charges:
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Confirmation Letter
Page 2

Delivery Period:

Special Conditions:

Scheduling: -
Option Buyer:

Option Seller:

Type of Option:
Strike Price:

Premium:

Exercise Period:

This confirmation letter is being provided pursuant to and in accordance with the Master
Power Purchase and Sale Agreement dated (the “Master Agreement’’) between
Party A and Party B, and constitutes part of and is subject to the terms and provisions.of such
Master Agreement. Terms used but not defined herein shall have the meamngs ascrlbed to them
in the Master Agreement. Shre L i

Title: R Tie
Phone No: _ B ~ PhoneNo:~ =

C:\Documents and Settings\guldnej\Local Settings\Temporary Internet Files\OLK2F2\APS RFP - EEI Mstr Agmt V2.1 Final 9-23-021.doc

51 :

H:\Corp_Plan\PatD\RFP\RFP As Issued\APS EELdoc
- Version 2.1 (modified 4/25/00)

©COPYRIGHT 2000 by the Edison Electric Institute and National Energy Marketers Association




RESP. PACKAGE A




Arizona Public Service Company
Power Supply Resource Proposal for the
Procurement of Generating Capacity

Response Package
Alternative A o
Ownership Acquisition of Capacity

The statements contained in this Response Package are made ‘subject‘ to allof the terms and conditions set forth in fhe APS Power Supply
Resource RFP dated December 3, 2003. : ’



Form A-1: Ownership Acquisition

The generating resource offered to APS must involve a full unit or units at a single site for.
which APS will have full scheduling and dispatch authority. Sharing of the output of the
offered unit(s) will not be accepted unless APS already has an interest in such unit(s). :
Capacity is measured at the delivery point, which shall be the interconnection point for
units located inside the APS control area and a delivery point on an interface with the APS
control area for units located outSIde the APS control area. J

Préposal Name:

Respondent Contact:

SIGNED:

Name:

Companyv:w

Street/P.O. Box:

City, State, Zip Code:

Phone Number:

Fax Number:

E-mail Address:

State of Incorporation:

By signing in the space provided below, the undersigned Respondent confirms
that the within proposal is (a) final and binding, except to the extent described in
the RFP, and (b) irrevocable until (i) 5:00 p.m. MST on January 28, 2004 or, (ii) if
APS notifies Respondent on or prior to such date to that the proposal has been -
selected for the RFP short list negotiation, through the notification of a successful
Respondent(s) or, (iii) if the Respondent is a Successful Respondent, through the
finalization of the Regulatory Approval Process described in the RFP. :

(Name of Respondent)

(Signature of Authorized Representative of Respondent)

Name:
Title:
Date Signed:

-1-
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APS Response Package A: Ownership Acquisition

Form A-2: Ownership Acquisition

A-2: PROPOSAL SUMMARY -

Name of Generating Resource:

Type of Generating Resource:

Size of Generating Resource
(Summer and Winter Dependable . . ... S Pl D
Capacity in MW, specify =~ . . Summer: e .

temperature, humidity and other
relevant ambient conditions) Winter:

Commercial Operation Date -

Actual (if in-service):

Scheduled (if not yet in-service):

Control Area:

Location - =
County:”

State:

Fuel Type (Primary):

Multiple Fuel Capability
(identify types if applicable):

-2-
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APS Response Package A: Ownership Acquisition

Form A-3: Ownership Acquisition

A-3: ECONOMIC/OPERATIONAL

Instructions: If more than one generating resource at a single-site is offered by this proposal, furnish the
information requested in Form A-3 separately for each resource.

Capacity Quantity MW, net (summer)

MW, net (winter)

Power Sale Commitments | If applicable, provide a detailed description of any existing or future
commitments of energy and/or Capacity of the generating resource. |

Purchase Price $ /kW (net summer), or

$ flat price e

Heat Rate Curve Attach actual Heat Rate Curve (fuel energy input (Btu) versus net
electrical output (kW) at various operating points of the generating
| resource) for the generating resource across all operating ranges. If |
there are special considerations associated with alternative
operational configurations of this generation resource, provide
details.

Fuel Use If available, provide actual historical average fuel use in mmBtu for
the last three (3) years:

2003 . mmBtu
2002 mmBtu
2001 mmBtu

Net Generation If available, provide the generating resource’s actual net generation
in GWh for the last three (3) years:

2003 GWh
2002 GWh
2001 GWh
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APS Response Package A: Ownership Acquisition

(Provide average annual
energy cost information for
the past three years™
expressed as $ per MWh of
fuel costs, $ per MWh of
variable O&M costs and

O&M Costs o 2003
(Provide actual historical $ Total fixed O&M costs
fixed O&M costs and $ ’ Total var1ab1e O&M costs
variable O&M costs for the ,
¢ hr : 2002
past three years.) '$_ . Total fixed O&M costs
13 ' Total var1able O&M costs‘
| | 2001
$ Total ﬁxed O&M costs ,
$- ' Total Vanable O&M costs
For units not yet in serv1ce prov1de est1mates of O&M costs for the
<| first year in service: : :
' Total fixed O&M costs $_
Total variable O&M costs $
Assumed Net Generation (GWh)
Energy Costs ‘ 2003

$_ . /MWh of fuel costs
$__ /MWh of variable O&M costs
$ /MWh total e

" ’2002” |
$ =~ /MWhof fuel costs R
$____./MWh of variable O&M costs

$ per MWh of total costys.)} $/MWh total A
200 1
$__ /MWh of fuel costs : L
$_/MWh of variable O&M costs
$ /MWh total
Dispatch Can the resource operate on AGC‘7 (Yes/N o) __

If yes, please descrlbe what type of control equipment is utilized

(i. e. ESCA or other)
| AGC Max1mum.

AGC Minimum:
(If multiple ranges, please specify)
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APS Response Package A: Ownership Acquisition

Start-up Fuel per
generating unit

mmBtu per Hot Start

mrnBtu per - Cold Start

Start-up Costs per
generating unit
(non-fuel)

Hot Start: average § - per start over the last three (3) years
Cold. Start average $ ~ per start over the last three (3) years

For umts not yet in serv1ces, prov1de estrmates of average start-up
costs for the ﬁrst year m semce

Hot Start average per start $-

Cold Start” average per start $ -

oy

If there is more than one turbme assoc1ated with the proposal or
there are other consrderatmns regardlng start-up costs, provide
detalls .

Start-up Time per
generating unit

2003 (ave)

Cold Start: hours/minittes (setect ene),

Hot Start:_ hours/minutes (select one) =
2002 avg) e o
Cold Start: ' hours/minutes (select one)
Hot Start: " _hours/minutes (select one)
20(‘)71'gavg.[ i v

Cold Start: .. . . hours/minutes (select one)

Hot Start: __ hours/minutes (select one)

| For units not yet in service, provide estimates of average start-up

time for the first year in servrce

'Cold Start: average hour/mmutes per start

Hot Start: average hours/minutes per start
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APS Response Package A: OwnerShip Acquisition

Ramp Rate MW per minute, averaged over the Capamty of the
generating resource Hi o
Equivalent Ferced and Average over life of generating resource from its Comfnerciail b
Scheduled Outage Rates | Operation Date to 1 2003 (specify current date):
If available, include historical Equivalent Forced and Scheduled
Outage Rates for last three 3) years and attach the calculation of
suchrates. . .. oo
Year Ended Deceﬁnberé‘l": o
SOR .
2003 %
2002 %
2001 %
| EFOR
2003 - %
2002 %
2001 %
| Compliance with WECC | Describe
Underfrequency
Protection Requlrement
Membership in Reserve Describe
Sharing Group

The statemnents contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply

Resource RFP dated December 3, 2003.
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APS Response Package A: Ownership Acquisition

Provide the following | CT Manufacturer:

information for each unit CT Model:

at a single-site offered in , :

this proposal =~ =+ ¢ Power Augmentation (Y/N): . . -
cordepeene oo | Inlet Filtration Type: v oo i

Inlet Cooling Type:

Wet Compression (Y/N): .

“Emission Limits (NOx, CO):
Emission Controls DLN (Y/N)
Emission Controls Water Injection (Y/N):
Emission Controls SCR (Y/N):.
Emission Controls CO Catalyst (Y. /N)

LTSA (Y/N):
LTSA Length: .
Inspection Completed:

Fired Hours (Actual, Factored):

Starts (Actual, Fac‘:itored):

On-Line Water Wash Hours: o
Number of Start-up Hours Permitted per Year: .

Generating Cooling (An‘/Hydrogen)
| Generator Rating (MVA, kV):
Excitation Type:

HRSG Manufacturer

HRSG Design (Pressure Levels):
HRSG Control System:

Duct Burners (Y/N):

Bypass Stack and Dampers (Y/N):

| 100% Steam Bypass Capacity (Y/N): -

-| SCR with or without CO Catalyst:
Chemically Cleaned (Y/N):
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APS Response Package A: Ownership Acquisition

Provide the followmg Steam Turbine Manufacturer:

mformatlon for each unit | Steam Turbine Model: -
at a single-site offered in Steam Turbine Rating (MW):
this proposal | Steam Turbine Control System: =

| Exhaust (Downward Ax1al)
LSB Length:

Condenser Tube Material:
Cooling Tower:

| GSU (Individual/Shared):
GSU Termmal Voltages

Water Tr_;atment (ngm, other):
Brine Concentrator (Y /N)
Crystalhzer (Y/N) '

Evaporation Pond‘sV(Y/N): ;
Size and Expected Service Life:

Make-up Water Source:

‘Available Transferable Water Rights:

Provide Actual Historical 2003
Water Usage and Water | Acre Feet:
Cost for the Past 3 Years | Total Cost:

2002 ,
Acre Feet:
Total Cost:

2001
Acre Feet
Total Cost

-8-
The statements contained in this Rek”spo‘nse‘ Package are made subject to all of the terms and conditions set forth in the APS Power Supply
Resource RFP dated December 3, 2003. ’



APS Response Package A: Ownership Acquisition

Contract Terms and
Conditions

' Spemfy any exceptions or changes to terms or conditions contained

in the Asset Purchase Agreement and Sale Back Agreement -
contained in Attachment 2 (preferably by att chmg mark ,
lined changes to the document) or conﬁrm that the Respondent
does not requlre any such exceptlons or changes

No exceptions or changes required.

Exceptions marked on attached Attachment 5

Exceptions listed below

Special Considerations

Please descnbe n detaﬂ below any speclal items which APS should
take into consideration including but not 11m1ted to:

1. Physwal operatlng constraints (1ssues such as number of start-
ups, Hot Start and Cold Start criteria, etc.);

2. Any cons1derat10ns wh1ch w111 11m1t o restrict the ab111ty of
APS to dispatch the resource;

3. Whether ﬂ‘uS proposal and one or more other proposals being
submitted by Respondent are mutually exclusive and, if so, the
product(s) to which the fo:ther proposal(s) relate;

4. Any other items Respondent deems appropriate.
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APS Response Package A: Ownership Acquisition

Form A-4: Ownership Acquisition

A-4: TRANSMISSION SER WCE/HVTERCOMVECT}ON

Instructions:

APS requires generating resources that will quahfy as a Firm Network Resource under T

APS’s current pro forma OATT Part III. Respondents are thereby encouraged to prov1de as much
information as possible regarding transmission service associated with the spec1ﬁc generating - resource $0
as to allow APS to appropriately evaluate each proposal. In addition to the items mentioned below,”
please detail any other transmission considerations or other appropnate information that typically would

be considered for the proposed aoqulsltlon

Transmission Information Requirements

‘| Information/Location of Information

ALL RESOURCES

Size of generating resource (Summer and Winter
Dependable Capacity in MW)

Commercial operation date

Location (county and state)

Describe in detail any special items which APS
should take into consideration including, but not
limited to:

1. generator operating limits;
transfer capability;
delivery flexibility;

known or potential constraints; and

BT S

any other items Respondent deems appropriate.

RESOURCES OUTSIDE THE APS SYSTEM CONTROL AREA

APS System Interface

Control Area

Specify transmission path and identity of each
provider of transmission service that is providing or
will provide firm transmission path

Status of contract providing (or to provide) for
transmission path from generating resource into the
APS System (e.g., contract signed and in effect or
proposed contract submitted to transmission
provider). Specify contract information that is to
include but not limited to type (e.g. firm, nonfirm),
point of receipt, point of delivery, length, capacity
and any special operational restrictions or
provisions.

-10-
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APS Response Package A: Ownership Acquisition

Transmission Information Requirements Information/Location of Information

Status of contract(s) providing (or to provide) for
transmission path(s) from the generating resource to
systems other than APS’s (e.g., contract signedand: |+ = -
in effect or proposed contract submitted to
transmission provider). Specify contract . R
information that is to include but not 11m1ted to type e
(e.g. firm, non-ﬁrm) pomt of recelpt pomt of N
dehvery, length, capamty and any special D
operational restrictions or provisions. . . |

RESOURCES INSIDE THE APS SYSTEM CONTROL AREA

Voltage 1eve1

Existing rights to the busbar

Net maximum output (MW) of generating Tesource A
to the busbar (summer/winter)

Net minimum output (MW) of generating resource
to the busbar (summer/winter)

Power system stabilizer on each unit

Maximum +/- Output VAR

Substation where resource is connected

Copy of Interconnection Feasibility Study

Copy of detailed Interconnection Study - -

Copy of Interconnection Facility Study

Copy of Interconnection Agreement

Detailed description of any analysis of the
generation interconnection or transmission service
performed by Respondent, APS or any other party
on behalf of the Respondent. In addition, the
description should include but not limited to
facilities identified as necessary for the resource to
qualify as a network resource for APS.
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APS Response Package A: Ownership Acquisition

Form A-5: Ownership Aequisition

A-5. FUEL SUPPLY AND TRANSPORTATION

Instructions: Respondents are encouraged to provide as much information as possible regarding fuel
supply associated with the specific generating resource so as to allow APS to appropriately evaluate each
proposal. In addition to providing detailed information on the items mentioned below, please detail any -

other fuel supply con51derat10ns that may be relevant to APS’s cons1derat10n of the proposed acqulsltlon ‘

Fuel Supply Information [
Requirements Information/Location of Information

Location (County, State)

Tntercommected plpehnes/rall | A EXisting Piperl'i'nes’/fRai‘l Li-nesz. o .
lines and delivery capacities .
of each

| B. Planned Pipelines/Rail Llnes ;
C. Pipelines/Rail Lines Under Constructlon

Pipeline pressures/unit
pressure requirements or
comparable coal unit
requirements along with any
capacity concerns

Fuel supply sources

Other potentialvpipeline/ rail
line connections

AlfefnatiVe fuels

Alternative fuels storage
facilities (on-site; off-site)

, Fuel supply and

= transportation constraint

‘ issues (Please indicate
whether dispatchability of the
generating resources has ever
been constrained due to fuel
supply or transportation
constraints or other fuel
supply or transportation
issues)
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APS Response Package A: Ownership Acquisition

Fuel Supply Information
Requirements

Information/Location of Information

Swing, seasonal and load

limitations of the fuel supply: “|.. .

Fuel quality and measurement
requ1rements/1ssues N

Imbalance procedures

Provide a map of the fuel
supply infrastructures in place
for the generatmg resource :

If current fuel supply contracts are in place, please provide the key terms of all Fuel Storage and
Transportation Contracts including the following: (Respondents invited to be on short-list will be
all Fuel, Storage and Transportation contracts that would accompany

required to provide access to

the generation resource after sale to APS)

Primary receipt points

Alternate receipt and delivery
points (and any additional
costs associated with these
points)

Hourly and Daily Swmg
Capabilities

Pricing terms

Rights of assignment or
Capacity release

The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply

Resource RFP dated December 3, 2003.
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APS Response Package A: Ownership Acquisition

Form A-6: Ownership Acquisition

A-6: PROJECT EVALUATION

Instructions: A Respondent who is proposing a product from a generatlng resource that is not yet fully
operational must provide certain additional evaluation information. If the generating resource for the
proposed product is fully operational and currently capable of generatmg the full spemﬁed Capac1ty
Quantity, Respondent should state so in this form.

Criteria Information/Location of Information

Unit(s) Operating History (including but
not limited to the following):

m  Environmental/regulatory compliance

Staffing and labor issues

Provide information on whether the unit
being offered is co-located with any
other units that are owned by other
companies, and whether or not these
other units share common facilities or
systems with the unit being offered.

Permits, Licenses, Authorizations:

m  Describe any permits, licenses or
authorizations that are necessary for the . L
operation of the generating resource and - _ v |
that have not yet been obtained or, if :
lapsed or required to be renewed, that
have not yet been renewed.

Alternatively, confirm that all permits,
licenses and authorizations that are
necessary for the operation of the
generating resource have been obtained,

_ are in effect, and no renewals of any of

them are pending (including |

environmental permits and any emissions

3 credits or special circumstances relating

thereto).

m  Schedule for obtaining any permits,
licenses or authorizations or renewals of
any of them that are required or expected
to be required to be obtained for the
generating resource {o operate.

-14-
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APS Response Package A: Ownership Acquisition

Criteria Information/Location of Information

Operations and Maintenance:

| m  Provide a brief description of the =~ -
maintenance and operations

. processes/plans for the generating
resource, 1nclud1ng the 1dent1ty of the
pa.rty(les) respons1ble for operatmg and
maintaining the generating resource for
inspection and testing of all maj or
equipment. R IR

m  Detail specific maintenance performed in
the last three years by year, including the
number of hours the resource was
unavailable for planned maintenance.

m Provide maintenance schedule estimates
for next three years.

m  Provide a detailed description of any
mid- or long-term maintenance contracts
or agreements for the generating
resource.

m  Provide detailed information on all major -
capital expenditures (over $200
thousand) made on the generating
resource over the last three years, and
planned in the next three years.

Engineering Information:

m Do the generation protective relay
equipment and settings meet WECC
requirements?

m  Does the generation resource have
Automatic Voltage Regulators and
Power System Stabilizers and does the
resource meet the mandatory reliability
compliance agreement with the WECC?

Design Information:

®  Provide a heat and material balance
diagram.

= Provide a plot plan showing the layout of
the generating resource.

-15-
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APS Response Package A: Ownership Acquisition

Criteria ’ Information/Location of Information

®  Provide a map of the facility and
surrounding area.

®  Provide a detailed description of the
Respondent’s rights to expand the
generating resource; including maximum
potential increase in capacity, any
preliminary engineering studies and any
material limitations on such ability.

Ownership and Financing Structure:

m  Provide a description of the ownership of
the generating resource, including the
direct and indirect ownership of the
equity of Respondent and any other
owner or holder of any ownership
interest in the generating resource.

m  Provide a description of the material
terms of current financing relating to the
generating resource. Information
provided should include: principal
amount(s) outstandlng, name of o
lender(s), interest rate(s), ‘collateral
security, maturity date(s), priority (vs.
other debt), assumability by a purchaser
of the generating resource, and change-
in-control provisions (if any).

Seller Approvals:

m  Provide information on any approvals
that may be required to consummate a
transaction including, but not limited to,
approvals by lenders, co-owners and/or
landlords.

Operational Status:

Is the generating resource currently capable
of generating at the full specified Capacity
Quantity as of the date of submission of the
proposal? (Yes/No)

-16-
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APS Response Package A: Ownership Acquisition

Criteria | Information/Location of Information
Additional information for resources not fully operatilonal

Interconnection: ‘

= Provide details with respect to the status

of negotiations towards the execution of
an Interconnection Agreement.

m  Provide details on the status of requests
for firm transmission service across the
apphcable transmlssmn system(s)
Completlon
= Provide information about fhe cost to
complete construction of the generating h
resource.
m Indicate if Respondent will accept the

risk of cost overruns.

In addition to the information requested above, the Respondent is encouraged .to’ 1dent1fy any

other material information in 1ts possessmn relating to the generatmg umt( b

-17-
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Arizoﬁa Public Sefvicé Compéhy &
Power Supply Resource Proposal for the
Procurement of Generating Capacity

Response Package
Alternative B
Long-Term Unit Capacity Purchase Agreement

The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply-
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- APS Response Package B:Unit Capacity Purchase Agreement

Form B-1: Unit Capacity Purchase Agreement

The unit capacity offered to APS must involve a full unit or units at a single site for which APS

will have full scheduling and dispatch authority. Shanng of the output of the offered unit(s) w1ll _
not be accepted unless APS already has an interest in the unit(s). Capacity is measured at the
dehvery point, which shall be the interconnection point for units located inside the APS control %
area and a delivery point on an mterface w1th the APS control area for units located outside the |
APS control area. S » .

" B1:COVERSHEET '~

Proﬁosal Name:

Respondent Contact: Name:

Company:

Street/P.O. Box: -

City, State, Zip Code:

Phone Number:

"Fax Number:

E-mail Address:

State of Incorporation:

By signing in the space provided below, the undersigned Respondent confirms that the within proposal is:
(2) final and binding, except to the extent described in the RFP, and (b) irrevocable until (i) 5:00 p.m. MST
on January 28, 2004 or, (ii) if APS notifies Respondent on or prior to such date to that the proposal hasbeen
selected for the RFP short list negotiation, through the notification of a successful Respondent(s) or, (iii) if
the Respondent is a Successful Respondent, through the finalization of the Regulatory Approval Process
descrlbed in the RFP. -

"‘f’ SIGNED:

(Name of Respondent)

By:

(Signature of Authorized Representative of Respondent)

Name:
Title:
Date Signed:




APS Response Package B:Uﬁit Capacity Purchase Agreement

Form B-2: Unit Capacity Purchase Agreement -

B-2: PROPOSAL SUMMARY

Product Type:

Name of Generating Resource:

Type of Generating Resource: ~

Net Capacity of Generating Resource "
(Summer and Winter Dependable Capacity in _

MW, specify temperature, humidity and other * -
relevant ambient conditions, The amount must
be specified as net capacity and energy at the

~ delivery point.)

Commercial Operation Date -

Actual (if in-service):

Scheduled (if not yet in-service):

Control Area

Location —
County:

@ State:

Delivery Term:

Fuel Type (Primary):

Multiple Fuel Capability
(identify types if applicable):
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APS Response Package B:Unit Capacity Purchase Agreement

Form B-3: Unit Capacity Purchase Agreement ...

B-3: ECONOMIC/OPERATIONAL

Except to the extent historical information is requested, Respondents should provide information on the
performance terms to which they are committing in this proposal, not the actual performance attrlbutes of.
the generating resource, e.g., a Guaranteed Heat Rate, not the actual Heat Rate Curve.

APS is seeking a fully dispatchable product in which APS has the ability to schedule and dispatch energy
and all other associated electric products from the entire specific generating resource(s) on an hourahead .
basis with no minimum annual energy dispatch requirements and the ability to start-up and shutdown the
generating resource(s) at APS’s discretion. Pricing for this product should be based on (i) a capacity .
payment, expressed in $/kW-year, and (ii) an energy payment based on (x) the guaranteed heat rate,
expressed in Btu/kWh, as specified by Respondent, or the guaranteed heat rate curve expressedin_ ...
BtwkWh and adjusted to ambient conditions, as specified by Respondent 1§%) multlphed by the fuel price
(whether gas, coal or other fuel used for the specified generating umt(s)) as specified by Respondent
Respondent shall provide all fuel. .

Capacity Quantity MW, net (summer) MW, net (winter)
(measured at delivery point) s e
Power Sale Commitments If applicable, provide a detailed description of any existing or future

commitments of energy and/or capacity of the generating resource:

Delivery Term ___ Years (must be greater than or equal to 20)

The start date of the term is June 1, 2007.

Capacity Payment 5 /kW (net summer) Year One
‘| (Note, includes all fixed charges, { Annual Escalation (select one):

and start-up costs up to the

number of starts specified () None

below.) ( ) Annual Fixed Escalation of __ % per year
() Index (identify)

Variable O&M " |$___ /MWh Year One

Payrnent Annual Escalation (select one):
{ ) None
( ) Annual Fixed Escalation of %

(__ ) Index (identify)
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APS Response Package B:Unit Capacity Purchase Agreement

Capacity Quantity

'MW, net (summer) MW, net V(wkiﬁter)k o
(measured at delivery point) D A
Guaranteed Heat Rate / Fuel (Select one) ‘
rieing \ '(_) fixed Guaranteed Heat Rate of S Btuw/kWh e

L) Guaranteed Heat Rates for dlfferent dlspatch levels IO

Dlspatch Heat

Level Rate
0-_%. _ BtwkWh -
- % __ BtwkWh -
- % __ BtukWh .
% __ BtwkWh

- -100% - BtwkWh -
Or other ranges as specified by Résﬁehdent.

L) Guaranteed Heat Rate Curve (ettech fuel energy mput (Btu) versus net
electrical output (kW) at various operating points of the generation

. | resource).

(Specify the basis adjustment, if
any, and gas price index (e.g.,
Inside FERC Gas Market Report
or Gas Daily Average), which
must be tied for gas to either the
Houston Ship Channel or Henry
Hub Indexes, which constitutes
Respondent’s proposed Gas
Price.)

Basis Adjustment: :
Day-ahead - §__ /omBta &
Intraday - o T
§ /mmBtu

Gas Price Index:

Starts per generating unit in
Capacity Payment

(Specify the maximum number of
starts per generating unit, if
applicable, allowed for each
period that will be included in the
Capacity Payment.

per Day
per Week
per Month

per Year

Start-up Fuel Payments per
generating unit

(Amount to be payable for fuel for
each Hot Start or Cold Start of a
generating unit in excess of
specified maximum starts
included in Capacity Payment)

mmBtu per Hot Start

mmBtu per Cold Start

Sktart-up Payments per
generating unit
(non-fuel)

(Amount to be payable for each
Hot Start or Cold Start of a
generating unit in excess of
specified maximum starts

Hot Start §
Cold Start $

If there is more than one turbine associated with the proposal or there are’
other considerations regarding start-up payments provide details:

-4
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APS Response Package B:Unit Capacity Purchase Agreement

Capaclty Quantlty

(measured at dehvery point)

- MW, net (summer) MW, net'(winter) ="

included in Capacity Payment.)

Start-up Time per generating
unit ‘

Cold Start:
Hot Start

‘hours / minutes (select one)

hours / mmutes (select one)

Guaranteed Ramp Rate pei' k
generating unit

MW per mmute averaged over the spec1ﬁed Capacity Quantity

Minimum Run Requirements

Minimum run time per generatmg umt (mcludmg ramping), if any
hours

MW

»

Minimum generatlon level per generatmg unit

The minimum down tlme after a shutdown of a generating unit before the
generatmg unit may. be re- started is _ hours.

Equivalent Scheduled and
Forced Outage Rates

Average over life of generatmg resource from its Commercial Operation’
Date to __, 2003, (specify current date):

If available, include historical Equivalent Forced and Scheduled Outage
Rates for last three (3) years and attach the calculation of such rates. .-

Year ended

December 31: " kRate:

SOR

2003 % e e
2002 %

2001 %

EFOR

2003 %

2002 %

2001 %

Availability Requirement
(Summer and Annual)

(Specify Respondent’s proposed
availability requirements that
would apply, below which
availability penalties would apply)

% (summer, June through September)

% (annual)

Maximum Annual Planned
Maintenance (Specify
Respondent’s proposed maximum
number of hours per year during
which the generating resource
and/or proposed Capacity
Quantity will be unavailable due
to Planned Maintenance activities

which hours.)

during approved periods and ...
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APS Response Package B:Unit Capacity Purchase Agreement

Capacity Quantity

(measured at delivery point)

MW, net (summer) MW, net (Winter) '

Maximum Annual Forced
Majeure Hours (Specify
Respondent’s proposed maximum
number of hours per year during .
which the generating resource
and/or proposed Capacity =~
Quantity will be unavailable due
to Force Majeure.)

Daily Scheduling/Dispatch
Notification Requirements

(APS shall have the right to
change the daily dispatch schedule
on a real time basis based on the
ramping capabilities of the
resource and other limitations

Specify Respondent’s requirement for time of delivery of Daily Energy
Dispatch Notice.

AM./PM. (no earlier than 9:30 A.M.) on Business Day
immediately preceding dispatch.

provides AGC capability to APS
for the entire proposed Capacity

Quantity.)

specified herein)
AGC - Yes _
(Indicate whether the proposal No

If yes, please describe what type of control equipment is utilized (i.e., ESCA
or other)

Group

Compliance with WECC Describe
Underfrequency Protection

Requirement

Membership in Reserve Sharing | Describe |

Contract Terms and Conditions

Specify any exceptions or changes to terms or conditions contained in the
EEI Agreement contained in Attachment 6 (preferably by attaching marked
or red-lined changes to the document), or confirm that the Respondent does
not require any such exceptions or changes

No exceptions or changes required.

Exceptions marked on attached Attachment 6

bExceptions listed below:

Special Considerations

Please describe in detail below any special items which APS should take
into consideration including but not limited to:

1. whether unit sales are backed by an alternate generating resource at
the same site;
2. physical operating constraints (issues such as number of start-ups,
Hot Start and Cold Start criteria, etc.);
3. any considerations which will limit or restrict the ability of APS to
-6-
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APS Response Package B:Unit Capacity Purchase Agreement

Capacity Quantity MW, net (summer) MW, net (winter)

(measured at dehvery point)

dispatch the resource;

4. whether this proposal and one or more other proposals béing ,
submitted by Respondent are mutually exclusive and, 1f 50, the' :
product(s) to which the other proposal(s) relate and B

5. any other items Respondent deems appropnate

- ,
The statements contained in this Response Package are made subject to all of the terms and conditions set for’th in the APS Power Supply
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APS Response Package B:Unit Capacity Purchase Agreement

Form B-4: Unit Capacity Purchase Agreement

B-4: TRANSMISSION SER VICE/INTERC‘ONNECT)ON o

Instructions: APS requires generating resources that qualify as a F irm Network Resource . :

- Respondents are thereby encouraged to provide as much 1nformat10n as poss1ble regardmg transmlsswn »
service associated with the specific generating resource so as to allow APS to appropriately evaluate each
proposal. In addition to the items mentioned below, please detail any other transmission con51derat10ns or
other appropriate information that would typically be considered for the proposed product '

Transmission Information Requirements Informatlon/Locatlon of Informatlon P

ALL RESOURCES

Size of generating resource (Summer and Winter
Dependable Capacity in MW)

Commercial operation date

Location (county and state)

Maximum Capamty offered from thls generatmg
resource : . «

Describe in detail any special items which APS
should take into consideration including, but not

11m1ted to:

1. generator operatmg 11m1ts

2. transfer capability;

3. delivery flexibility;

4, known or potential constraints; and
5‘. any other items Respondent deems

appropriate.

.RESOURCES OUTSIDE THE APS SYSTEM CONTROL AREA

APS System Interface

Control Area

Specify transmission path and identity of each
provider of transmission service that is providing
or will provide firm transmission path.
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APS Response Package B:Unit Capacity Purchase Agreement

Transmission Information Requirements ... Information/Location of Information

Status of contract providing (or to provide) for
transmission path from generating resource into -
the APS System (e.g., contract signed and in
effect or proposed contract submitted to
transmission provider).” ‘Specify contract
information that is to include but not limited to ~
type (e.g. firm, non:firm), point of recelpt pomt S R
of delivery, length, capacnty and any spec1a1
operational restrictions or provisions. "

‘Status of contract(s) providing (or to prov1de) for
transmission path(s) from the generatmg resource
to systems other than APS’s (e.g., contract signed
and in effect or proposed contract submitted to
transmission provider). Specify contract
information that is to include but not limited to
type (e.g. firm, non-firm), point of receipt, point
of delivery, length, capacity and any special
operational restrictions or provisions.

RESOURCES INSIDE THE APS SYSTEM CONTROL AREA

Voitége level

Existing rights to the busbar

'| Net maximum output (MW) of generating
resource to the busbar (summer/winter)

‘Net minimum oui:put (MW) of generating
resource to the busbar (summer/winter)

Power system stabilizer on each unit

Maximum +/- Output VAR

Substation where generating resource 1s connected

Copy of Interconnection Feasibility Study

Copy of detailed Interconnection Study

Copy of Interconnection F.acility Study

Copy of Interconnection Agreement

Detailed description of any analysis of the
generation interconnection or transmission service
performed by Respondent, APS or any other party
on behalf of the Respondent. In addition, the
description should include but not limited to
facilities identified as necessary for the resource to
qualify as a network resource for APS.

-0-
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APS Response Péc’kage B:Unit Capacity Purchase Agreement

| Form B-S Unit Capaclty Purchase Agreement

B-5: FUEL S UPPL Y AND T. RANSPORTA TION

Instructions: Respondents are encouraged to provide as much information as pos51ble regardmg fuel
supply associated with the specific generating resource so as to allow APS to approprlately evaluate each
proposal. In addition to providing detailed information on items mentioned below, please detail any other ,
fuel supply considerations that may be applicable to APS’s consideration of the proposed product
Respondent shall prov1de all fuel for the durat1on of the term

Fuel Supply Information . L T g TR B AR .
Requirements Information/Location of Information

Location (County, State)
Interconnected A, Existing Pipelines/Rail Lines:
pipelines/rail lines and
delivery capacities of each | B. Planned Pipeline/Rail Lines:
C. Pipelines/Rail Lines Under Construction:

Pipeline pressures/unit
pressure requirements or
corresponding coal
requirements along with
any Capacity concerns

Other potential pipeline
connections

Alternative fuels

Alternative fuels storage
facilities (on-site; off-site)

Fuel supply and
transportation constraint
issues (Please indicate
whether dispatchability of
the generating resources
has ever been constrained
due to fuel supply or
transportation constraints
or other fuel supply or
transportation issues)

Swing, seasonal and load
limitations of the fuel

supply

Fuel quality and
measurement

-10-
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APS Response Package B:Unit Capacity Purchase Agreement

Fuel Supply Information
Requirements

Inforﬂiﬁtioﬁ/ﬂocétibn of Infdrmﬁtioil

requirements/issues

Imbalance procedures

Proved a map of the fuel -
supply 1nfrastructures in-

place for the g eneranon

resource

If current fuel supply contracts are in place, please provxde the key terms of all F uel Storage and

Transportation Contracts

including the following:

Primary receipt points - "

Alternate receipt and
delivery points (and any
additional costs associated

- | with these points)

Hourly and Daily Swing
Capabilities

Pricing terms

Rights of assignment or
Capacity release

-11-
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APS Response Package B:Unit Capacity Purchase Agreement

Form B-6: Unit Capacity Purchase Agreement !

Instructions:

B-6: PROJECTEVALUATION

If the generating resource for the proposed product is fully operational and currently

capable of generating the offered product, Respondent should state so in this form. A Respondent who is
proposing a capacity purchase from a generating resource that is not yet fully operatlonal must prov1de
certain additional evaluation information. s ,

Criteria

Information/Location ’of Information

Unit Operating History (including but not
limited to the following):

Envirbnmental/regulatory compliance

Staffing and labor issues

Permits, Licenses, Authorizations:

Describe any permits, licenses or
authorizations that are necessary for the
operation of the generating resource and that
have not yet been obtained or, if lapsed or
required to be renewed, that have not yet
been renewed. Alternatively, confirm that
all permits, licenses and authorizations that
are necessary for the operation of the
generating resource have been obtained, are
in effect, and no renewals of any of them are
pending.

Schedule for obtaining any permits, licenses
or authorizations or renewals of any of them
that are required or expected to be required
to be obtained for the generating resource to
operate during the proposed Delivery
Term(s).

Operations and Maintenance:

m  Provide a detailed description of any mid- or
long-term maintenance contracts or
agreements for the generating resource.

m  Provide a brief description of the

maintenance and operations processes/plans
for the generating resource, including the
identity of the party(ies) responsible for
operating and maintaining the generating
resource and for inspection and testing of all
major equipment.

-12-
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- APS Response Package B:Unit Capacity Purchase Agreement

Criteria

Informatiop/Location of Information

Provide a proposed schedule for planned .
maintenance activities with an indication of
which parts of the proposed schedule are
necessary and which have flexibility in

to the schedule

- terms of tlmmg and what constraints applj} B , .

0wnersh1p and Fmancmg Strixcture'

Provide a description of the ownership of

the generating resource, including addltlonal o

mformatlon on owners other than
Respondent.

Operational Status:

Is the generating resource currently capable of
generating at the full specified Capacity
Quantity as of the date of submission of the
proposal? (Yes/No)

Additional information for resources not fully operational =~

Engineering information:

Generating technology, including the
make/model/supplier’s name and expected
in-service date

Availability of AGC: If available, provide a
description of the type of control equipment
that is expected to be utilized (i.e., ESCA or
other).

Emission control equipment, including the
make/model/supplier’s name

Major equipment to be employed, including
the make/model/supplier’s name and
expected in-service date

Do the generation protective relay
equipment and settings meet WECC
requ1rements‘7

Will the generatxon resource have
Automatic Voltage Regulators and Power
System Stabilizers and will the resource
meet the mandatory reliability compliance
agreement with the WECC?

Major equipment vendors

-13-

The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply
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APS Response Package B:Unit Capacity Purchase Agreement

Criteria Information/Location of Information

m  Whether new or refurbished equipment will
be used

Design information:

®  Provide a heat and material balance
diagram.

a  Provide a plot plan showing the layout of
the proposed generating source.

m  Provide a map of the facility and
surrounding area.

Interconnection:

m  Provide details with respect to the status of
negotiations towards the execution of an
. Interconnection Agreement.

m  Provide details on the status of requests for
firm transmission service across the
applicable transmission system(s).

In addition to the information requested above, the Respondent is encouraged to identify any
other material information in its possession relating to the generating unit(s) being bid.

sl
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