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City State Zip Code 

Mailing Address 
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Contact Numbers ( ) /(-..A 
Phone Number Fax Number 

Individual(s) who plan to attend Bidders Conference 

E-mail Address @ 

Signature I 

Date 

Signed by 

(Please Print) Name Title 



Arizona Public Service Company 

Request for Proposals 

Proposal Information 

POWER SUPPLY RESOURCE PROCUREMENT 

I. Scope and Purpose 

Arizona Public Service Company (“AI’S”) is a public service corporation with retail load in eleven 

(11) counties in Arizona, with approximately 70-80% of its load located in the Phoenix 

metropolitan area. During the normal course of its business operations, APS continuously 

evaluates alternatives to fulfil its need for generating resources to maintain reliable and cost- 

efficient resources for its customers. As detailed in the APS Summer Supply and Demand 

Balance Assessment calculations (see Attachment l), APS is currently short of the necessary 

Summer peaking capacity to meet its anticipated customer needs for the years 20 

At this time, APS contemplates meeting the peak shortfalls through a variety of means, including, 

Secondary Procurement 

Process developed by an 

April 4,2003. In this RFP, APS requests competitive proposals (“Proposals 

of power supply resources to be used for APS’ anticipated retail load. 

For purposes of t h ~ s  RFP, APS will only c 

existing generating units andor units which are currently pe 

in Section IV below, APS strongly prefers Proposals in 

the generating unit, but APS will consider and review proposals for long-term unit-specific 

purchase power agreements. Proposals for new generating units which are not yet permitted but 

which would be expressly built to meet APS generating needs will not be considered in this RFP. 

However, APS expressly reserves the right, outside of this RFP Process, to acquire, build andor 

develop resources, including through a “self build” option, as it deems appropriate and necessary 

to secure reliable and cost-efficient service for its customers 

This RFP is presented in two parts: an outline of the Proposal process, and a Respondent Response 

Package. 
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r supply-side alternatives 

posals may help provide for APS custome 
I 
I 

I I Proposals on the RFP short list for subsequent negotiations. APS’ iew and 

liability, 
I 

reliable, cost-efficient resources for APS customers, APS may at its discretion place such 

consider resources that offer the maximum value to APS and its cust 

cost and other non-cost attributes. This RFP shall not be construe 

entering into any resource or other agreement that it de 

or after this RFP Process is complete. 

, 
I 

l 
I 

III. Changes to RFP, Schedules and Addenda 

APS reserves the right to unilaterally revise, suspend, or terminate this RFP Process and any 

schedule related thereto at its sole discretion without liability to persons or entities responding to 

this RFP (“Respondents”). APS will in its discretion communicate in writing (via hard copy, 

1 .  
I 

. Product Descriptio 

APS seeks to solicit Proposals through this RFP Process involving the purchase of generation 

ssets, although APS will accept and consider proposals for a long-term (twenty (20) years or 

longer) purchase power agreement (“PPA”) sourced from a defined generating unit. No shorter 

term PPAs will be considered in this RFP. The generation assets which are solicited in the 

Proposal, whether through an asset purchase agreement or a PPA, must (a) already be built and 

operating or currently be permitted, and (b) be capable of being used to serve APS retail load. 

Unless the Proposal involves an additional interest in a generating unit in which APS already has 

an interest, the Proposal must involve a full unit at a single site for which APS will have full 

scheduling and dispatch autho i.e., APS will not accept Proposals which involve the “sharing” 

of a single unit except for units in which APS already owns an interest). The minimum size of any 

the maximum size is appro 

If the Proposal involves the sale to APS of a generating unit whch is currently operating or whch 

will be operating prior to June 1, 2007, APS anticipates entering into a Sale Back Agreement with 

the Respondent for the output of that generating unit prior to June 1,2007. Through the Sale Back 
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Agreement, APS will take full ownerslllp and operational authority of the applicable generating 

unit at the closing of the asset purchase transaction (or at the Commercial Operation Date 

plicable generating unit if that unit is not operational at the closing) and then 

sell to Respondent the entire output from the applicable generating unit for the period up to and 

The closing will occur after all nece 

The Respondent will have and exclusive 

e Sale Back Agreement for 

or otherwise) necessary 

od of the Sale Back Agre 

structured to allow APS full recovery of its cost of owning 

unit from the time APS takes ownership and operational 

APS a s s u m g  respons 

considerations sufficient in APS’ sole discretion to mitigate any credit risk for APS and its 

Term Sheet for the Sale Ba 

control (“AGC”) as to the applicable generating unit. In AP 
respect to long-term PPA’s currently make a generation acquisition the preferable alternative for 

evaluation process to adjust for and take into account credit and risk concerns in any comparison 

V. Regulatory Approval Process 

Any agreement between APS and the Respondent will be conditioned upon approval by any and 

all regulatory authorities that have, or claim to have, jurisdiction over any or all of the subject 

matter of this RFP, includmg, without limitation, the ACC and the Federal Energy Regulatory 

Commission (the “FERC”). 

Any fmal negotiated contract will be further specifically conditioned upon favorable regulatory 

action without substantial condition or qualification (including but not limited to temporal or other 

conditions or h t a t i o n s  on cost recovery) by any and all regulatory authorities from which 

regulatory approval may be required for the fmal contract. All consents and approvals of 

governmental authorities required for the consummation of the contemplated transactions shall 

have become “Final Orders” (as defmed in the Asset Purchase Agreement) with such terms and 
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conditions acceptable in all respects to APS. In this regard, before any agreement becomes 

binding, the ACC shall have issued a Final Order 

APS in its sole discretion, approving the transaction and th 

regulatory treatment 

determines such ap 

on or before June 1, 200 

well as (i) the recovery in APS’ retail rates of all reas 

d operation of the purchas 

d documentation and the 

ts, including (a) to the exten 

is necessary, for financing of the purchase pric 

rate base of the purchased asse 

eamings impact on APS attributable to 

APS will consider Proposals from electric utilities (e.g., investor-owned, municipal, co-operative, 

al), ind cers, qualifying facilities 

Each Respondent should include with 

Commission (“SEC”) Form 10-K and 10-Q reports of any 

SEC filing requirements, including a list, with names, addr 

Proposal the most 

s having 10% or greater 

Any Respondent, or guarantor for a Respondent, not subject to SEC filing requirements should 

provide with its Proposal, its most recently issued statement of fmancial condition, including 

balance sheet, income statement, cash flow statement and complete footnotes, with (if available) 

an unqualified statement certified by nationally recognized certified public accounting fm for 

the three (3) most recent fiscal years, and its most recent unaudited interim statement. 

General InstructionsBidders Conference 

Respondents are required to meet all the terms and condrtions of the RFP to be eligible to compete 

in the RFP Process. Respondents are required to follow all instructions contained in the RFP. 

Respondents must respond to all questions contained in the Response Package to APS’ Generating 

Capacity RFP (the “Response Package”), use the provided schedules, organize their Proposals 

according to the structure specified in the Response Package, and provide supporting 

documentation in the format requested. If a question is not applicable to the type of Proposal 

submitted, Respondents should so indicate and specify why the required information is not 

applicable. It is the Respondent’s responsibility to advise APS’ Official Contact (identified below 

in Section X (c)) of any conflicting requirements, omissions of information, or the need for 

clarification before Proposals are due. Respondents should clearly organize and identify all 

information submitted in their Proposals to facilitate review and evaluation. Failure to provide 

all the information requested in this solicitation process or failure to demonstrate that the 

4 



Proposal satisfies all of the APS requirements will be grounds for disqualification. Prior to 

the short-listing of Respondents, all correspondence and communications between the Respondent 

and APS must be made in writing through the Official Contact. 

APS currently plans on conducting a bidders conference for interested Respondents on Monday, 

December 15,2003 at 9:30 a.m. in Phoenix. Only Respondents who have submitted a Notice of 

Intent to Respond will be invited to attend, and those Respondents will be notified of the location 

of the bidders conference. The pwose of the bidders conference is to allow potential interested 

ndents the opportunity to ask questions and seek additional information or clarification about 

the RFP Process. In order to assist Respondents in reviewing transmission issues for preparation of 

Proposals, APS will provide potential Respondents at the bidders conference with APS’ current 

deliverability analysis showing available transmission for designation of network resources. To 

make the meeting as productive and informative as possible, Respondents are encouraged to 

submit any questions in writing to the Official Contact prior to the conference. Each Respondent 

should state on the Notice of Intent to Bid Form if one or more representatives of its company plan to 

attend the bidders conference. 

VIII. Proposal Submittal Fee 

A non-refundable bid Proposal Submittal Fee of $5,000 per Respondent will be required with the 

interest receive any subsequent information distributed in the RFP Process, 

Respond (‘Wotification”) on or before 5:OO P.M. MST on Wednesday, December 10, 2003. The 

form for the Notification is part of this RFP Package. A Respondent may submit a Notification of 

to the final Proposal submission dated January 14,2004. 

X. Proposal Content and Submission Instructions 

A. In addition to the information described elsewhere in this RFP, all Respondents must 

include as part of their Proposal all information described in the Response Package. 

sals that do not contain all required information or do not fully reflect the bid 

requirements may not be considered at APS’ sole discretion. In addition to the required 

information, Respondents should include with their Proposals any other information that 

may be needed for a thorough understanding or evaluation of their Proposals. 

5 



C. 

D. 

E. 

Complete Proposals, including all exhibits, must be received on or before 5:OO p.m. 

(MST) on Wednesday, January 14,2004, by APS’ Official Contact (identified below) at 

the address below. Respondents shall submit three (3) hard copies of the original 

proposal and one (1) “wet” original signature demonstrating that the signatory has full 

authority to bind the Respondent to all of the terms and conditions contained in the 

Proposal. All Proposals must expressly confirm that the p g and terms and 

conditions of the Proposal will be binding and held open in the manner described in 

Paragraph D below 

mail, facsimile, or other electron means. Only sealed Pro 

S will not accept late Pro 

On the envelope, Respondent s 

oposals received after the scheduled date and time will be returned 

APS Official Contact: 

Patrick Dinkel 
Arizona Public Service Company 

400 N. 5” Street- MS 9909 
Phoenix, AZ 8 5 004 
6021250-3399 FAX 

e-mail: Patrick.dinke1 

- ions. and 

March 30, 2004. Any accepted Proposal will be binding in accordance with the 

executed definitive agreement, including through the Regulatory Approval Process 

described in Section VI. The Proposals may only be conditioned upon the subsequent 

receipt of the approval of the board of directors or similar governing body of the 

Respondent. Respondents will be notified by January 28, 2004 if their bid has been 

selected for the short list and further negotiation. At that time, any Respondent who 

wishes to continue in the negotiation process will be required to submit to APS within 

five (5) business days a written and executed assurance of the approval of its board of 

directors or similar governing body as to the binding nature of the Proposal. Respondents 

with Proposals not selected for the short list will be notified 

longer be considered firm or binding by APS. 

Although APS anticipates January 28,2004 as the date on or before which it shall notify 

Respondents of the short-listed Proposals, this date may be advanced or delayed at APS’ 
sole discretion. Respondents will be notified if the date is changed. Beginning at the 

time the short-list is selected, and through the end of the RFP Process, which APS 

currently contemplates completing by March 30, 2004 (although this date may change), 
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APS may contact Respondents to negotiate, if appropriate, any Proposals on the short- 

list. 

F. 

G. 

confidentiality provisions of Section XI. 

XI. Confidentiali 

APS will require all parties to execute the Confidentiality Agreement, which is found at 

Attachment 3, and APS will also execute the Confidentiality Agreement upon receipt of a signed 

Confident om le efforts 

to protect any claimed proprietary and confidential information contained in a Proposal, provided 

ation is clearly iden 

” on the page on whic ears. APS will 

observe the same care with respect to disclosure as APS, and to others who have a need for such 

information for purposes of evaluating any transac 

employees, staff, consultants andor agents, or (b) 

will provide Respondent with written notice. APS holds n 

withhold information if it ove. Under no 

circumstances will APS, or its direc 

for any damages resulting from the 

during or after the RFP Process. 

XII. NoA 

osal Threshold Requirements 

APS wdl use several steps in the evaluation process to review Proposals and to determine the best 

alternatives. The initial stages of the evaluation process employed by APS will include a review of 

the “Threshold Requirements” described below. 
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Subsequent to the receipt of the bids, APS will thoroughly review and assess each Proposal to 

ensure that it meets the Threshold Requirements. The Threshold Requirements will represent the 

minimum requirements that all Proposals are required to meet and with which a Respondent’s 

compliance can be easily 

ent must maintain a 

APS views the Threshold Re 

Respondent should ensure that its Proposal satisfies the Threshold Requir 

eligible for further consideration. 

mssion instructions. 
The Proposal is bona fide, and the R 
capacity to support the 

0 Complete and accurate answers are 
ThePr Submittal Fee is included. 

0 Generating capacity must be available for delivery by June 1,2007. 

ent (or its guarantor) has sufficient financial 

and/or a unit which is 

0 If a PPA, the proposed term is for a minim= of twenty (20) years from June 1,2007. 

scheduling with APS. 
Proposals should involve a generating unit(s) of no less than thirty (35) MWs and no more 
than approximately five hundred and fifty (550) MWs. 
Proposals must involve generating units which are fhlly s le by APS. 

3. Transmission Threshold 
0 If the generating unit is located outside of APS’ control area, the Respondent must provide a 

transmission plan for wheeling services from those utilities which would be required to wheel 
the generating unit’s power to APS and provide support that the host utility would be willing to 

the output of the generating unit. 
d inside of APS’ control area, the Respondent omplete a 

Network Resource System Impact Study data request. 

Respondents must ensure that their proposals contain sufficient documentation to de 

they meet the Threshold Requirements. Failure to conform to the Threshold Requirements will be 

grounds for disqualification. 
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XIV. Proposal Review 

A. Respondents shall include sufficient detail to evaluate all costs associated with the 

Proposal(s). Resp 11 be a major factor in APS’ 
evaluation, as well as credit and contract considerations, reliability, deliverability and 

mer benefits, APS will 

eliability, of alternative 

addition, Proposals will 

e evaluation of Proposals 

c value to APS’ 

r each Proposal to 

generating unit(s) to meet the operating parameters specified in the Proposal. 

technical 

(includmg existing tr el access and/or 

transportation (including existing , certification and 

Such 

permit conditions andor restrictions, unit location, maintenance history and schedules, 

ctory to APS, APS 

D. APS shall evaluate responsive Proposals and select for further review and negotiation a 

Proposals, if any, that 

r reliability to APS’ reta 

E. ed with 

F. APS shall determine at its sole discretion the value to APS and its customers of any 

and/or all Proposals. 

G. APS shall evaluate all Proposals in terms of price and non-price attributes and reject any 

Proposal that, in APS’ sole discretion: 
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1) Does not meet the minimum requirements set forth in the RFP; 

sal ce alternatives; 2) Is not economic tive wi 

resources, andor 

, in the sole opinion 

and discretion of APS provides a Proposal APS deems favorable. A P S  also reserves the 

I. 

J. Those Respondents who submit Pr 

connection with the RFP. 

K. The Respondent(s) whose proposal is (are) selected will be responsible for acquiring all 

necessary licenses, permits, required by federal, state and 

local government laws, re the design, construction, and 

n of the project. I dent shall fully support all of APS’ 
ry requirements ass angement. The 

Respondent is also completely and solely responsible for securing financing for its 

project, prior to any time at which APS would acquire and source. A P S  shall 

have no responsibility in identifying or securing any licenses, permits, or regulatory 

approvals or in securing any financing required for the construction or operation of the 

oject, prior to any time at 

10 



L. In addition to the requirements detailed in Paragraph (K) above, if a selected Proposal 

involves a generating unit not yet operational, Respondent must provide APS with a full 

fmancial guarantee, including p nds and/or letters of credit, up to the level 

of product commitments and in unt and at a level determined by APS in its sole 

N. Respondent sha 

Respondent’s costs, incurred 

P. Selection and elimination of Proposals and subsequent notification of Respondents at all 

in its sole discretion. 

XVI. Detailed Evaluation of Short-Listed Proposals 

Proposals that are included on the short list will be subjected to a more detailed assessment. In the 

detailed evaluation phase, A P S  will expressly incorporate, among other costs, the transmission 

cost impacts based on system impact studes. These studies will include load flow, stability and 

short circuit analyses and are necessary to determine the impacts on the transmission system of 

designating the Proposal as an APS network resource. In the analyses to be performed by APS, 
each proposed generating unit will be placed into the transmission system and the performance of 

11 



the system with and without the proposed unit will be evaluated. If overload situations are 

encountered in the simulations, dete hat corrective actions would 

be required to integrate proposed plant into th . The cost of these 

‘ ns will be made 

etailed evaluation 

will assess the impact of each Proposal on the APS Summer Supply and Demand Balance 

sessme 

(e.g.,. market purchases and/or the construction of “new build” plants) and compatibility with 

orporated into the 

For any short-listed Proposals, APS will perfo 

commercial operation testing of any short-listed generating facilities which are under construction. 

information from each Respondent regarding its Proposal. After 

Proposals, APS will begin contract negotiations with such Respondent(s). 

immediate site access and the Respondent’s compilation and production of related necessary 

documents (see Attachment 4). 

12 



X W .  Contract Negotiations 

The contract format for this RFP will be based upon either the Proposed Asset Purchase 

Agreement, included herein as Attachment 5 ,  or for a PPA, the Proposed Edison Electric Institute 

("EEI") Purchase Power Agreement, included herein as Attachment 6. Although APS strongly 

prefers to use the foregoing documents as provided with t h s  RFP, Respondents may expressly 

those agreements, as we1 

for the Sale Back 

changes requested by Respondents. 

XWI.  Definitive Agreement 

xuc. 

xx. 

XXI. 

as practicable after APS c 

Respondent(s) to execute a definitive Asset Purchase Agreement or PPA, whchever is 

appropriate. Failure of the Respo 

notification of a winning bid will, 

Regulatory Filings 

As described in Section V herein, in the event a successful Respondent is select 

between that Respondent and APS has been ex 

will be required, along with any other necessary regulatory filings. 

the ACC and potentially FERC 

Collusion 

By submitting a Proposal for APS in response to this RFP, the Respondent certifies that the 

Respondent has not divulged, discussed, or compared its Proposal with other Respondents and has 

not colluded whatsoever with any other Respondent or parties with respect to t h s  or other 

Proposals. 

Compliance with Regulations 

Each Respondent shall ensure that its Proposal is in full compliance with all applicable Federal, 

State and local laws, rules, regulations or other requirements. 

13 



RFP SCHEDULE 

cess shall proceed in accor 

RFP Issuance December 3,2003 

Notice of Intent to Respond to RFP Due 

Bidders Conference Monday 

Wednesday December 10,2003 

December 15,2003 

and Submission of Bid Wednesday January 14,2004 

Notification to Respondents of Short List and 
begin Due Diligence/Contract Nego 
with Short List Respondents 

Wednesday 

Execution of Definitive Agreements with Tuesday March 30,2004 
Successful Respondent(s) 

Arizona Corporation Commission ("ACC") Friday April 2,2004 
Filing For Approval 

ACC and 
Approvals (4 

APS reserves the right to alter this schedule as it deems appropriate in its sole discretion. 

14 



Proposal Submission Agreement 

Arizona Public Service Company 

Request for Proposals 

Power Supply Resource Proposal for 

the Procurement of Generating Capacity 

Beginning June 1,2007 

The undersigned hereby certifies that this proposal is genuine and not a sham or collusive or made in the 
interest of or on behalf of any person not herein named, and that the undersigned has not directly or 
indirectly induced or solicited any other respondent to put in a sham bid or any other person, fm or 
corporation to refrain from submitting a proposal, and that the undersigned has not by any manner sought 
by collusion to secure for himself an advantage over any other respondent. 

Proposal by 
Company Name 

Signature 

Signed by 
Name Title 

Federal Employer’s Identification Number of Firm 

Name of person in your organization whom we should contact for questions, details, information andor 
order placement. 

Name Area Code/Phone Number 

Please advise us of the following: 

Mailing Address 

Street Address 

Phone Number 

Fax Number 

E-mail Address 

15 
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Attachment 2 

ublic Service Comp 
PROPOSED TERM SHEET 

ALE BACK A 

Seller: 

e through May 3 1 , 2007 

Period of Deliv 0100 through HE 2400 Mountain Standard Time 
in 

MW - Nominal r '11 vary based upon weather 
and other conditions 

Product Type: Unit Firm Capacity 

Generating Units: defined in the associated 

Available Capacity: The maximum at specific atmospheric 
conditions from the Unit. Available Capacity shall be adjusted to reflect 

e actual atmospheric conditions, including temperature and humidity. 

Delivery Point(s 

Contract Price: Buyer will pay S a (i) monthly cap 
APS' share of the Unit, (ii) monthly fix 

payment for the fixed cost of 
M payment and (iii) monthly 

Intermediate Calculations: 

a1 capital costs for the Unit recorded 
s the subsequent cumulative gross 

ed in-service, including any applicable 
em taxes, through the prior month. 
e made that gross tax basis is equal 

S Gross Plant in Service less Land 



Attachment 2 

Book Depreciation from the 
end of the prior month. 

s Plant in Service less Land 
applicable MACRS T Depreciation Rate 

be divided by the e first year, the amount 
months of APS ownership in the year rather than 12. 

iation minus M 
Income Tax Ra 

Depreciation Reserve minus 
month ending balances) plus 

rred Taxes (all at prior 

and State Income Tax Rates. 

n, APS’ cost of capital 

Ratio Cost cost cost 
Long Term Debt 55% 7.5% 4.125% 4.125% 

apacity payment would 

Rate Base multiplied by APS’ 
rate of 12.75% per annum, 

As defined above. 

1 (“A&G’) Expenses. Plant 
monthly Fixed O&M and Variable O&M charges (see 
below) multiplied by 12%. 



Attachment 2 

4. Ad valorem taxes. APS Gross Plant in Service multiplied 
by -%, divided by 12. 

5. All other tax, assessment, payment, in lieu of taxes or other 
harge imposed by any governmental body assessed or 

ainst APS relati 

(ii) Monthly Fixed O&M: The s m  of actual operations costs, routine 
maintenance and obligation expenses, including insurance 
(property and liability coverage), as well as salary, be 

1 be made base 

livering the necessary fuel 
costs incurred directly or 

for such arrangements 
lity relating thereto. 

orced Derated Hours 
1 be calculated and 
two periods during 
eptember 30) and a 

ion, warranty andor 

and APS. Consistent with and subject to eters discussed herein, 
the EFOFs shall be as follows: 

2005--%; 2006-- 
%; 2006--%; 2007--% 

e end of each of 'ng each calendar year 
EFOF for such period 

will be calculated. For each percentage point the EFOF has risen above the 



Attachment 2 

performance guarantee, the sum of the Monthly Capacity Payments for the 
period by Buyer to may be reduced by a corresponding one percent. 
At any time during the term of the Sale Back Agreement, APS may at its 

other sources, including 
such replacement power shall be 
OF for the Unit without penalty or 

of limiting and/or eliminating any 

equipment manufacturer 
S in its sole discretion and 

tween APS and Buyer. 

Escrow Account: - % of the purchase price paid by APS to Buyer pursuant to the Asset 

that transaction. The 
amount sufficient 

account, equal to the 

ce amount exceeds the 

Buyer whereby the 
two percent (2%) of 

cribed), or that of the 

uyer’s guarantor, if 

Set-off 

the Sale Back Agreement or any other agreement. Specific relevant 
pecifying their consent to execute the Sale Back Agreeme 

ate set-off provisio 

... 



Attachment 2 

Applicable Law 
And Dispute 
Resolution: The Sale Back Agreement shall be governed by the laws of the State of 

New York without regard to principles of conflicts of law and any dispute 
relating thereto shall be resolved through an arbitration to be conducted in 
Phoenix, Arizona. 

THIS TERM SHEET IS NON-BINDING AND SUBJECT TO (1) NEGOTIATION AND 
EXECUTION OF THE FOLLOWING AGREEMENTS BETWEEN APS AND BUYER (a) 
THE RELEVANT ASSET PURCHASE AGREEMENT AND (b) THE RELEVANT SALE 
BACK AGREEMENT AND (2) FINAL REVIEW AND APPROVAL OF THE FOREGOING 
AGREEMENTS BY THE SENIOR MANAGEMENT AND BOARD OF DIRECTORS OF 
APS. 
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WHEREAS, in order to eval 
other that certain non-public, confid 
(the "Info 

hereby agree: 

hstribute the Information to its board member 
consultants and others who have a need for such 
the Transaction, including but not limited to the Arizona Corporation Commission 
(,'ACCYy), its employees, staff, consultants and/or agents. 

3. In the event that any Party receiving the Information becomes legally 
compelled (by deposition, interrogatory, request for documents, subpoena, civil 
investigative demand or similar process) to disclose any of the Information, the legally 
compelled Party shall give the other Party providing the Information with prompt prior 
written notice of such requirement so that the providing Party may seek a protective order 
or other appropriate remedy and/or waive compliance with the terms of this Agreement. 
In the event that such protective order or other remedy is not obtained, the providing 
Party waives compliance with the terms hereof. 

The term "Information" does not include any information whch (i) at the 
time of disclosure or thereafter is generally available to the public (other than as a result 
of a disclosure by any Party in violation of this Agreement), (ii) was available to any 
Party on a non-confidential basis from a source other than the Party hereto providing the 
Information, provided that such source is not and was not known by the receiving Party 
to be bound by a confidentiality agreement that protected the Information, or (iii) has 
been independently acquired or developed by any Party without violating any of its 
obligations under this Agreement. 

4. 



-2- 

5. This Agreement sha construed under the 
ed wholly within the laws of the State of Arizona as if it 

State of Arizona without regard to its conflict of laws principles. 

Title: 
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PRELIMINARY DUE DILIGENCE CHECKLIST 

The following is a prelim 
(the “Company’’) and its par 

which Arizona Public Service Company (‘I 
connection with a proposed purcha 
(the “Assets”). This information i 

Purchase Agreement. APS reserves the right to request additional informa 

(a) The corporate charter (certi 
c o  and for the Affiliate. 

List of the jurisdictions in which the Company and the Affiliate are qualified to do 
business, as well as a list of all jurisdictions in which each conducts business. 

(b) 

(c) Addresses of the Company’s and the Affiliate’s p stered offices 
and their registered agents and addresses (in each state or jurisdiction, local or 
foreign). 

(d) List of any parties or entities whose consent to the proposed transaction will be 
required and copies of relevant documents 

2. Contracts. 

1 contracts that the Company believes are necessary 

the Assets that involves p 

excess of $75,000 in any one year including or after the current fiscal year. 

Any written agreements and summaries of any unwritten arrangements o 
understanding 
and associates 
relating to the Assets. 

en the Company and any 
the last three years, whe 

3. 

(a) Audited consolidated and consolidating eets, income statements and 
statements of cash flows of the Compan 
prepared in accordance with GAAP. 

ffiliate for the last three years, 
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by auditors and any and all management responses 

4. 

description thereof and the name of the beneficial owner (as appropriate), and a 
brief description of the Real Property, the structures thereon and all improvements 

struction contracts. 

A list and legal description of all easements relating to the Real Property, whether 
granted to the Company, or granted by the Company. 

Any appraisals of the Real Property obtained within the past three years. 

(b) 

(c) 

(d) Any surveys of the Real Property obtained within the past three years. 

(e) Any title reports and policies of title insurance or lawyer's abstract reports 
ee years. 

f )  A list of all tangible personal property owned, leased or used by the Company and 
included in the Assets (the "Personal Property"), including without limitation, 
fixed assets, machinery, equipment, computers, furniture, raw materials and spare 
parts inventory. For each item, provi 
warranty inforrnation and manuals. 

related manuals, maintenance logs, 

(g) All documents purporting to create liens, mortgages, security agreements, 

mortgages, Uniform Commercial Code (UCC) financ 
documents recorded or filed with respect to the above. 

es or other encumbrances on the Assets. Provide copies of all 
s, or other lien 

(h) A schedule of maintenance and repair expenses for the Assets covering the last 

(i) Copies of all maintenance and operation reports or similar documents relating to 
the maintenance and operation of the Assets for the last three years. 

1441565 - 2 -  



. .  . .. 

(j) Descriptions of all interconnection facilities and any related documentation. 

es, service marks, copyrights, or patents owned 

5.  Employees. 

he past year, the Employee’ 

144 1565 - 3 -  



rganizing activities since inception, indicating disposition thereof, and (ii) copies 

g thenumber 

loyees, 
cluding 
d all benefits 

paid or accrued under all employee benefit plans. 

6. Insurance/Bonds. 
I 

angements , 
era1 liability, 

04 100,000 over 

(c) 

7. 

en) of any kind by any 

(b) Description of curr 

(c) To the extent not d 
ac r t  ting to, the Assets or the 

and 7(b), a description of all 

- 4 -  



Employees for the past five years and current description of the disposition and 
of, including any settlement 

8. 

Employees. 

of consent decrees and settlements with governmental authorities 

information requests or reports filed or 
y the Company with any federal, state or local governmental 

authority as well as similar materials, if any, relating to applicable foreign 
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regulatory bodies durin 
Employees. Reports 

(g) Copies of all reports and co 

9. Environmental. 

and/or current operators and owners of the site(s) and the type of operations 

ee fiscal years and any 

(c) 

ownership or operation of the Assets. 

I environmental 

1441565 - 6 -  



(e) List and provide details of any lawsuit or proceeding involving the Company and 

included in the Assets 
been surveyed for PCBs? 
copies of any reports and describe 

predecessor in interest from the Assets are or were taken for storage, treatment, 
disposal, recycling or reuse. Provide copies of hazardous waste manifests for all 
hazardous wastes that were removed from any of the Real Property site(s) and 
disposed at the locations identified above. 
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(e) Provide copies of all statements of claim 
adjudication bein relating 
documentation. 

s filed in any pending water rights 
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11. Miscellaneous. 

(a) All correspondence and documents relating to contingent liabilities relating to the 
Assets exceeding $ 75,000, not otherwise duplicative with responses to items 
listed above. 

(b) Any other documents, information or data which are significant with respect to 
the Assets or the Employees or which should be considered and reviewed in 
making disclosures regarding the Assets or the Employees to a potential purchaser 
of the Assets. 

1441565 - 9 -  
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DRAFT DECEMBER I ,  2003 

L. 

. _  

.I 

J 

. .  

ASSET PURCHASE AGREEMENT 

by and among 

as Seller' 

and 

ARIZONA PUBLIC SERVICE COMPANY, 
as P 

datedas of , 2003 

' As noted in the Request for Proposals, APS requires a creditworthy party, either as principal or guarantor, to be a 
party to this Asset Purchase Agreement. 
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ASSET PURCHASE AGREEMENT 

This Asset Purchase Agreement dated as of , 20- (this “Agreemenf’) is 
made and entered into by and betwe 

Seller desires to sell and assign to Purchaser, and Purchaser desires to purchase and 
assume from Seller, the Purchased Assets (as hereinafter defined) on the terms and subject to the 
conditions set forth herein. 

STATEMENT OF AGREEMENT 

Now, therefore, in consideration of the premises and the mutual representations, 
warranties, covenants and agreements set forth in this Agreement, and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
Parties agree as follows: 

ARTICLE I 

DEFINITIONS 

1.1 Definitions. Capitalized terms used in this Agreement have the meanings given 
to them in Appendix I to this Agreement. 

1.2 Construction. 

(a) All article, section, subsection, schedule and exhibit references used in this 
Agreement are to articles, sections, subsections, schedules and exhibits to this Agreement unless 
otherwise specified. The exhibits and schedules attached to this Agreement constitute a part of 
this Agreement and are incorporated herein for all purposes. 

(b) If a term is defined as one part of speech (such as a noun), it shall have a 
corresponding meaning when used as another part of speech (such as a verb). Unless the context 
of t h s  Agreement clearly requires otherwise the singular shall include the plural and the plural 
shall include the singular wherever and as often as may be appropriate, words importing the 
masculine gender shall include the feminine and neutral genders and vice versa. The words 
“includes” or “including” shall mean “including without limitation,” the words “hereof,” 
“hereby,” “hereinyYy “hereunder” and similar terms in this Agreement shall refer to this 
Agreement as a whole and not any particular section or article in which such words appear and 
any reference to a Law shall include any amendment thereof or any successor thereto and any 
rules and regulations promulgated thereunder. Currency amounts referenced herein, unless 
otherwise specified, are in U.S. Dollars. i 
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(c) Time is of the essence in this Agreement. Whenever this Agreement 
refers to a number of days, such number shall refer to calendar days unless Business Days are 
specified. Whenever any action must be taken hereunder on or by a day that is not a Business 

2.1 Pzirchase and Sale. On the terms and subject to the conditions set forth 

Purchaser shall purch 
Permitted Liens set fo 
under the real and personal property, tangible or intangible, cons 

(c) any refund, credit penalty payment, adjustment or reconciliation (i) related 
the Closing Date in 
ation is received as 
er the Transferred 

taxes, personal property taxes o 
ased Assets, whether such re 
credit against future Taxes payab 

Contracts and relating to 

s described in Schedule 2.2(d) as not part of the 
Purcha 

ghts of Seller under this Agreement cillary Agreements. 

2.3 Assumed LiabiZities. On the Closing Date, Purchaser shall execute and deli 
favor of Seller the Assumption Agreement, pursuant to which Purchaser shall assume and agree 
to pay, perform and discharge the following Liabilities of Seller, solely to the extent such 
Liabilities accrue or arise fiom and after the Closing, other than Excluded Liabilities (as defined 
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below), in accordance with the respective terms and subject to the respective conditions thereof 
(collectively, but excluding the Excluded Liabilities, the “Assumed Liabilities” 

y Seller, would have been 

(c) any Liability of Seller desc 

ssumed Liabilities, Purchaser shall not 
ement or any other Ancillary 
, or otherwise, and shall have no 

assume by virtue of this Agreeme 

liability for, any Li 

(f) any income Taxes attri to income received by Seller; 

(g) 
this Agreement or any Ancillary Agreemen 
thereunder, or the consu ereby or thereby; 

missions after the any Liability of Selle 
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(i) any and all Environmental Liabilities and Tort Liabilities accruing, 
arising, existing or occurring prior to the Closing Date. 

PURCH 

3.1 Purchase Price. At the Closing, Purchaser agrees to pay to Seller in cash the 
amount (the “Purchase Price”) of $ 

3.2 Proration. 

) Purchaser normally prorated, 
ts shall be prorated 
to any time period 
s relate to periods 

including those liste 
as of the Closing 

d any other Taxes, 

f the Transfe 

or fees for the preceding year (or appropriate period) for which actual Taxes or fees are available 
and such Taxes or fe 
60 days of the date 

proration calculations made pursuant 

e third Business D nditions to Closing set in Articles VI11 an 

3.3 will not result in the termination of this Agreement and will not relieve any Party of any 
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obligation under ths  Agreement. The Closing shall be effective for all purposes as of 12:Ol 
A.M. local time on the Closing Date. 

I Y 

3.4 Closing Deliveries by Seller to Purchaser. At the Closing, Seller shall deliver, or 
shall cause to be delivered, to Purchaser the following: 

Seller and in recordable 
form; 

(b) the Bill of Sale and Assignment of Rights, duly executed by Seller; 

(c) the Affidavit of Property Value, duly executed 

execution, delivery and performance of this Agreement and the Ancillary Agreements and the 
&sactiom contemplatedhereby and thereby; and (ii) the incumbency and 

e Ancillary Agreements; 

(g) 
matters set forth in Sections 8.1 

a certificate of an officer of Seller, dated as of the 

(h) a complete copy of 
incorporation, certific 
thereto) of Seller, certified by the Secretary of State of Seller’s jurisdiction of organization as of 
a date not more than five (5) Business Days prior to the Closing Date, and a complete copy of the 
Charter Documents (and all amendments th 
certified by an officer of Seller; 

I 

I 
than five (5) Business Days prior 
of Seller 
business by Seller in the State(s) of 

, 
Y 
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(1) 
the purposes of this Agreement. 

such other documents as Purchaser may reasonably request to carry out 

3.5 Closing Deliveries by Purchaser to Seller. At the Closing, Purchaser shall 
deliver to Seller the following: 

ccount as Seller 

amount equal to the Purchase Price; 

executed and acknowledged by Purchaser; 

attached hereto as Exhbit A evidencing the assumption by Purchaser of the Assumed Liabilities, 
duly executed by Purchaser; 

the certificate of an r, dated as of the Closing Date, 
settin irectors of Purchaser authorizing 
the execution, delivery and performance of this Agreement and the Ancillary Agreements to 
which it is a party and the consummation of the transactions contemplated hereby, and (ii) the 
incumbency and signature of each officer of Purchaser executing this Agreement and the 

ficate from the AC dated no earlier th e (5) Business 
prior to the Closing Date, as to the good standing and legal existence of Purchaser in Arizona; 
and 

er documents as Se 
purposes 

3.6 Allocatio 
, the Purchase Pn 

allocation schedule (the “Purchase Price AZZocation S 
e P  d in a manner requir e Code and any other 
del by Purchaser to Sel . Seller and Purchaser 

each shall prepare a mutually acceptable and s 
Acquisition Statements Under Section 1060” c urchase Price Allocation 
Schedule which the Parties shall use to report the transactions contemplated by this Agreement to 
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the applicable Taxing Authorities. Each of Seller and Purchaser agrees to provide the other 
promptly with any other information required to complete Form 8594. 

S OF SELLER 

Organization, Standing and Power. 
existing and in good standing unde 

requisite power and authority to conduct its business as it is now being conducted and to own, 
lease and operate the Business and the Purchased Assets. Seller is dul 

4.2 Authority. Seller has all requisite [corporate] power and authority to execute and 

and thereby. The execution and de 

Seller enforceable against Seller in accordance with their respe 

ditors generally, or by general equitable 

4.3 No Conflicts. The exec delivery and p rmance by Seller of ths  
Agreement and each of the Ancillary Agree to which it is a 
transactions contemplated hereby and thereby do not and will not: 

con 

(b) assuming the c 

(i) violate, re 
time or both) a default 
termination, cancellation or acceleration to arise or accrue under, any Contract to 
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which Seller is a party or by which it or any of the Purchased Assets may be 
bound, except for any such defaults or consents (or rights of termination, 
cancellation or acceleration) as to which requisite waivers or consents have been 
obtained or which would not, individually or in the aggregate, reasonably be 

filing with, any third party; 

Purchaser, any of its Affiliates, or any of the Purchased 
ect to, or liable for the payment of, any Tax relating to the 

Assets or the Business for any period ending or 

notices set forth on Schedule 4.3(c) (collectively, the “Seller Approvals”) have been made, 
obtained or given, (i) conflict with or result in a violation or breach of any term or provision of 
any Law or writ, judgment, order or decree applicable to Seller or of its Assets, or (ii) require the 

buildings, structures and fixtures constituting part of the Project have been maintained by Seller 
in accordance with Good Operating Practices, except for ordinary wear and tear. There are no 
pending or threatened proceedings or governmental actions to condemn or take by power of 

arzes. [Seller does not have 

4.6 Legal Proceedings. 

(a) Neither Seller nor any of its Affiliates has notice of any 
Claim, and none has been threatened against any such Person that (a) affects Seller or the 
Purchased Assets and would, individually or in the aggregate, if pursued or resulting in a 
judgment against Seller, reasonably be e ted to have a Material Adverse Effect or (b) seeks a 
writ, judgment, order or decree restraining, enjoining or otherwise prohibiting or making illegal 
any of the transactions contemplated by this Agreement. Seller does not have any Knowledge of 
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any facts that would reasonably be expected to form the basis for any such Claim, writ, 
judgment, order or decree. 

reflects all of the currently 
usmess before any Governmental 

effective filings relating to the Project or the Business heretofor 
Governmental Authority were made in c 
information contained therein was true 

liance with the Laws then applicable thereto and the 
correct in all respects as of the respective dates of 

mpliance with all Laws and 
orders applicable to it, except where any such non-compliance would not, in the aggregate, 
reasonably be expected to have a Material Adverse Effect; provided that this Section 4.7 does 
not address Environmental Laws, which are exclusively addressed by Sections 4.15 and 4.16. 

4.8 inbilities. Except as disclosed on Schedule 4.8, Seller has no Liabilities that 
individually or in the aggregate exceed $ , excluding (i) Liabilities under the Material 
Contracts, (ii) liabilities under this Agreeme Liabilities under Seller’s Permits listed on 
Schedule 4.15, (iv) Liabilities under this Agreement for which Seller is responsible, and (v) 

es or Events. E 

business or as contemplate 

by, on behalf of or relating to Seller or its financial results have been or will be duly and timely 
filed. All Taxes that are shown to be due on such Tax Returns have been or will be timely paid 
in full. All withholding Tax requirements imposed on Seller have been satisfied in fi-ill in 
respects. Seller does not have in force any waiver of any statute of limitations in respect of 
Taxes or any extension of time with respect to a Tax assessment or deficiency. There are no 
pending or active audits or threatened audits or proposed deficiencies or other claims for unpaid 
Taxes of Seller. 

4.1 1 Regulatory Status. 

qualified as an “exempt wholesale generator” and the Project is 
e Public Utility Holding 
Seller is not subject to 

esignation) by the United 

within the meaning of 
ept as set forth on 
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States, any State of the United States, any foreign country or any municipality or any political 
subdivision of the foregoing.] 

(b) 
“investment company” or an “i 
Company Act of 1940. 

Seller is not an “investment company,” a company “controlled” by an 
stment advisor” within the meaning of the Investment 

4.12 Contracts. 

(a) Schedule 4.12(a) sets forth a complete and accurate list as of the date of 
nt of all of the following Transferred Contracts to which Seller is a party or by 

cts” and individually a which the Purchased Assets may be bound ( 
“Material Contract’’): 

(i) Contracts for the hange or sale of gas; 

(ii) Contracts for th change or sale of power or 
ancillary services; 

(iii) Contracts for the future purchase, exchange, or sale of steam; 

(iv) Contracts for the future transportation or transmission of gas or 

option to purchase any Asset, other than Contracts entered into in the ordinary 
course of busin 
individually or $ 

e of less than $ 

(vi;) Contracts for the future provision of goods or services requiring 
payments in excess of $ for each individual Contract; 

(ix) outstanding agreem ty or indemnification, 
, by Seller, or by any the benefit of Sell 
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(xi) Contracts for consulting providing annual compensation in excess 
and which are not cancelable by Seller on notice of 90 days or of $ 

less; 

outstanding futures, swap, collar, put, floor, cap, option or 
other Contracts that are intended to benefit &om or reduce or eliminate the ri 
fluctuations in the price of commodities, including e 
securities; 

and 

(xv or assigning an interest in 
real property to Seller. 

of all Material Contracts. 

Each of the Material Contracts is in full force and effect in all material 
respects and constitutes a valid and binding obligation of Seller and of the other parties thereto 
and, except as disclosed in Schedule 4.12(c), may be transferred to Purchaser pursuant to this 
Agreement without the consent of the other parties thereto and will continue in full force and 

resulting in the forfeiture or 

(d) Except as set forth in Schedule 4.12(d), there is not 
Contract any default or event which, with notice or lapse of time or both, (i) would constitute a 
default by Seller or any other party thereto, (ii) would constitute a default by Seller or any other 
party thereto which Id give rise to an automatic termination, or the right of discretionary 
termination thereof, i) would cause the acceleration of any of Seller’s obligations thereunder 
or result in the creation of any Lien (other than any Permitted Lien) on any of the Purchased 
Assets. There are no claims, actions, proceedings or investigations pending or threatened against 

Governmental Authority or body 
Contract or the subject 

matter thereof. Seller has no 
any Material Contract. 

was given or made (a true and complete copy of each such contract or agreement has been 
provided to Purchaser); (iii) the entity giving or malung the warranty and any entity assuming or 
otherwise liable for any part of the warranty obligation and the details of any such assumption or 

1436079.5 11 



liability, with a copy thereof; (iv) the entity to whom the warranty was originally given or made 
and each and every assignment of such warranty thereafter, with a copy thereof; (v) the date that 
the warranty period or any component thereof commenced and the action or event that caused 
the warranty period or such component to commence; (vi) the term of the warranty period and 
each component thereof and the anticipated last day of su 

occurred or conditio 

(a) Transferred Real Property. Schedule 4.13(a) contains a true and complete 
f all Real Property of Seller that is part of the Purchased Assets (including, without 

limitation, all rights of Seller relating to any associated interconnection or similar facilities, 
rights of way, encumbrances or other such rights). Seller owns or leases (as tenant or lessee) all 

Permitted Liens that do not affect the use or marketability of such 

r has Knowledge) gr 

( 4  
leases, recorded or unrecorded (the “Rea 

Purchased Assets under which Seller is a lessee, lessor or under which Seller has any interest. 
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Approval. No state, municipal, or other governmental approval regarding 
the division, platting, or mapping of real estate is required as a prerequisite to the conveyance by 
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, -  

(m) Compliance. Seller has complied, in all respects, with all Laws, 
ordinances, rules, regulations, requirements and orders of federal, state, or local governments 
and/or their agencies with respect to the Real Property and the operations presently being 
conducted by Seller upon the Real Property. Neither the Real Property, nor any improvement or 
building upon the Real Property, nor the continued maintenance, operation or use of any portion 
of the Real Property, nor the current operations on the Real Property, violates, in any respect, any 
such Laws, ordinances, rules, regulations, requirements and orders, including, but not limited to 
zoning or building Laws, ordinances, orders or regulations. Seller has obtained all licenses, 
consents, permits and other governmental authorizations currently required for the conduct of the 
current operations on the Real Property. All such licenses, consents, permits and authorizations 
are in full force 

ies. To Seller’s Knowledge, 
there are no historical or archeological materials or artifacts of any kind or any Indian niins of 
any kind located on the Real Property. To Seller’s Knowledge, no part of the Real Property is 
“critical habitat” as defined in the Federal Endangered Species Act, 16 U.S.C. 153 1 et seq., as 
amended, or in regulations promulgated r, nor are any “endangered species” or 

sy7 located on the Real Pro 

ct. Seller has 
violation of, and the Real Property is in compliance with, the American 

conservation, irrigation, soil conservation, weed or insect abatement, or other similar district, or 
improvement district. Except as shown on 
d plain, flood way or flood control district. 

(q) Taxes. Seller d 
penalty in respect thereof, of any nature that may be assessed against Purchaser or that are or 
may become a Lien against the Real Property, other than the lien for current real property taxes 

4.13(r), no work has 
ed thereon within six 

materialmen’s Liens. 

those certificated rights identified on Schedule 4.13(s)(i) attached hereto 
, the “Water Rights”). 

(ii) Seller owns those wells (‘cWeZZs”) and well sites M e r  identified 
on Schedule 4.13(sMii). 
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(iii) [For each of the last years, that portion of the Real 
Property to which the Water Rights identified as Water No. is 
appurtenant has been irrigated with groundwater pumped pursuant to those 

ate”) issued by the 

appurtenant to the Real Property have 

(vii) As of the date hereof, there ar 

with all water conservation rules, regulations and requirements as set forth in [the 
applicable management plans for the active management area]. 

(ix) 
Reports to be prepared and filed annually with DWR for each Water Right, 
pursuant to the rules and regulations promulgated by DWR. 

4.14 Personal Property. Seller has good title to a1 ble personal property, 
including the tangible personal propert sted on Schedule 4.14, free and clear of all Liens, 
except for Permitted Liens. The foregoi hall not apply with respect to any item of Intellectual 
Property, which is governed exclusively by Section 4.18. Seller has good title, free and clear of 
Liens (other than P sted on Schedule 4.14. 
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4.1 5 Perm its. 

(a) Seller has all Permits required for the ownership and operation of the 
Project by Seller in the manner in which it is currently owned and operated. All such Permits are 
set forth on Schedule 4.15, are in full force and effect, and have not been amended except for 
extensions in the ordinary course of business. 

(b) Seller is in substantial compliance with all Permits set forth on Schedule 
er has not received any written notification from any Governmental Authority -7 415 an 

alleging that it is in violation of any such Permits. 

4.1 6 Environmental Matters. 

(a) Seller has made available to Purchaser, on a confidential basis, true and 
complete copies of all material environmental site assessment reports, studies and related 
documents in the possession of, or available to, Seller and that relate to environmental matters in 
connection with the operation of 

tice of any Environmental 
d no Environmental Claims are 
tal Authority or other Person 

Project that would result in an Environmental Claim; 

(iv) there are no outstanding judgments, decre udicial orders 
relating to the Purchased Assets regarding complian 
Law or to the investigation or cleanup of Haz 
Environmental Law relating to the Purchased Assets; 

vi) es. 

) Seller makes no re 
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practices. Except as set forth in Schedule 4.17, all such policies purchased or held by and 
insuring the Business or the Purchased Assets are in full force and effect, all premiums with 
respect thereto covering all periods up to and including the date as of which this representation is 
being made have been paid, and no notice of cancellation or termination has been received with 
respect to any such policy which was not replaced on substantially similar terns prior to the date 
of such cancellation. Seller has provided to Purchaser a summary of the loss experience under 
each insurance policy insuring the Busines the Purchased Assets. Except as described in 

insurance with respect to the Business or the , Seller has not been rekse 
ets nor has its coverage been limite 

applied for any such insurance or with which it has 
months. 

any insurance carrier to 
d insurance during the las 

t fort 

le 4.18 lists all issued patents and registered trademarks owned by 

described on Schedule 4.18, Seller owns, or has the license or right to use for the Business, all 
material Intellectual Property current1 

the United States in the Business as currently conducted 

(b) Seller has not arty a claim in writing that Seller is 

arty to any Contract with 

4.20 Brokers. Seller does not have any liability or obligation to pay fees or 
commissions to any broker, finder or agent with respect to the transactions contemplated by this 
Agreement for which Purchas 

4.21 Emp 

(a) Schedule 4.21( each employee of Seller 
(including any employee who is on a atus): (i) the name and title 
of such employee; (ii) the aggregate dollar amounts of the compensation (including wages, 
salary, commissions, fringe benefits, bonuses, profit-sharing payments and other payments or 

e Seller; (iii) such employee’s 

egate dollar amount thereof; 
e has accrued as of the date 

type) received by such employ 

hereof and the a 
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(c) Seller has delivered to Purchaser accurate and complete copies of all 
employee manuals and handbooks, disclosure materials, policy statements and other materials 
relating to the emp 

(d) Schedule 4.21(d) sets fo 

all Benefit Plans. Seller has not assumed (voluntarily or by operation of Law or order) or 
incurred any Liabilities associated with employees or employee benefit plans, including without 
limitation under or pursuant to the ERISA. With respect to any “employee benefit plan,” within 
the meaning of Section 3(3) of ERISA, that is sponsored, maintained or contributed to, or has 
been sponsored, maintained or contributed to within six years prior to the date of t h ~ s  Agreement, 
by any EFUSA Affiliate, (a) no withdrawal liability, within the meaning of Section 4201 of 
ERISA, has been incurred, which withdrawal liability has not been satisfied, (b) no liability to 
the Pension Benefit Guaranty Corporation has been incurred by any such entity, which liability 
has not been satisfied, (c) no accumulated funding deficiency, whether or not waived, within the 
meaning of Section 302 of EFUSA or Section 412 of the Code has been incurred, (d) all 
contributions (including installments) to such plan required by Section 302 of ERISA and 
Section 412 of the Code have been timely made, and (e) no condition exists or event or 
transaction has occurred result in Seller incurring any 

, Seller has not received any 
written notices from any Governmental Authority stating or alleging that any Improvements with 
respect to the Purchased Assets have not been constructed in compliance with applicable Law. 

’ved by Seller fiom any 
ir, alteration, restoration 

None of the representations or warranties contained in this 
without limitation, the Schedules, contains any untrue statement of a 

statements contained material fact or omits to state a 
herein or therein not misleading. 

ARTICLE V 

REPRESENTATIONS AND WARRANTIES OF PURCHASER 

represents and warrant 

5.1 Corporate Existence. Purchaser is a corporation duly organized, validly existing 
and in good standing under the Laws the State of Arizona and has all requisite corporate power 
and authority to enter into this Agreement and each of the Ancillary Agreements to which it is a 
party, to perform its obligations hereunder and thereunder and to consummate the transactions 
contemplated hereby and thereby. Purchaser is duly quahfied or licensed to do business in each 
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other jurisdiction where the actions required to be performed by it hereunder makes such 
qualification or licensing necessary, except in those jurisdictions where the failure to be so 
qualified or licensed would not reasonably be expected to result in a material adverse effect on 
Purchaser’s ability to perform its obligations hereunder. 

I 
of the Ancillary Agreements to which it is a party and the performance by Purchaser of its 
obligations hereunder and thereunder 
action on behalf of Purchaser. This Agre 

party or by which any of its Assets may be bound except for any such violations or defaults (or 
ation, cancellation or acceleration) whic 

any Law or writ, jud,ment, order or decree applicable to Purchaser or any of its Assets or (ii) 
require the consent or approval of any Governmental Authority under any applicable Law. 

5.4 Legal Proceedings. Purchaser has not been served with notice of any Claim, and 
to Purchaser’s knowledge, none is threatened, against Purchaser which seeks a writ, judgment, 
order or decree restraining, enjoining or otherwise prohibiting or malung illegal any of the 
transactions contemplated by this Agreement. 

5.5 Compliance with Laws and Orders. Purchaser is not in violation of or in default 
under any Law or order applicable to Purchaser or its Assets the effect of which, individually or 
in the aggregate, could reasonably be expected to hinder or prevent Purchaser from performing 
its obligations hereunder. 

5.6 Brokers. Purchaser does not have any liability or obligation to pay fees or 
commissions to any broker, finder or agent with respect to the transactions c 
Agreement for which Seller could become liable or obligated. 



5.7 Financial Resources. Subject to Purchaser’s receipt of the ACC order referenced 
in Section 8.7(b), Purchaser has cash or credit available, and will have cash available at the 
Closing, to enable it to purchase the Purchased Assets on the terms hereof. 

6.1 
“Interim Period”): 

Regulatory and Other Approvals. From the date hereof until Closing (the 

and use all reasonable efforts to obtain the Seller Approvals, Seller Consents, and Purchaser 
Approvals, and to make all filings with, and to give allnotices to, Governmental Authorities, and 
(ii) provide such other information and communications to such Governmental Authorities or 
other Persons as such Governmental Authorities or other Persons may reasonably request in 
connection therewith. Without limiting the generality of the foregoing, the Parties shall provide, 
and cause their Affiliates to provide, true and accurate information in a timely manner with 
respect to all filings with and notices to Governmental Authorities. Nothing in this Section 

onstnied to require Purchaser to take any action with respect to filings with or 
notices to Governmental Authorities that in Purchas 
other proceeding with such Governmental Authorities. 

ion 

(b) The Parties will provide prompt notification to each other when any suc 
approval referred to in clause (a)(i) above is obtained, taken, made or given, as applicable, and 
will advise each other of any material communications with any Governmenta 
which such approval is required regarding any pending application or request for approval by 
such Governmental Authority of any of the transactions contemplated by this Agreement. 

(c) Each Party shall prepare, as soon as is practical following the execution of 
this Agreement, all necessary filings in connection with the transactions contemplated by this 
Agreement that may be required by FERC or under the HSR Act. Each Party shall submit such 
filings as soon as practicable, but in no event later than 15 days after the execution hereof for 
filings under the HSR Act. Unless the 
shall request expedited treatment of the 
make any appropriate or necessary sub 
preparation of such filings as is reason 

ee otherwise at the time of filing, the 
and FERC filings. The Parties shall pro 

shall cooperate in the 

6.2 Access of Purchaser. During the Interim Period, Seller will provide Purchaser 

or by which the Purchased 
and its Representatives with reasonable access, upon reasonable prior notice and 
business hours, to the Project, all Contracts to which Se 
Assets are bound, all books and records of Seller, incl 
and compliance audits, and the officers and employees of Se 
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significant responsibility for Seller, but only to the extent that such access does not unreasonably 
interfere with the Business of Seller and that such access is reasonably related to the requesting 
Party’s obligations and rights hereunder; provided that Seller shall have the right to (i) have a 
Representative present for any communication with employees or officers of Seller or its 
Affiliates and (ii) impose reasonable restricti and requirements for safety purposes. 
Purchaser shall be entitled, at its sole cost and ex , to have the Real Property surveyed and 
to conduct physical inspections (including, without limitation, invasive testing procedures) of the 
Real Property. Purchaser shall provide S th not les five Business tten 
notice of the date and time on which ch entry the Real Pro cur. 

6.3 Certain Restrictions. Except as set forth in Schedule 6.3, during the Interim 

I 
I 

used, consumed or replaced in the ordinary course of business consistent with Good Operating 

inary course of business or 
pursuant to the Material Contracts, incur, create, assume or otherwise become 

antee the oblig liable for indebtedness or iss 
other Person; 

(e) change any accounting method or practice in a manner that is inconsistent 
with past practice except as may be required to meet the requirements of applicable Law or 
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6) except for the Sale Back Agreement, enter into, terminate, extend or 
amend any Contract involving total consideration throughout its term in excess of $ 
(other than Contract 

ame 

(q) execute, enter into, terminate, extend or amend any agreement, order, 
ent relating to an equired by applicable Law; 

prohibit payment of or d 

not be true and accurate; or 

ee or commit to d 

Notwithstanding the foregoing, Seller may take commercially reasonable actions with respect to 
emergency situations so long as Seller shall, upon receipt of notice of any such actions, promptly 
inform Purchaser of any such emergency actions taken outside the ordinary course of business. 

urther Assurances. Subject to the terms and conditions of this Agreement, at 
m time to time, after the Closing, at any Party’s request and without further 

consideration, the other Party shall execute and deliver to such Party such other instruments of 
sale, transfer, conveyance, assignment and confirmation, provide such materials and information 
and take such other actions as such Party may reasonably request in order to consummate the 
transactions contemplated by this Agreeme 
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6.5 Employee Benefit Matters. 

( 4  
Seller and such Affiliates will make available to Purchaser at least thirty (30) Business Days 
before the Closing Date (the “Available Employees ”) to discuss potential employment with 
Purchaser (which discussions the Parties agree shall not violate Section 12.5), which S 
includes each employee’s name, current annual base compensation, job title, work locati 
date, vacation balanc ereof. Prior to the Closing Date, 
Purchaser may make ailable Employee, and each such offer 
shall include terms and er that are consistent with the 
provisions of this Section isions of ths Section 

- .  

any such employee is provided 

rth the names of @e Available Employees 

Purchaser’s offer, and (ii) on the Closing Date, be actively at work, 011 wellness or sickness 
leave, short-term disability or an approved leave of absence. 

(c) Effective as of the Closing Date, the Continued Employees shall cease to 
participate in all “employee benefit plans” within the meaning of Section 3(3)  of ERISA of 
Seller or its Affiliates providing benefits to any Continued Employees (the ‘ 
Purchaser shall not assume any of the Seller Plans. 

(d) From and after the Closing Date, Purchaser shall cause each Continued 
Employee to be provided with compensation and benefits on a basis substantially similar to those 
provided to similarly situated employees of Purchaser and its Affiliates. Purchaser shall cause 

ntinued Employee and his or her “eligible dependents (as defined by the applicable 
group health plan o urchaser or its Affiliates) to be covered under a group health plan 
maintained by Purchaser or an Affiliate of Purchaser that (i) provides medical benefits to the 
Continued Employee and such eligible dependents effective immediately upon the Closing Date 
and (ii) credits such Continued Employee, for the year during which such coverage under such 
group health plan begins, with any deductibles and co-payments already incurred during such 
year under a group health plan maintained by Seller or an Affiliate of Seller (provided, that for 
purposes of applying this clause (ii) with respect to any Continued Employee, the Continued 
Employee shall be responsible for providing the necessary information to Purchaser based on 
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. 

explanation of benefit forms received by the Continued Employee from the group health plan 
maintained by Seller or an Affiliate of Seller). Purchaser shall cause the employee benefit plans 
and programs maintained after the Closing by Purchaser, Seller and the Affiliates of Purchaser to 

I 
shall be the sole responsibility of Seller and the S 

supplies are provided, and not when the condition arose or when the course of treatment began. 
Claims of individuals receiving long-term disability benefits under a Seller Plan as of th 
Date shall be the sole responsibility of Seller and the Seller Plans. Except as provided in the 
preceding sentence, claims of Continued Employees and their eligible beneficiaries and 
dependents for short-term or long-term disability benefits fi-om and after the Closing Date shall 
be the sole responsibility of Purchaser and its Affiliate 

es giving rise to such claim occurred before, on o 

laims for health c 
losing Date fo ed prior to the Closing Date by 

Continued Employees shall be paid by Seller’s or its Affiliates’ health care and dependent care 
flexible spending account plan to the extent p d in accordance with the terms of such plan. 

Continued Employees ansing out of occurrences on or 
be the responsibility of Purchaser. 

6.6 Insurance. Seller shall maintain or cause to be maintained the 
covering the Project until the Closing. Neither Seller nor any of its Affili 
liability for any claims made or reported under such insurance policies after the Closing. 

urance policies 
shall have any 

6.7 Seller’s Covenants Closing Conditi lated by this 
Agreement or with the prior written consent of Purchaser, during the Interim Period Seller shall 
use commercially reasonable efforts to: 
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(a) take all actions to ensure that the representations and warranties in Article 
IV hereof remain true and correct in all respects at the Closing; 

or submissions of proposals or offers in respect of an Acquisition Transaction, (c) furnish or 
cause to be furnished, to any Person, any information concerning the business, operations, 

attempt by any othe 
writing immediate1 

(b) If, before the Closing Date all or any portion of the Purchased Assets are 
taken by eminent domain, or is the subject of a pending or, to the Knowledge of Seller, 
contemplated taking which has not been consummated, Seller shall notify Purchaser promptly in 
writing of such fact. 
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(i) If such talung would have a Material Adverse Effect, Purchaser 
and Seller shall negotiate in good faith to settle the loss resulting from such taking 
(including, without limitation, by making a fair and equitable adjustment to the 
Purchase Price) and, upon such settlement, consummate the transaction 
contemplated by this Agreement pursuant to the terms of this Agreement. 
such settlement is reached within sixty (60) days after Seller has notified 
Purchaser of such taking, then Purchaser or Seller may, if such taking relates to 
the Purchased Assets, terminate this Agreement pursuant to Section lO.l(d) 
hereof. 

(ii) If such taking would not have a Material Adverse Effect, Purchaser 
and Seller shall negotiate in good faith to settle the loss resulting from such taking 
(including, without limitation, by making a fair and equitable adjustment to the 
Purchase Price or by transferring certain rights to insurance proceeds, if any, to 
Purchaser) and, upon. such settlement, consummate the transaction contemplated 
by this Agreement pursuant to the terms of this Agreement. 

(c) E, before the Closing Date all or any material portion of the Purchased 
Assets are damaged or destroyed by fire or other casualty, Seller shall notify Purchaser promptly 
in writing of such fact. 

(i) If such damage or destruction would have a Material Adverse 
Effect and Seller has not notified Purchaser of its intention to cure such damage or 
destruction within fifteen (1 5 )  days after its occurrence, Purchaser and Seller shall 
negotiate in good faith to settle the loss resulting from such casualty (including, 
without limitation, by making a fair and equitable adjustment to the Purchase 
Price) and, upon such settlement, consummate the transactions contemplated by 
this Agreement pursuant to the terms of this Agreement. If no such settlement is 
reached within sixty (60) days after Seller has notified Purchaser of such casualty, 
then Purchaser or Seller may terminate this Agreement pursuant to Section 
lO.l(d) hereof. 

(ii) If such damage or destruction would not have a Material Adverse 
Effect and Seller has not notified Purchaser of its intention to cure such damage or 
destruction withm fifteen (1 5) days after its occurrence, Purchaser and Seller shall 
negotiate in good faith to settle the loss resulting from such casualty (including, 
without limitation, by making a fair and equitable adjustment to the Purchase 
Price or by transferring certain rights to insurance proceeds, if any, to Purchaser) 
and, upon such settlement, consummate the transactions contemplated by this 
Agreement pursuant to the terms of this Agreement. 

(d) If the Parties fail to reach a settlement contemplated by Section 6.10@)(ii) 
or Section 6.lO(c)(ii) hereof, as applicable, within thirty (30) days after Seller has notified 
Purchaser of such taking or casualty, as the case may be, then the Purchase Price shall be 
adjusted downward by the amount of the fair market value of the portion of the Purchased Assets 
subject to the taking, as determined by a mutually acceptable fm of independent certified public 
accountants (the “Independent Acco~ntants’~) for review and final determination of such fair 
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market value. The Independent Accountants may request of Seller and/or Purchaser such 
documents and information as may be necessary or appropriate for proper determination of any 
such matter, and suc The 
determination by the dent Accountants of such fair market value will be final and 
binding on the Partie 
Accountants in undertaking such review and determination. 

ies will cooperate to promptly satisfy any such request. 
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6.11 Current Evidence of Title. 

(a) As soon as is reasonably possible, and in no event later than thrty (30) 
Business Days after the date of this Agreement, Seller shall furnish to Purchaser, at Seller’s 
expense, for each parcel, tract or subdivided land lot of Real Property set forth on Schedule 
4.13(a): 

title commitments issued by the Title Insurer to insure title 
Real Property and Improvements in the amount of that 

portion of the Purchase Price allocated to the Real Property, 
covering such Real Property, naming Purchaser as the proposed 
insured and having an effective date after the date of this 
Agreement, wherein the Title Insurer shall agree to issue an ALTA 
1992 form owner’s extended coverage policy of title insurance 

ndard Detail Requiremen LTMACSM Land Title 
eys,” jointly established and adopted by ALTA and ACSM in 
, and includes Items 1-4, 6,  7(a), 7(b)(l), 7(c), 8-11 and 13 of 

Table A thereof, and (2) pursuant to the Accuracy Standards (as 
adopted by ALTA and ACSM and in effect on the date of said 

rtificate) of an “Urban” survey; and 

urvey reflects the locations of all building lines, 
easements and areas affected by any Title Exception Documents 
affecting such Real Property as disclosed in the Title Commitment 
(identified by issuer, commitment number, and an effective date 
after the date hereof) as well as any encroachments onto the Real 
Property or by the lmpr 
adjoining property (each a 

(iii) Each Title Commitme 
requirements for issuing its title policy, which requirements shall be met by Seller 
on or before the Closing Date (including those requirements that must be met by 
releasing or satisfying monetary Liens, but excluding requirements that are to be 
met solely by Purchaser). 
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(b) If any of the following shall occur (individually or collectively, a “Title 
Objection ”) : 

(i) any Title Commitment or other evidence of title or search of the 
appropriate real estate records discloses that any party other than Seller has 
the insured estate covered by the Title Commitment; 

(ii) any title exception is disclosed in Schedule B to any Title 
Commitment that is not one of the Permitted Liens or one that Seller specifies 
when delivering the Title Co ent to Purchaser as one that Seller will cause 

e deleted from the Title Commitment concurrently with the Closing, including 
any exceptions that pert o Liens securing any loans that do not constitute 
umed Liabilities and (B ons that Purchaser reasonably believes 

ave a Material Adverse Effect on Purchaser’s use and enjoyment of the Real 

(iii) any Survey discloses any matter that Purchaser reasonably believes 
could have a Material Adverse Effect on Purchaser’s use and enjoyment of the 

then Purchaser shall notify Seller in writing (“Pzirchaser’s Notice”) of such matters 
ays after receiving all of the Title Commitment, S w e y  and 

id, shall be deemed to be 

(d) Nothing herein waives Purchaser’s right to claim a breach of Section 4.13 
or to claim a right to indemnification as provided in Article XI if Purchaser suffers Losses as a 
result of a misrepresentation with respectio the condition of title to the Real Property. 

er the execution date of this 
Agreement, Purchaser shall deliver to Seller a list of its proposed representatives to a joint 
transition team. Seller will add its representatives to such team within five (5) Business Days 
after receipt of Purchaser’s list. eam will be responsible for preparing as soon as 
reasonably practicable after the execution date of this Agreement and timely implementing, a 
transition plan which will identify and describe substantially all of the various transition 
activities that the parties will cause to occur before and after the Closing and any other transfer 
of control matters that arty reasonably believes should be addressed in such transition plan. 
If requested by either the terms and conditions governing such transition activities will be 
more fully set forth tory to the parties. Purchaser 
and Seller shall use commercially reasonable efforts to c eir representatives on such 

sition Agreement reasonably sati 
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transition team to cooperate in good faith and take all reasonable steps necessary to develop a 
mutually acceptable transition plan by no later than sixty (60) days after the date of thx 
Agreement. 

6.13 Monthly Operational Report. During the Interim Period, Seller shall provide 
Purchaser with monthly Operational Reports to ensure that Purchaser has access to current and 
complete information relating to the results of the Business Operations. Such Operational 
Reports shall be provided to Purchaser (a) on or before the fifth (5th) Business Day of each 

TAX MATTE 

7.1 Proratio 
hereof only, Purchaser shall prepare and timely file a ms required to be filed with 
respect to the Purchased Assets, if any, and shall duly and timely pay all such Taxes, shown to be 
due on such Tax Returns. Purchaser shall make such Tax Returns available for Seller's review 
and comment no later than twenty (20) day 

The obligation of Purchaser to close under this Agreement is subject to the fulfillment of 
each of the following conditions (except to the extent waived 

8.1 Representations and Warranties. The representations and warranties made by 
Seller in Article IV of this Agreement shall be true and correct in all respects as of the date of 
this Agreement and shall be true and correct in all respects as of the Closing Date as if made on 
the Closing Date or, in the case of representations and warranties made as of a specified d 
earlier than the CI 
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8.2 Performance. Seller shall have performed and complied, in all respects, with the 
agreements, covenants and obligations required by this Agreement to be so performed or 
complied with by Seller at or before the Closing. 

Person other than Purchaser or its Affiliates) or Law or order restraining, enjoining or otherwise 
prohibiting or making illegal or threatening to restrain, enjoin or otherwise prohibit or make 
illegal the consummation of any of the transactions contemplated by tlus Agreement. 

Material Adverse Effect. 

mental Authorit 

1 by the Ancillary 
without limitation, 

Purchaser’s rate base of the Purchased Assets at Net Book Value without any direct or indirect 
disallowance, as well as (A) the timely recovery in Purchaser’s retail rates of all reasonable costs 
of owning and operating the Purchased Assets after the termination or expiration of the term of 
the Sale Back Agreement, and (B) the deferral and recovery of any adverse e 
Purchaser attributable to the Sale Back Agreement. 

8.8 its. be 
and Permits will be transferred to Purchaser or obtained by Purchaser on or before the Closing 
Date. 

.9 Title ce. Purchaser shall unconditional and binding 
commitments to issue policies of title insurance consistent with Section 6.11, dated the Closing 
Date, in an aggregate amount equal to the amount of the Purchase Price allocated to the Real 
Property, deleting all requirements listed in ALTA Schedule B-1, amending the effective date to 
the date and time of recordation of the Deed conveying title to the Real Property to Purchaser 
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with no exception for the gap between closing and recordation, deleting or insuring over Title 
Objections as required pursuant to Section 6.11, attaching ‘all endorsements required by 
Purchaser in order to ensure provision of all coverage required pursuant to Section 6.11 and 
otherwise in form satisfactory to Purchaser insuring Purchaser’s interest in each parcel of Real 
Property or interest therein to the extent r 

following the date of this Agreement, completed, at its sole expense, an environmental 
investigation of the Real Property (which may, in Purchaser’s discretion, include environmental 
audits or any other similar invasive or non-invasive procedures, subject to Section 6.2), and 
Purchaser shall be satisfied, in its sole discretion, with respect to the results of such investigation 
as detailed in a letter provided by Purchaser to Seller prior to Closing. No such investigation or 
assessment shall in any manner be deemed to relieve Seller of any obligations with respect to any 
warranties, representations, covenants or other undertakings made hereunder or to qualify any 

epresentations or covenants. Purchaser shall have the right to extend the time 
od cause or mutual above, at its sole discretion, upon a showing 

agreement by the Parties (which shall not be unreasonably withheld). 

Purchaser shall have rece 
, dated the Closing Date and satisfacto 

duly formed, existing and in good standing 
as the requisite power and authority to execute 

cillary Agreements and to consummate the transactions 
contemplated hereby and thereby; and the execution and delivery of t h s  Agreement and the 

d the consummation of the transactions contemplated hereby and 

‘(b) This Agreement and the Ancillary Agreements have been executed and 

r similar Laws affecting cre 

extent that the ri 
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(d) No declaration, filing or registration with, or notice to, or authorization, 
consent or approval of any Governmental Authority is necessary for the consummation by Seller 
of the Closing other than those that have been obtained and are in full force and effect with such 
terms and conditions as shall have been imposed by any applicable GovemmentaI Authority, (ii) 
such declarations, filings or registrat , or notices to, or authorizations, consents or 
approvals relating to Permits and (iii) arations, filings or registrations with, or notices 
to, or authorizations, consents or app 

er restraining, enjoining or otherwise 

an 
in 

als listed on Schedule 9.5 

... 

. .  

have been imposed by the Governmental Authority issuing such Final Order, and such terms or 
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conditions, in the aggregate, could not reasonably be expected to have a material adverse effect 
on the business, assets, operations or condition (financial or otherwise) of Seller. 

ARTICLE X 

TERMINATION 

10.1 Termination. This Agreement may be terminated, and the transactions 
contemplated hereby may be abandoned, as follows: 

(a) at any time before the Closing, by Seller or Purchaser, by notice to the 
other, in the event that any Law or order becomes effective and continues in effect for 15 days 
restraining, enjoining or otherwise prohibiting or making illegal the consummation of the 
transactions contemplated by this Agreement or the Ancillary Agreements; 

(b) at any time before the Closing, by Seller or Purchaser, by notice to the 
other, if there has been a material violation or breach by Seller, on the one hand, or by Purchaser, 
on the other, of any representation, warranty or obligation made or owed to such Party hereunder 
and such breach or violation (other than a breach of Purchaser’s obligation to pay the Purchase 
Price in accordance with the terms of Article 111) has not been cured within 30 days following 
written notification thereof; 

(c) by either Party that is not in breach of this Agreement, by notice to the 
other Party, if (i) the condition described in Section 8.7@) has not been satisfied on ar prior to 
the close of business on 7 20- or (ii) the Closing shall not have occurred 
within - days after the satisfaction of the condition described in Section 8.7(b) (the 
“Termination Date”); provided, however, that the right to terminate this Agreement under this 
Section lO.l(c) shall not be available to any party whose failure to fLdfill any obligation under 
this Agreement has been the cause of, or resulted in, the failure of the Closing Date to occur on 
or before such date; or 

(d) by Purchaser or Seller pursuant to Section 6.10, by notice to the other 
Party. 

10.2 Effect of Termination. 

(a) If this Agreement is validly terminated pursuant to Section 10.1, except as 
set forth in Section 10.2@), there will be no liability or obligation on the part of Seller or 
Purchaser (or any of their respective Representatives or Affiliates), except that Section 1.2 
(Construction), Sections 4.20 and 5.6 (Brokers), Section 6.2(b) (Access Indemnification), 
Section 11.3@) won-reimbursable Damages), Section 11.3(c) (No Personal Liability), Section 
11.3 (Arbitration), Section 12.3 (Expenses), Section 12.4 (Public Announcements), Section 12.5 
(Confidential Information), and Section 12.14 (Governing Law; Venue; and Jurisdiction) will 
survive any such termination. 

(b) Subject to Section 11.3 but notwithstanding any other provision of this 
Agreement to the contrary, if this Agreement is validly terminated pursuant to Section 10.1@) 
by Purchaser or Seller as a result of a violation or breach by the non-terminating Party, the 
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terminating Party shall be entitled to all rights and remedies available to it, except that no Party 
shall have any liability for a breach of a representation or warranty if such Party used 
commercially reasonable efforts to cure such breach prior to the date of termination. 
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ARTICLE XI 

INDEMNIFICATION, LIMITATIONS OF LIABILITY, 
AIVERS 

11.1 Indemnification. 

(a) Subject to the limitations set forth elsewhere in th s  Article XI, after the 
Closing Seller agrees to indemnify and hold Purchaser and its Affiliates harmless fiom and 
against any and all Losses, whether or not involving a third-party claim, arising from or in 
connection with: 

Agreement (di 
below (A) all 
respects," "Material Adverse Effect" or similar materiality qualifications 

n Schedule 1 1.1 (a); 

t in the performance by Seller of, 
any covenant, agreement or obligation to be performed by Seller pursuant to this 

by Seller pursuant to this Agreement; 

(a) The Parties hereby agree to limit their recourse for all matters, and not 
make any Claim for any Loss or other matter, under, relating to or arising out of this Agreement 
or any other document, agreement, certificate or other matter delivered pursuant hereto, whether 
based on contract, tort, strict liability, other Laws or otherwise, except (i) for Claims for 
indemnification pursuant to Article XI , (ii) as permitted in Article X ,  or (iii) as permitted under 
Section 12.15 (Attorneys' Fees). 
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(b) NOTWITHSTANDING ANYTHING TO THE CONTRARY 
CONTAINED IN THIS AGREEMENT, NO PARTY SHALL BE LIABLE FOR SPECIAL, 
PUNITIVE, EXEMPLARY, INCID INDIRECT DAMAGES, 
OR LOST PROFITS, WHETHER 
OTHER LAW OR OTHERWISE AND WHETHER OR 

other Person as a result of the breach of any representation, warranty, covenant o 

Agreement (a “D 
arbitrators, selecte accordance with the 

e period allowed by 
Seller or Purchaser 

(c) Claimant’s notice initiating bindi 

days after receipt of Claimant’s notice, identifying the arbitrator Responde 
Respondent fails for any reason to name an arbitrator within the 60 day 
name the arbitrator for Respondent’s account. The two arbitrators so chosen shall select a third 

ithin 30 days after the second arbitrator has been appointed. If the two arbitrators are 
unable to agree on a third arbitrator withi days from initiation of arbitration, then a third 
arbitrator shall be selected by the AAA in Phoenix, Arizona, with due regard for the 
selection criteria set forth below and input from the Parties and other arbitrators. 
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(d) The AAA shall select the third arbitrator not later than 120 days from 
initiation of arbitration. In the event AAA should fail to select the thrd arbitrator withm 120 
days from initiation of arbitration, then either Party may petition the Chef United States Distnct 
Judge for the State of Arizona to select the third arbitrator. Due regard shall be given to the 
selection criteria set forth below and input fiom the Parties and other arbitrators. 

the arbitrators’ award of costs to the prevailing p 
shall pay the compensation and expenses of the arbitrator narned by or for it, Respondent shall 
pay the compensation and expenses of the arbitrator named by or for it, and Claimant and 
Respondent shall each pay one-half of the compensation and expenses of the third arbitrator. 
arbitrators must be neutral parties who have never been officers, directo 
Parties or any of their Affiliates. Each of the three arbitrators must h 
years experience as an attorney or acco 

a1 training in dispute resolution. 

he hearing will 
60 days after the selection of the third arbitrator. The Parties and the arbitrators should proceed 
diligently and in good faith in order that the award may be made as promptly as possible. The 
arbitrators shall determine the Arbitrable Disputes of the Parties and render a final award in 
accordance with the choice of Law set forth in this Agreement. The arbitrators shall render their 
decision within 60 days following completion of the hearing. The arbitrators’ decision shall be 
in writing and set forth the reasons for the award and shall include an award of costs to the 
prevailing Party (or an allocation of such costs between the Parties based upon the extent to 

h prevails), including reasonable attorneys’ fees and di ments and the fees and 
f the arbitrators. All statutes of limitations and defens d upon passage of time 
to any Arbitrable Dispute (including any counterclaim or setoff) shall be intemipted 
g of the arbitration and suspended while the arbitration is pending. The terms of this 
3 shall not create nor limit any obligations o hereunder to defend, indemnify 

or hold harmless another Party against Claims or Losse order to prevent irreparable harm, 
the arbitrators sh have the power to grant temporary o unctive or other equitable 
relief. A Party may, notwithstanding any other provi ement, seek temporary 
injunctive relief from any court of competent jurisdiction; provided, that the Party seeking such 
relief shall (if arbitration has not already been commenced) simultaneous1 
arbitration. Such court-ordered relief shall not continue more than ten days after th 
of the arbitrators and in no event for longer than 60 days. Except as provided in the Federal 
Arbitration Act, the decision of the arbitrators wilI be binding on and non- 
Parties. Each Party agrees that any arbitration award again may be enforc 
competent jurisdiction and that any Party may authorize any such court to ent 
arbitrators’ decisions. The arbitrators 

11.4 Procedure for Indemn 

ard Non-reimbursable Damages. 

(a) If any Party shall claim indemnification hereunder arising from any Claim 
of a third party, the Party seeking indemnification (the “Indemnijkd Party”) shall notify the 
Party from whom indemnification is sought (the “Indernnifiing Party”) in writing of the basis 
for such Claim setting forth the nature of the Claim in reasonable detail. The failure of the 
Indemnified Party to so notify the Indemnifying Party shall not relieve the Indemnifying Party of 
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any indemnification obligation hereunder except to the extent that the defense of such Claim is 

y pursuant to Secti 
Indemnifying Party shall be entitled to participate 

defense of such proceeding, if (i) the 
fied Party that the Indemnifjmg Party intends to und 

fied Party and (iii) if th 
has not determined in 

(ii) the Indemnifying Party conducts the de 
with counsel reasonably satisfactory to the 
is a party to the proceeding, the Indemnifying 
representation would be inappropriate bec 
shall, in its sole discretion, have the right to employ separate counsel (who may be selected by 
the Indemnified Party in its sole discretion) in any such action and to participate 
thereof, and the fees and expenses of such counsel shall be paid by such Indemni 
Indemnified Party shall fully cooperate with the Indemnifying Party and its counsel in the 
defense or compromise of such Claim. If the Indemnifying Party assumes the defense of 
proceeding, no compromise or settlement of such Claims may be effected by the Indemnifying 
Party without the Indemnified Party’s consent unless (A) there is no finding or admission of any 
violation of Law or any violation of the rights of any Person and no effect on any other Claims 

notice is given, give notice to 

a legal proceeding may adversely affec 
of monetary damages for 

of defending against the third-party claim (including reasonable attorneys’ fees and expenses) 
and the Indemnifying Party shall remain responsible for any indemnifiable amounts arising fi-om 
or related to such third-party claim to 
Indemnifying Party may elect to particip 
any time at its own expense. 

ARTICLE XI1 

erwise, any notice, demand 
in connection with it, shall 
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be in writing and shall be deemed properly served, given or made if delivered in person or sent 
by facsimile or sent by registered or certified mail, postage prepaid, or by a nationally recognized 
overnight courier service that provides a receipt of delivery, in each case, to the Parties at the 
addresses specified below: 

If to Purchaser, to: 

P.O. Box 53999 
Phoenix, Arizona 85072 

Facsimile No.: (602) 382-6070 
ttn: Matthew P. Feeney 

Attn: 

12.2 Entire Agreement. This Agreement and the Ancillary Agreements supersede all 
the Parties with respect to the subject matter hereof prior discussions and agreements be 

es. Except as otherwise ly provided in this Agreement, whether or 
not the transactions contemplated hereby are consummated, each Party will pay its own costs and 
expenses incurred in anticipation of, relating to and in connection with th 

n of this Agreement and the transac 

12.4 

ns contemplated hereby. 

Public Announcements. Except as may be required by Law or any applicable 
stock exchange rules, Seller, on the one hand, and Purchaser, on the other, will not issue or 
make any press releases or other public disclosures concerning this Agreement or the 
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transactions contemplated hereby without first obtaining consent fi-om the other Party, which 
e unreasonably w eld, conditioned or delayed. 

12.5 ~onfidential Information. 

(a) For two years fiom and after the expiration or termination of the Sale 
Back Agreement, Seller shall cause any data or info 
Affiliates or their Representatives fiom Purchaser, an 
businesses, operations, financial conditions or pros 
the Purchase Price and other key financial terms (i 
conditions of the Sale Back Agreement) of the tr 
discussions among the Parties relating thereto, to be 
Representatives in confidence, not to be utilized for 
purpose. Without limiting the generality of the fo 
that, during the Interim Period, Purchaser may conduct one or more 
proposals fkom third parties and that the foregoing restrictions 
other financial terms are necessary in order to protect Purcha 
acquisition activities. 

(b) With respect to all data an 
Closing (or, if t h s  Agreement is earlier terminated, then with respect to all data and information 
until two years after the date of such termination), Purchaser shall cause any such data or 
information received at any time by Purchaser, its Affiliates or their Representatives fiom Seller, 
its Affiliates or their Representatives and any such data or information regarding Seller or its 
businesses, operations, financial conditions or prospects, to be maintained by Purchaser, its 
Affiliates and their Representatives in confidence, not to be utilized for any purposes (except 
pending Closing, to prepare therefor) and not to be disclosed for any purpose. 

aser and Seller ackno 
ired by this Agreem 

is made with any Governmental Authority for ap 
for the filing shall request that 
agreement or protective ord 

the approvals of the Governmental 

(d) Other than as provi in Section 12.5(c) and with respect to the 
obligations under Sections 12.5(a) and 12.5(b), in the event that any Person s 
confidentiality thereunder is requested or required (by oral question or request for info 
documents in any gal proceeding, interrogatory, s ive demand or 
similar process) to 
commercially reasonable effort cause such Person t 
confidential information relates promptly of such request or requirement so that such Parties may 
seek an appropriate protective order or waive compliance with the provisions of this Section 
12.5. If, in the absence of a protective order or the receipt of a waiver hereunder, such Person, 
on the advice of counsel, is compelled (or, in the case of any such disclosure to the ACC, is 
required or requested to make such disclosure as a condition to the approval by the ACC 

close any such information, Sel 

.. 

... 

, .  
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contemplated by Section 8.7(b)) to disclose any such information to any Governmental 
Authority or else stand liable for contempt, such Person may disclose such information to such 
Governmental Authority; provided that Seller or Purchaser, as applicable, shall cause such 
disclosing Person to use its commercially reasonable efforts to obtain an order or other assurance 
that confidential treatment will be accorded to such portion of such information required to be 
disclosed. 

this Section 12.5 shall not apply to any disclosure of informatio 

no act or fault of the applicable Parties or their Affili 

atment and tax structure. 

dollar amounts, shall not be deemed to be an acknowledgment or representation that such items 
are material, to establish any standard of materiality or to de e meaning of such 
terms for purposes of this Agreement. 

12.7 Waiver. Any term or condition of this Agreement may be waived at any time by 
the Party that is entitled to the benefit thereof, but no such waiver shall be effective unless set 
forth in a written instrument duly executed by or on behalf of the Party waiving such term or 
condition. No waiver by any Party of any term or condition of this Agreement, in any one or 
more instances, shall be deemed to be or construed as a waiver of the same or any other term or 
condition of this Agreement on any future occasion. All remedies, either under this Agreement or 
by Law or otherwise afforded, will be cumulative and not alternative. 
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12.8 Amendment. This Agreement may be amended, supplemented or modified only 
on behalf of each Party. 

12.9 No Third Party Beneficiary. The terms and provisions of this Agreement are 
intended solely for the benefit of the Parties and their respective successors or permitted assigns, 
and it is not the intention of the Parties to confer third-party beneficiary or similar rights upon 
any other Person or Gove 

ghts and obligations 
hereunder to an Affiliate but such assignment shall not release Purchaser fiom its obligations 
hereunder. Except as provided in the preceding sentence, neither this Agreement nor any right, 
interest or obligation hereunder may be assigned by any Party without the prior written consent 
of the other Party, and any attempt to do so will be void, except for assignments and transfers by 
operation of Law. Subject to this Section 12.10, this Agreement is binding upon, inures to the 

nfor emitted assigns. 

The headings used in this Agreement have been inserted for 12.11 Headiizgs. 
convenience of reference only and do not define or limit the provisions hereof. 

.12 Invalid Provisions. Lf any provision of this Agreement is held to be illegal, 
invalid or unenforceable under any present or future Law, and if the rights or obligations of any 
Party under this Agreement will not be materially and adversely affected ther 
will be fully severable, this Agreement w 

provision as may be possible. 

that would result in the imposition of another state’s Law. 

(b) WITH RESPECT TO THE ENFORCEMENT OF ANY ARBITRATION 
AWARD PURSUANT TO SECTION 11.3, THE PARTIES HEREBY IRREVOCABLY 
SUBMIT TO THE NON-EXCLU JURTSDICTION OF STATE OR FEDERAL 
COURT IN PHOENIX, ARIZONA. 

(c) WITH RESPECT TO THE ENFORCEMENT OF ANY ARBITRATION 
AWARD PURSUANT TO SECTION 11.3, EACH PARTY HEREBY WAIVES, TO THE 
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FULLEST EXTENT PERMITTED BY LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY 
JURY. 

12.15 Attorneys’ Fees. If either of the Parties shall bring an action to enforce the 
provisions of this Agreement, the prevailing Party shall be entitled to recover its reasonable 
attorneys’ fees and expenses incurred in such action from the unsuccessful Party. 

[signature page follows] 
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IN WITNESS WHEREOF, this Agreement has been duly executed and delivered by the 
duly authorized officer of each Party as of the date first above Written. 

By: 
Name: 
Title: 

PURCHASER 

ARIZONA PUBLIC SERVICE COMPANY 

By: 
Name: 
Title: 

SIGNATURE PAGE 
PURCHASE AGREEMENT 
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APPENDIX I 

DEFINITIONS 

“AAA” has the meaning given to it in Section 11.3(a). 

“ACC” means the Arizona 
es and charges of Pur 

“A ion Tr ” has 

[ “Affidavit of Property ”means the form of 

te” means any Person that directly, or 
ontrols, is controlled by ’ under COD 

this definition, control o rson means t 
irection of the management and policies of such 

ership interests, by contract 
p or limited liability comp 

more than 50% of the voting securities in such corporation or of the voting interest in a 
partnership or limited liability company. 

‘‘Agreement” has the meaning given to it in the recitals. 

‘ ‘An cillary Agreements” eement, 
the eed, the Bill of Sale and Assignment of Rights, the Form 
of ion of Non-Foreign ch other documents, instniments, certificates or 
agreements as may be executed and delivered in connection with this Agreement or the 
foregoing. 

Property Value, 

“Applicable Contracts” has the meaning given to it in Section S.ll(c). 

“Arbitrable Dispute” has the meaning given to it in Section 11.3 (b). 

“Assets” of any Person means all assets and properties of every kind, nature, character 
and description (whether real, personal or mixed, whether tangible or intangible and wherever 
situated), including the goodwill related thereto, operated, owned or leased by such Person. 

“Assumption Agreement” has the meaning given to it in Section 3.5(c). 

‘LAssumed Liabilities” has the meaning given to it in Section 2.3. 

“Available Employees” has the me 

“Benefit Plans” means (a) each “employee benefit plan,” as such term is defined in 
Section 3(3) of ERISA, (b) each plan that would be an “employee benefit plan”, as such term is 
defined in Section 3(3) of ERISA, if it was subject to ERISA, such as foreign plans and plans for 

ven to it in Section 6.5(a). 
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directors, (c) each stock bonus, stock ownership, stock option, stock purchase stock appreciation 
rights, phantom stock, or other stock plan (whether qualified or nonqualified), and (d) each 
bonus or incentive compensation plan. 

activities by Seller re dental to the for 

“Claim” means any demand, claim, action, investigati 
law or in equity) or arbitration. 

“Closing Date” means the date on which Closing occurs. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Continued Employee” has the meaning set forth in Section 6.5(b). 

‘LConf~act7’ means any written contract, lease, license, -evidence of indebtedness, 
mortgage, indentwe, purchase order, binding bid, letter of credit, security agreement or other 
legally binding arrangement. 

“Deed” means the form of Special Warranty Deed from Seller to Purchaser attached 
hereto as Exhibit D. 

“Dispute” has the me 

“D WRY’ has the meaning 

“Environmental Claim” means any claim, loss, cost, expense, liability, penalty or 

en to it in Section 4.13(s)(v). 

damage arising out of or related to any violation of Environmental Law. 
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“Environmental Condition” means the presence or Release to the environment, whether 
at the Real Property or otherwise, of Hazardous Materials, including any migration of Hazardous 
Materials through air, soil or groundwater at, to or from the Real Property or at, to or from any 
Off-Site Location, regard1 of when such presence or Release occurred or is discovered. 

the Compre ironmental Resp 
Compensation and Liability Act, 42 U.S.C. 5 9601 et seq.; the Resource Conservatio 
Recovery Act, 42 U.S.C. 5 6901 et seq.; the Federal Water Pollution Co 
1251 et seq.; the Clean Air Act, 42 U.S.C. 5 01 et seq.; the 
Transportation Act, 49 U.S.C. 6 1471 et seq.; the Toxic Substances Control Act, 15 US.  
2601 through 2629; the Oil Pollution Act, 33 U.S.C. 5 2701 et seq.; the Emergency Plannin 
Community Right-to-Know Act, 42 U.S.C. 5 11001 et seq.; the Safe Drinking Water Act 
U.S.C. $ 5  300f through 300j; Endangered Species Act, 16 U.S.C. $3 1531 et seq.; Fed 
Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. §$ 136 et seq.; Occupational Safety and 
Health Act; National Environmental Policy Act; Comprehensive Air Quality Act, A.R.S. $ 5  49- 
401 et seq.; Arizona Emergency Planning and Community Right-to-Know Act, A.R.S. $4 26-341 
et seq.; Water Quality Control, A.R.S. $6 49-201 to 391; Solid Waste Management, A.R.S. $5 
49-701 to 881; Hazardous Waste Disposal, A.R.S. $6 49-901 to 971; Underground Storage Tank 
Act, A.R.S. $ 5  49-1001 to 1073; Groundwater Management Act, A.R.S. $$45-401 to 704 and all 
similar Laws of any Governmental Authority having jurisdiction over the assets i 

Act, 33 U.S.C. 0 
ardous Materials 

the Business arising under or relating to Environmental Laws or relating to.any claim in respect 
ironmental Conditions or Hazardous Materials, including settlements, judgments, costs 

attorneys fees, whether based on or 
Environmental Laws 

& “ERXSA” means the E ee Retirement Income Security Act of 1974, as amended. 

usiness that is a member of a group 
described in Section 414(b), (c), (m) or (0) of the Code or Section 4001@)(1) of E N  
includes Seller, or that is a member of the same “controlled group” as Seller pursuant to 
4001(a)(14) of ERISA; provided, that Seller shall not be considered to be an ERISA Affiliate 
from and a e. 

“Excluded Asse it in Section 2.2. 

“Excluded Items” has the meaning given to it in Section 2.2(d). 

“Excluded Liabilities” has the meaning given to it in Section 2.4. 

rgy Regulatory Commission. 

“Final Order” means an action by a Governmental Authority as to which: (a) no request 
for stay of the action is pending, no such stay is in effect and if any time period is permitted by 
statute or regulation for filing any request for such stay, such time period has passed; (b) no 
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petition for reheani.lg, reconsideration or application for review of the action is pending and the 
time for filing any such petition or application has passed; (c) such Governmental Authority does 
not have the action under reconsideration or subject to rehearing on its own motion or otherwise 
and the time in which such reconsideration or rehearing is permitted has passed; and (d) no 

and expedition, an 

‘Governmental Authority” means any court, tribuna arbitrator, autho 
commission, official or other instrumentality of the United States, or any domestic state, 

ty, city or other political subdivision or similar governing entity, and including 
al, quasi-governmental or 

having general oversight over gas, electricit 

us Material” s and 
waste, hazardous substance, hazardous material, 
substance under any Environmental Law and any petroleum or petroleum products 

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act 

“Improvements” means all buildings, structures, fixtures and improvements located on 
the Real Property or included in 
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“Independent Accountants” has the meaning given to it in Section 6.10(d). 

“Insured Exception” has the meaning given to it in Section 6.11(c). 

“Inteliecttrai Property” means the fo ctual property rights, both statutory 
and common law rights, if applicable: (a) copyrights, and registrations and applications for 
registration thereof, (b) trademarks, service marks, trade names, slogans, domain names, logos 
and trade dress, and registrations and applications for registrations thereof, (c) patents, as well as 
any reissued and reexamined patents and extensions corresponding to the patents, and any patent 
applications, as well as any related continuation, continuation in part and divisional applications 
and patents issuing therefrom and (d) trade secrets and confidential information, including ideas, 
designs, concepts, compilations of information, methods, techniques, procedures, processes and 

whether or not patentable. 

“Interim Period” has the meaning given to it in Section 6.1. 

“Knowledge” when used in a particular representation herein with respect to Seller means 
the actual knowledge of the [directors and offcers/members of management] of Seller or its 
Affiliates, after reasonable inquiry by them of selected individuals whom they believe, in good 
faith, to be the persons generally responsible for the subject matters to which the knowledge is 
pertinent as of the date of this Agreement, or with respect to any certificate delivered pursuant to 
thi e of such certificate. 

11 laws, statutes, rules, regulations, ordinances and other pronouncements 
of any Governmental Authority. 

respect to any Person, any liability or obligation of such Person of any 
or description, whether known or unknown, absolute or contingent, accrued or 

unaccrued, disputed or undisputed, liquidated or unliquidated, secured or unsecured, joint or 
several, due or to becpme due, vested or unvested, executory, determined, determinable or 

ed on the financial statements of ot the same is required to b 

“Lien” means any mortgage; deed of trust; pledge; security interest; adverse possessory 
right; mechanic’s, materialmen’s or other lien; covenant, condition or restriction; charge or 

; option; first rehsal; or any other matter affecting ti 

bbLoss” means any and all judgments, losses, liabilities, amounts paid in settlement, 
damages, fines, penalties, deficiencies, losses and expenses (including interest, 
reasonable fees of attorneys, accountants and other experts or other reason 
litigation or other proceedings or of any claim, default or asses 
Agreement the “Losses” does not include any Non- 

any event, circumstance, condition, development, or 
ith all other adverse effects, that is or is reasonably 

ssets or operations of Seller, taken as 
dered when determining whether a a whole; provided that the foll 
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Material Adverse Effect has occurred: any effect resulting from (a) any change in the financial 
condition or results of operations of Seller caused by the pending sale of the Purchased Assets to 
Purchaser; or (b) any actions to be taken pursuant to or in accordance with t h s  Agreement, 

depreciation and deferred taxes. 

“Permits” means all licenses, permits, certificates 
registrations, franchises and similar consen 

“Permitted Lien” means (a) any Lie 
or irregularities of title an 
onably be expected to hav 
vernmental limitations and restrictions; (d) any Lien to be released on or prior to 

Closing; and (e) the matters identified on Schedule Z.l(a). 

12’’ means any n person, co on, general rship, limited partn 
limited liability company, proprietorship, other business organization, trust, union, association or 
Governmental Authority. 

generating plant located 
owned by Seller in 
ancillary and associated facilities and equipment, electrical transformers, pipeline and electrical 
interconnection and metering facilities (whether owned ased) that are located at such site, 

County, , together with all auxiliary e 

it in Section 3.6. 

“Purchased Assets” 
interest in, to and under the 

. .  

. .  
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without limitation, the following assets owned by Seller: (i) the Real Property described on 
Schedule 4.13(a) as associated with the Project, together with all easements, rights of way and 
privileges (including water rights) relating to the Project; (ii) all inventories of fuels, supplies, 
materials and spares located on or in transit to the Real Property on the Closing Date or 
otherwise held for use principally in connection with the Project on the Closing Date; (iii) the 
machinery, equipment, vehicles, furniture and other personal property located on the Real 
Property or held for use 
including, without limitatio 
associated with the Project, 

Schedule 4.12(e); (iv) the T 

ownership, operation and maintenance of the Purchased Assets; and (xi) all rights, privileges, 
claims, causes of action and options against any third parties (including indemnificatio 
contribution and insurance claims) relating to any Purchased Assets or Assumed Liabilities. 

“Purchaser” has the meaning given to it in the intro 

e meaning given to it in Sec 

aning given to it in Sectio 

s the real property of which any 
the Project is located, together with all rights, privileges, easements and rights-of-way 
appurtenant thereto and Improvements thereon, including, without limitation, the real property 
described in Schedule 4.13(a). 

ven to it in Section 4.13( 

LcReZeasey’ means any actu 
pumping, injection, deposit, disposal or discharge of any Hazardous Materials into the 
environment, to the 

advisers or consultants of either Seller or Purchaser, as applicable. 

“Sale Back Agreementy’ means the form of Sale Back Agreement between 
and Purchaser attached hereto as Exhibit C. 
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“Schedules” means the disclosure schedules prepared by Seller and attached to this 
Agreement. 

the introduction to 

g given to it in Section 4.3(c). 

“TitZe Objection” has the meaning given to it in Section 6.11@). 

“Tort Liabilities” means all Liabilities to third parties for personal injury or tort, or 
similar causes of action arising out of the Business or the ownership, lease, maintenance or 

Schedule 4.18 as “Transferred Intellectual Property,” subject to receipt of necessary consents and 
approvals, and any plant draw s, equipment performance data, design criteria or maintenance 
records collected by the Sell data collection or other information technology systems or 
software, whether or not identified on Schedule 4.18 as “Tr ectual Property.” 

.. . 
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“Transferred Permits” means the Permits identified on Schedule 4.15 as “Transferred 
Permits,” subject to receipt of necessary consents and approvals. 

“Water Rights” has the meaning given to it in Section 4.13(s)(i). 

“Water Rights Certificate” has the meaning given to it in Section 4.13(s)(v). 

“Welfare Benefits” has the meaning given to it in Section 6.5(e). 

“ Wells” has the meaning given to it in Section 4.13(s)(ii). 
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EXHIBIT A 

FO 
OF CERTAIN LIABILITIES 

ASSUMPTION OF CERTAIN LIABILITIES 

Pursuant to that certain Asset Purchase Agreement dated as of 
20 (the “Agreement”), by and between , a  
(“Seller”) and Arizona Public Service Company, an Arizona corporation (“Purchaser”) for good 
and valuable consideration, the receipt and adequacy of which are hereby acknowledged, 
Purchaser does hereby assume the Assumed Liabilities as such term is defined in the Agreement 
by and subject to the terms and conditions of the Agreement. Except as expressly assumed 
herein, Purchaser does not assume and shall not in any manner be responsible for any other 
liability, obligation, lien or encumbrance of Seller, including, without limitation, the Excluded 
Liabilities (as defined in the Agreement). 

20 . Dated #is day of , -  

Arizona Public Service Company, an Arizona 
corporation 

By: 
Its: 
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EXHIBIT B 

[FORM OF AFFIDAVIT 
OF PROPERTY VALUE] 
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EXHIBIT C 

FORM OF SALE BACK AGREEMENT 

c-1 
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EXHIBIT D 

FORM OF SPECIAL WARRANTY DEED 

When Recorded Return to: 

~ ~~ 

SPECIAL WARRANTY DEED 

FOR THE CONSIDERATION of Ten Dollars ($10.00), and other valuable 
consideration, (“Grantor”), hereby 
conveys to (“Grantee”), the real 
property (“Property”) situated in County, , and more 
particularly described on Exhibit ”A” attached hereto and made a part hereof, together with all 
rights and privileges appurtenant thereto. 

SUBJECT to current taxes and assessments, reservations in patents, all easements, rights- 
of-way, encumbrances, liens, covenants, conditions, restrictions, obligations, and liabilities are 
on Schedule B attached hereto and made a part hereof. 

And Grantor hereby binds itself and its successors to warrant and defend the title as 
against all persons and entities whatsoever, subject to the matters above set forth. 

Dated this day of 7 

By: 
Its: 

“Grantor” 

STATE OF 1 -  

county of ) 
) ss. 

On this, the day of 20-, before me, the undersigned 
Notary Public, personally appeared , who acknowledges himself 
to be the of , a  Y and 
that [he/she]e as such officer, being authorized so to do, executed the forgoing instrument for the 
purposes therein contained by signing the name of the [corporatiodlimited liability company] by 
[himsel€’herselfl as such officer. 

IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
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My Commission Expires: 
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EXHIBIT E 

FORM OF BILL OF SALE AND 
ASSIGNMENT OF CONTRACT RIGHTS 

Bi 
of Contract Rights 

sfer of Assets and Contract Rights. For good 
acy and legal sufficiency of which are hereby ac 

greement dated as of 

luable consideration, the 

by Section 3.4 of that certain Asset Purcha 
(the “Purchase Agreement”), to which a  s seller^^), and 
Arizona Public Service Company, an Arizona corporation (“Purchaser”), are parties, Seller 
hereby sells, transfers, assigns, conveys, grants and delivers to Purchaser, effective as of 

.m. ( time) on ~ 20- (the “Effective Time”), all 
of Seller’s right, title and interest in and to all of the Purchased Assets (as defined in the 
Purchase Agreement). 

Further Actions. Seller covenants and agrees to warrant and defend the sale, 
transfer, assignment, conveyance, grant and delivery of the Purchased Assets hereby made 
against all persons whomsoever, to take all steps reasonably necessary to establish the record of 
Purchaser’s title to the Purchased Assets and, at the request of Purchaser, to execute and deliver 
fitrther instruments of transfer and assignment and take such other action as Purchaser may 
reasonably request to more effectively transfer and assign to and vest in Purchaser each of the 
Purchased Assets, all at the sole cost and expense of Seller. 

1. 

2. Power of Attorney. Without limiting Section 2 hereof, Seller hereby constitutes 
and appoints Purchaser the true and lawfid agent and attorney in fact of Seller, with fidl power of 
substitution and resubstitution, in whole or in part, in the name and stead of Seller but on behalf 
and for the benefit of Purchaser and its successors and assigns, from time to time: 

. 

give receipts and releases for and with respect to the same, or any part thereof; 
(a) , to demand, receive and collect any and all of the Purchased Assets and to 

(b) to institute and prosecute, in the name of Seller or otherwise, any and all 
proceedings at law, in equity or otherwise, that Purchaser or its successors and assigns 
may deem proper in order to collect or reduce to possession any kind of the Purchased 
Assets and in order to collect or enforce any claim or right of any kind hereby assigned 
or transferred, or intended so to be; and 

(c) to do all things legally permissible, required or reasonably deemed by 
Purchaser to be required to recover and collect the Purchased Assets and to use Seller’s 
name in such manner as Purchaser may reasonably deem necessary for the collection 
and recovery of same. 

Seller hereby declaring that the foregoing powers are coupled with an interest and are and shall 
be irrevocable by Seller. 
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3. Terms of the Purchase Agreement. The terms of the Purchase Agreement, 
including but not limited to Seller’s representations, warranties, covenants, agreements and 
indemnities relating to the Purchased Ass by this reference. Seller 
acknowledges and agrees e repr venants, agreements and 
indemnities contained in the Purchase Agreement shall not be superseded hereby but shall 
remain in full force and effect to t . In the event of any conflict or 
inconsistency between the terms o d the terms hereof, the terms of 
the Purchase Agreement shall gov 

C 
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EXHIBIT F 

FORM OF CERTIFICATION 
OF NON-FOREIGN STATUS 

CERTIFICATION OF NON-FOREIGN STATUS 

INTERNAL REVENUE CODE SECTION 1445 

Section 1445 of the Internal Revenue Code provides that the transferee of a United States real 
property interest must withhold the tax if the transferor is a foreign person. To inform Arizona 
Public Service Company, an Arizona corporation (“Transferee”) that withholding of tax is not 
required upon the disposition of a United States real property interest by 

(“Seller”), and with the knowledge that the 
Transferee will rely upon the following statements, the undersigned hereby certifies the 
following on behalf of Seller: 

, a  

1. Seller is not a foreign corporation, foreign partnership, foreign trust, foreign estate 
or foreign person (as those terms are defined in the internal revenue code and 
income tax regulations); 

2. Seller’s United States Employer Identification Number/Social Security Number is 
; and 

3. Seller’s office address is: 

Seller understands that this certification may be disclosed to the Internal Revenue Service by 
Transferee and that any false statement contained herein could be punished by fine, 
imprisonment, or both. 

Under penalties of perjury, I declare that I have examined this certification and to the best of my 
knowledge and belief it is true, correct and complete, and I further declare that I have authority 
to sign this document on behalf of Seller. 

DATED: Y 20 

TRANSFEROR: 
[INSERT NAME OF SELLER] 

BY 
Its 
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STATE OF ) 

County of 
) ss. 

The foregoing instrument wa before me this day of 
of , 

Notary Public 

My commission expires: 
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Schedule 2.l(a) 

Permitted Liens 
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Schedule 2.2(d) 

Excluded Items 
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Schedule 2.3(c) 

Specified Assumed Liabilities 
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Schedule 4.3(b) 

Seller’s Consents 
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Schedule 4.3(c) 

Seller’s Approvals 

[Filings and the expiration of the waiting period required under the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976.1 

[All necessary approvals and authorizations required pursuant to Section 203 the Federal Power 
Act of 1935, as amended, and Part 33 of the Federal Energy Regulatory Commission Regulations 
(18 CFR Part 33).] 

[Approvals and authorizations required under the statutes or regulations of the State of Arizona 
and other states, if any.] 
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Legal Proceedings 
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Schedule 4.8 
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Schedule 4.9 

Material Adverse Changes 
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Schedule 4.11(a) 

Regulatory Status 

Schedule 4.1 l(a) - Page 1 
1436079.5 



Schedule 4.12(a) 

Material Contracts 

Transferred Contracts: 
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2. 

3. 

Schedule 5.3(c) 

Purchaser Approvals 

[Filings and the expiration of the waiting period required under the Hart-Scott-Rodino 
Antitnist Improvements Act of 1976.1 

[All necessary approvals and authorizations required pursuant to Section 203 the Federal 
Power Act of 1935, as amended, and Part 33 of the Federal Energy Regulatory 
Commission Regulations (1 8 CFR Part 33).] 

[Approvals and authorizations required under the statutes or regulations of the State of 
Arizona or any other state, if any.] 
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Certain Restrictions 
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MASTER POWER PURCHASE AND SALE AGREEMENT 

COVER SHEET 

This Master Power Purchase and Sale Agreement (Version 2.1; modified 04/25/00) (“Master Agreement”) is made 
as of the following date: 
schedules and any written supple 
collateral, credit support or mar 
(including any confirmations accepted in 

f the APS Power Supply Re 
which APS may acquire gen 
amend any prior or subsequ 
etween the parties hereto. Th 

ent.” This Master Agreement shall cover 

e ARIZONA PUBLIC SERVICE COMPANY, a Name (“‘Counterparty 
rganized under the laws of the State of 

Arizona (“APS” or “Party A”) 

A! Notices: 

Street: 400 North 5“ Street 

City: Phoenix, ’ Zip: 85004 

: Con 
Phone: (602) 250-2780 

- Facsimile: (602) 250-3199 
Duns: 00-690-1995 
Federal Tax ID Number: 86-001 1170 

All Notices: 

Phone: 

Federal Tax ID Number: 

Invoices: 
Attn: Energy Settlement 
Phone: (602) 250-3150 
F a c s d e :  (602) 250-2325 

Scheduling: 
Attn: N/A 
Phone: (602) 250-4601 
Facsimile: (602) 250-3 199 

Payments: 
Attn: Energy Settlements 
Phone: (602) 250-3150 
Facsimile: (602) 250-2325 

Wire Transfer: 
BNJC Wells Fargo Bank 
ABA: 121 000 248 
ACCT: 4 15 954 092 1 

Credit and Collections: 
Attn: Credit Risk Manager 
Phone: (602) 250-3433 
Facsimile: (602) 250-2663 

1 

Invoices: 
Attn: 
Phone: 
Facsimile: 

Scheduling: 
Attn: 
Phone: 
Facsimile: 

Payments: 
Attn: 
Phone: 
Facsimile: 

Wire Transfer: 
BNK: 
ABA: 
ACCT: 

Credit and Collections: 
Attn: 
Phone: 
Facsimile: 

H \Corp-Plan\PatD\RFP\RFP As IssuedL4PS EEI doc 
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With additional Notices of an Event of Default or 
Potential Event of Default t 

With additional Notices of an Event of Default or 
otential Event of Default to: 

Attn: Law Department, n 8695 Attn: 
Phone: (602) 250-2052 Phone: 
Facsimile: (602) 250-2663 Facsimile: 

The Parties hereby agree that the General Terms an 
provisions as provided for in the General Terms and Conditions: 

Party A Tariff Tariff Dated Docket Number 

Party B Tariff Tariff TBD Dated Docket Number ER 

ions are incorporated herein, and to the following 

Article Two 

Transaction Terms and Conditions I 

Article Four 

Remedies for Failure 
to Deliver or Receive 

amages. If not checked, inapplicable. 

Article Five 

Events of emedies [I Cross Default for Party A: 

[I PartyA: 

[I OtherEntity: 

I CrossDe r P  

Cross Default Amount $ 

Cross Default Amount $ 

Cross Default Amount means an 
amount equal to three percent (3%) 
of shareholders' equity (howsoever 
described) of Party B as shown on 
the most recent annual audited 
financial statements of Party B. 

Cross Default Amount means an 
amount equal to three percent (3%) 
of shareholders' equity (howsoever 
described) of Party B's Guarantor 
as shown on the most recent annual 
audited financial statements of 
Party B's Guarantor. 

le if no other selection is made.) 

I Option B - Affiliates shall have the meaning set forth in the 
Agreement unless otherwise specified as follows: 

[I Option C (No Setoff) 

Article 8 8.1 Party A Credit Protection: 

2 
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Credit and Collateral Requirements (a) Financial Information: 

OptionA: u 
applicable with the Gu 
[I OptionB Specify: 
[I OptionC Specify: 

(b) Credit Assurances: 

I Applicable 

(c) Collateral Threshold: 

[I Not Applicable 

If applicable, complete the following: 

Collateral Threshold: 

BBB+ / Baal $20 Million 

BBB / Baa2 $10 Million 

BBB- / Baa3 or below $Zero 

*Credit Rating, as that term is used herein, shall mean the Credit Rating in 
effect for Party B or Party B’s Guarantor at any time during the term of 
any Transaction. In determining the Credit Rating, APS shall utilize the 
better of the credit ratings for long term senior unsecured debt as 
published by S&P and Moody‘s or, if not rated by at least one of these 
rating agencies, APS’s internal credit rating as determined by APS’s  credit 
department. 

Party B’s Collateral Threshold shall be zero, however, if an Event of 
Default or Potential Event of Default with respect to Party B or Party B’s 
Guarantor has occurred and is continuing. 

If the amount of the guarantee provided by Party B’s Guarantor is 
ral Threshold amount as described above, then 
amount applicable for Party B shall be the 

d by Party B’s Guarantor. 

(d) Downgrade Event: 

3 
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[I Not Applicable 
[I Applicable 

[I It shall be a Downgrade Event for Party B if Party B's Credit 
redit Rating falls below B- from 

or if Party B or Party B's Guarantor 
either S&P or Moody's. 

ade Event for Party B if, during the 
S, in its reasonably exercised 

that the creditworthiness, financial 
ce viability of Party B has become 

Guarantee Amount: See Section 8.l(c) above. 

I 

(a) Financial Information: 

I OptionA 
[I OptionB Specify: 
[I OptionC Specify: 

(b) Credit Assurances: 

Not Applicable 
APPfi 

(c) Collateral Threshold: 

I Not Applicable* 
[I Applicable 

* Except in the event Party B has, as of the date of execution of this Agreement, a Credit Rating 
better by S&P or A3 or better by Moody's, in whch case and for so long as Party B maintains such rating, the 
Collateral Threshold matrix applicable to Party B shall apply to Party A. 

If applicable, complete the following: 

Party A Col 
Party A's C 
Potential Ev 

A Rounding Amount: $ NIA 

(d) Downgrade Event: 

I Not-Applicable* 

4 
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[I Applicable 

* Except in the event Party B has as of the date of exec s Agreement a Credit Rating of either A- or better 
by S&P or A3 or better from Moody’s, in which case and for so long as Party B maintains such rating, the 
Downgrade Event provision shall be applicable to Party A as follows: It shall be a Downgrade Event for Party A if 

owngrade Event for Party A if Party A’s Credit 
ow,BBB- from S&P and Baa3 from Moody’s or if 

NOT APPLICABLE 

. NOT APPLICABLE 

Article 10 

Confidentiality I Confidentiality Applicable If not checked, inapplicable. 

Schedule M 
Entity or Public Power System 
Entity or Public Power System 
cked, inapplicable 

ot checked, inapplicable 

Other Changes T anges shall be applicable 

Section 1.1: is amended to include “or a governmental entity” after the word “individual”. 

Section 1.3: is amended in its 

at s is dissolved (other than pursuant to 
a consolidation, amalgamation or merger); (ii) becom vent or is unable to pay its debts or 
fails or admits in writing its inability generally to pay its debts as they become due; (iii) makes a 
general assignment, arrangement or compositi th or for the benefit of its creditors; (iv) 
institutes or has instituted against it a pro seeking a judgment of insolvency or 
bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law 
affecting creditors’ rights, or a pet nted for its winding-up or liquidation, and, in the 
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1 

case of any such proceeding or petition instituted or presented against it, such proceeding or 
petition (a) results in a judgment of insolvency or bankruptcy or the entry of an order for relief or 
the malung of an order for its winding-up or liquidation or (b) is not dismissed, discharged, 
stayed or restrained, in each case within thirty (30) days of the institution or presentation thereof; 
(v) has a resolution passed for its winding-up, official management or liquidation (other than 

Section 1.4: is amended by adding the following afier “holiday” in the second line 
appli an holiday”. 

” in the third lin 

leti 

Section 1.23: is amended by inserting the following at the beginning of the second sentence: 
“Notwithstanding the foregoing,”. 

Section 1.27: is amended in its entirety to read as follows: 

“Letter(s) of Credit” means one or more irrevocable, standby letters of credit issued by a U. 
Canadian commercial bank or a non-U.S. or non-Canadian bank with a US.  branch with such 
bank having a rating of at least A- from S&P or A3 fkom Moody’s and a stockholder’s equity of 
at least USD $3,000,000,000 as of December 3 1,2002, in a form and in an amount acceptable to 
the Party in whose favor the letter of credit is issued. Cost 
the applicant for such 

at the failure to comply with any requirem 
requirements of Article 8, be 

specified for such compliance in this Agr 
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considered a Potential Event of Default unless and until the ap 
without compliance”. 

time period has expired 

nde ren 

Section 1.62: The following definition is added as 

all of the obligations of such Party hereun 

brticle Two - Transaction Terms and Conditions1 

Section 2.1: is hereby amended by deleting the phrase in the second line “orally or, if expressly 
required by either Party with respect to a particular Transaction,”. 

g the following: 

Transaction by forwarding to Seller by facsimile within five (5) Business 
Days after the Transaction is entered into a confirmation (“Confirmation”) substantially in the 
form of Exhibit A. If Seller objects to any term(s) of such Confirmation, Seller shall notify 

s of Seller’s re 

tion is entered into, a 

other Party’s Confirmation 

Confinnation was sent more than five (5) Business Days after the Transaction was entered into 

7 
H \Corp-PlanWPatD\RFP\RFP As IssuedL4PS EEI doc 

Version 2.1 (modified 4/25/00) 
QCOPYRIGHT 2000 by the Edison Electric Institute and National Energy Marketers Association 



“. - 

the Parties shall be entered into unless such Transaction or commitment is in writing, including 
through electronic communication, 
all Transactions may not be orally 
Section 2.5.” 

krticle Three - Obligations and Deliveries] 

Section 3.4: Regulatory Approval Provisions. The obligation of 
relating payments pursuant to this Agreement is subject 
by APS in its sole discretion, of the following regulatory 

petition or application has passed; (c) such governmental authority does not have the action 
under reconsideration or subject to rehearing on its own motion or otherwise and the t h e  in 
which such reconsideration or rehearing is permitted has passed; and (d) no appeal to a court, or 
a request for stay by a court of the governmental authority’s action is pending or in effect and the 
deadline for filing any such appeal or request has passed. 

Section 3.5: A new Section 3.5 is added to Article Three worded as follows: 

“3.5 Failure to Provide Minimum Capacity andor Power for Unit Firm Products. If Party B is 
supplying Unit Firm products, Party B must meet the minimum Equivalent Availability Factor, 
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as that term is defined in the 

failure is excused by Force Majeure, it will be responsible to APS for the Accelerated P 

Section 4.1: is amended by including the following paragraph: 

“In the event Seller’s Failure is related to the failur 
Factor, including as described in Section 3.4 of thi 

S 3: A on 
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b t i c l e  Five - Events of Default; Remedies1 
I 
~ 

I 

Section 5,l(b): is amended by adding e end of th t 
remedied within three (3) Business Days.” 

Section 5.l(f): is amended in its entirety 
such Party;” 

a M  

Section 5.1(h)(i): is amended by 
remedied within thr 

g at the end of that paragraph “, if such failure is not 

ection “(i 

ay period under 
at term is used in Section 
Party and regarding which Buyer shall also be 

5.2: is amended 

Even fau .1 (d), (e), (h), (i) or 0’) of thi greement, if the 
Non-Defaulting Party’s aggregate Gains exceed its aggregate Losses and Costs, if any, resulting 
&om the termination of this Agre zero, notwithstanding 
any provision of this Agreement t ent Amount (based on 

by i 

ty then available 
due to the Non- 

Se 

all transfer to APS its o 

and all documents 
necessary, as determined by APS in its sole discretion, to assign, convey, transfer and deliver to 
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APS all of Party B’s right, title and interest in, to and under the real and personal property, 
tangible or intangible, constituting the applicable generating unit as of the date of t h ~ s  
Agreement. The referenced documents shall provide 
fbture liens or restrictions (specifically excepting 
execution of th~s Agreement) as to Party B’s right, title and interest in, to and under the real and 
person constitu 

brticle Eight - Credit and Collateral Requirements1 

“If at the time 
Threshold is det 

Party A at its sole discretion). If the operation of the foregoing results in the sum of Party B 

to Section 8.1 or 8.2 (the “P 
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8.5 xtent the Pledgor provides Performance 
Assurance to the Secured Party pursuant to the terms of this Article Eight, the following 
provisions shall appl 

delivered to the Secur 
returned to the Pled unds Rate” means 

Pledgor shall be entitle 
Performance Assurance upon 

k t i c l e  Ten - Miscellaneous1 
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Section 10.2: shall be 
in the second line the 
which is made only by Party B); (b) inserting a 

by (a) inserting 
: "(except in co 

same. 

mty of Maricopa, Stat 

and (iii) waives any claim that such proceedings have been brought in an inconvenient forum. 

changes to any section of this Master Agreement (includmg all Transactions and/or 
Confirmations) specifying the rate(s) or other material 
agreed to by the Parties herein, whether proposed by a P 
sua sponte, shall be the "public interest" standard of review set forth in United Gas Pipe 
Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power 
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6)( the "Mobile-Sierra" 

in Section 10.13(a) s 

(a) Mediation. Any disputes between the Parties shall first be submitted to a non-binding 

restrictions of Rule 408 of the Federal and Arizona Rules of Evidence and/or any like 
regulatory rules. Any arbitration commenced under this Article shall not be initiated until 
following the completion 
the event the Parties are 

then either Party m 

Federal Arbitration Act and the then prevailing Commercial Arbitration Rules of the 
American Arbitration Association. Th 
agreement to arbitrate and 
hereto shall be decided by the arbitr 
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calendar days after written notice b 
necessary. The two (2) arbitrators s 
within twenty (20) calendar days, who shall be the ch 

arbitration proceedings, decision o 

information exchanged as a result of any proceeding as described herein shall be deemed 

e” shall be hrther 
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Schedule P: The paragraph relating to “Firm (No Force Majeure)” is deleted in its entirety. 

Schedule P: The paragraph relating to “Into 
Provider”), of Schedule P (Xth paragraph of definition 
provisions thereto are deleted in their entirety: 

Schedule P: The 

Schedule P: The paragraph relating to “Unit Firm” shall further be amended by inserting the 
following additional paragraph: “In addition, Party B shall specifically identify the unit(s) from 
which the Product will be provided, and affirmatively represent and warrant to APS that: 

(i) At the time of the execution of this Agreement, Party B has good defensible title, 
or valid and effective leasehold rights in the case of leased property, to the 
Applicable Generating Unit(s), fiee and clear of all liens, charges, claims, 
pledges, security interests, equities and encumbrances of any nature whatsoever 
other than the lien of current taxes not delinquent, liens, charges, claims, pledges, 
security, interests, equities and encumbrances‘that in the aggregate do not detract 
fiom or interfere with the ability of Party B to deliver the contract quantity of the 
Product. 

(ii) As a condition precedent to the execution of this Agreement, Party B shall 
provide the historical operating and performance data of the Applicable 
Generating Unit(s), including (a) the date of Party B’s most recent recorded 
measurement of dependable operating capacity of such unit; (b) the date of Party 
B’s most recent annual wide open valve heat rate test for each such unit and the 
outcome of such tests recorded; and (c) the date of the last major scheduled 
turbine overhaul recorded for each unit and the results recorded by Party By if any 
(as part of its customary overhaul procedures), of a wide open valve heat rate test 
immediately prior to overhaul and immediately after such overhaul.” 

(iii) Party B shall maintain and operate the Applicable Generating Unit(s) pursuant to 
Reasonable Utility Practice. In the event Party B fails to maintain and/or operate 
the Applicable Generating Unit(s) pursuant to Reasonable Utility Practice, Party 
B shall be deemed to be in default and APS shall be entitled to all appropriate 
remedies under this Agreement. 

IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed 
as of the date first above written. 

ARIZONA PUBLIC SERVICE COMPANY 
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APS or Buyer or Seller 

arketing & Trading 

EEI nor NEM 
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GENERAL TERMS AND CONDITIONS 

GENERAL DEFINITIONS 

espect to any pe 
through one or more intermediaries, controls, or is 
1 with, such person. For this purpose, “control” means 

the direct or indirect ownership of fifty percent (50%) o 

1.3 “Bankrupt” means with respect to any entity, such entity (i) files a petition or 
otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause 
of action under any bankruptcy, insolvency, reorganization or similar law, or has any such 
petition filed or commenced against it, (ii) makes an assignment or any general arrangement for 
the benefit of creditors, (iii) otherwise becom t or insolvent (however evidenced), (iv) 

liquidator, administrator, receiver, trus ator or similar official appointed with 
respect to it or any substantial portion of its property or assets, or (v) is generally unable to pay 
i ey fall due. 

1.4 ‘‘Business Day” means any day except a Saturday, Sunday, or a Federal Reserve 
local time for the 

the Delivery Period for which the Option may be exercised, 

sell and deliver the Product for the Delivery Period for which the Option has been exercised. 

cified in the Transaction. 

1.7 “Claiming Party” has the meaning set forth in Section 3.3. 

groundless, false, fraudulent or otherw 
an indemnity, and the resulting losses, damages, expe 
whether incurred by settlement or otherwise, and whether 
or filed prior to or after the termination of this Agreement. 

as the meanin 

1.10 ‘ rice” means the price in $U.S. (unles ise provided for) to be 
the purchase of the Product, as specifi Transacti 
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1.11 “Costs” means, with respect to the Non-Defaulting Party, brokerage fees, 
commissions and other similar t ses reasonably incurred by 
such Party either in terminating has hedged its obligations 
or entering into new arrangements which replace a Terminated Transaction; and all reasonable 
attorneys’ fees and expenses incurred by the Non-Defaulting Party in ection with the 

arty transaction costs and 
angement pursuant to 

then the rating then assigned to such entity as an issues rating 

13 “Cross Default Amount” me 

1.19 “Effective Date” set forth on the Cover Sheet. 

1.20 “Equitable Defenses” me ization and other 
the discretion of 

1.22 “FERC” means the Federal Energy Regulatory Commission or any successor 
government agency. 

1.23 “Force Majeure” means an event or circumstance whch prevents one Party from 
circumstance was not 

the reasonable 
ich, by the exercise of 

avoided. Force 
Majeure shall not be based on (i) the loss of Buyer’s markets; (ii) Buyer’s inability economically 
to use or resell the 
Seller’s ability to se 
raise a claim of Fo 
Provider unless (i) s 
for the Product to be d 

a Transmission 
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due to “force majeure” or “uncontrollable force” or a similar term as defined under the 
1 Transmission Provider’s tariff; provided, however, that existence of the foregoing factors shall 

not be sufficient to conclusively or presumptively prove the existence of a Force Majeure absent 

that a Force Majeure as defined in the first sentence hereof has occurred. Th 
Force Majeure to 
Definitions contain 

other facts and circumstances which in the 

applicable law. 

7 Credi 
of credit issued by a U.S. commercial bank or a foreign bank with a U 
having a credit rating of at least A- fiom S&P or A3 
Party in whose favor the letter of credit is issued. Costs of a Letter of Credit sh 
the applicant for such Letter of Credit. 

s, in a form acceptable to the 

of the economic loss to it, if any (exclusive of Costs), resulting fiom termination of a Terminated 
Transaction, determined in a commercially reasonable manner. 

‘Moody’s” means Moody’s Investor Services, Inc. or its successor. 

1.31 “NERC Business Day” means any d Pt a S 

defined by the North American Electric Reliability Council or any successor organization 
thereto. A NERC Business Day shall open at 8:OO a.m. and close at 5:OO p.m. local time for the 
relevant Party’s principal place of business. The relevant Party, in each instance unless 
otherwise specified, shall be the Party from whom the notice, payment or delivery is being sent 

ing Party” has the meaning set forth in Section 5.2. 

1.33 “Offsetting Transactions” mean any two or 
having the same or overlapping Delivery Period(s), Delivery 
under one or more of such Transactions, one Party is the Seller, and under the other such 
Transaction(s), the same Party is the Buyer. 
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1.34 “Option” means the right but not the obligation to purchase or sell a Product as 
specified in a Transaction. 

ller” s the P ed 
option, as defined in Schedule P. 

old” 
the 

4 “Party B Tariff’ me 

1.45 “Performance Ass 
Credit, or other security acceptable to the Requesting P 

1.46 “Potential Event of Default” means an event which, with notice or passage of time 
or both, would constitute 

1.47 “Product” y or other product(s) related thereto as 
specified in a Transactio 
specified by the Parties in the Transaction. 

1.48 
sell and deliver the Product to the Option Seller at a price equal to the Strike Price for the 
Delivery Period for which the option may be exercised, all as specified in a Transaction. Upon 

1 be obligated to er, the Op 

1.49 “Quantity” means that quantity of the Product that Seller agrees to make available 
or sell and deliver, or cause to be delivered, to Buyer, and that Buyer agrees to purchase and 
receive, or cause to be received, from Seller as specified in the Transaction. 
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1.50 

1.5 1 “Replacement 

“Recording” has the meaning set forth in Section 2.4. 

e’’ means the price at which Buyer, acting in a commercially 

inimize Seller’s liability. 

Inc.) or its successor. 

1.57 “Strike Price” means the price to be paid for the purchase of the Product pursuant 
to 

he 
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1.59 “Termination Payment” has the meaning set forth in Section 5.3. 

agreed to by the Parties. 

2.4 Adchtional Confirmation Terms. If the Parties have elected on the Cover Sheet to 
make this Section 2.4 applicable to this Master Agreement, when a Confirmation contains 
provisions, other than those provisions relating to the commercial terms of the Transaction (e.g., 
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price or special transmission conditions), which modify or supplement the general terms and 
conditions of this Master Agreement (e.g., arbitration provisions or additional representations 

ers, to deliver the Product to 
smission service at and from 

practicable, then, unless the terms of the Product specify otherwise, the Claiming Party shall be 
excused from the performance of its obligations with respect to such Transaction (other than the 
obligation to make payments then due or becoming due with respect to performance prior to the 
Force Majeure). The Claiming Party shall remedy the Force Majeure with all reasonable 
dispatch. The non-Claiming Party shall not be required to perform or resume performance of its 

H \Corp_Plan\PatDW=PRFP As issuedvlPS EEI doc 
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obligations to the Claiming Party correspondmg to the obligations of the Claiming Party excused 
by Force Majeure 

amount for such deficiency equal to the positive 
Sales Price fro r s  clude a written 
statement explaining in reasonable detail the calculation of such amount. 

made by such Party herein is false or 
when deemed made or 

any material covenant or obligation set forth in this 
the extent constituting a separate Event of Default, 

and except for such Party’s obligations to deliver or receive the Product, 
the exclusive remedy for which is provided in Article Four) if such failure 
is not remedied within three ( notice; 

entity and, at the 
time of such consolidation, amalgamation, merger or transfer, the 
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resulting, surviving or trans 
of such Party under thi 
party by operati 

(g) if the applicable cross default section in the Cover Sheet is indicated for 
the occurrence an 

than the applicable Cross 
1; 

(iv) the failure of a Guarantor’s guaranty to be 1 force and effect 

day, no earlier than theeday such notice is effective and no later than 20 days after such notice is 
effective, as an early termination date (“Early Termination Date 
owing between the Parties and to liquidate and terminate all, but not less than all, Transactions 
(each referred to as a “Terminated Transaction”) between the Parties, (ii) withhold any payments 
due to the Defaulting Party under this Agreement and (iii) suspend performance. 

to accelerate 
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a Settlement Amount for 
r, to the extent that in the 

ed Transactions are 
idated and terminated 
fter as is reasonably 

unts that are due 
or other form of 

etted out to a single 
to the other. The 

as practicable after a 
efaulting Party of the 

amount of the Term is due to or due from 
the Non-Defaultin laining in reasonable 

ade by the Party that 

5.5 Disputes With Respect to Termination Payment. If the Defaulting Party disputes 
whole or in part, the 
n-Defaulting Party’s 

ting Party a detailed written 
if the Termination Payment is 

due &om the Defaulting Party, the Defaulting Party shall first transfer Performance Assurance to 
the Non-Defaulting Party in an amount equal to the Termination Payment. 

ordance with Section 5.3, if 
n-Defaulting Party shall be 

ainst such Termination Payment any 
Party under any other 

agreements, instruments or undertakings between the Defaulting Party and the Non-Defaulting 
Party and/or (ii) to the extent the Transactions are not yet liquidated in accordance with Section 

mounts due and owing by the Defaulting Party or any of its Affiliates to the Non-Defaulting 
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Party or any of its Affiliates under any other agreements, instruments or undertalungs between 
the Defaulting Party or any of its Affiliates and the Non-Defaulting Party or any of its Affiliates 
andor (ii) to the extent the Transactions are not yet liquidated in accordance with Section 5.2, 
withhold payment of the Termination Payment to the Defaulting Party. The remedy provided for 
in this Section shall be without prejudice and in a 

Option C: Neither Option A nor B shall apply. 

5.7 . Notwithstanding provision of this Master 
Agreement, if (a) an Event of Default or (b) a Potential Event of Default shall have occurred and 
be continuing, the Non-Defaulting upon written notice to the Defaulting Party, shall have 

ght (i) to suspend perform ions; provided, however, in no 
event shall any such suspension 10) NERC Business Days with 
respect to any single Transaction unless an early Termination Date shall have been declared and 
notice thereof pursuant to Section 5.2 given, and (ii) to the extent an Event of Default shall have 
occurred and be continuing to exercise any remedy available at law or in equity. 

ARTICLE SIX: PAYMENT AND NETTING 

6.1 Billing Period. Unless otherwise specifically agreed upon by the Parties in a 
Transaction, the calendar month shall be the standard period for all payments under this 

cordance with each 

Business Day. Each Party will make payments by electronic funds transfer, or by other mutually 

may, in good faith, dispute the 

lve (12) months of the 
ent an invoice or portion 

disputed, payment of the 
with notice of the 

shall be made within two (2) Business Days of such resolution along with interest accrued at the 
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Parties elects to accelerate payment of such 

by the Party who owes it. 

6.5 Payment Obligation Absent Netting. If ual debts or payment obligations 
exist and only one Party owes a debt or obligation to the other during the monthly billing period, 
including, but not limited to, any related damage amounts calculated pursuant to Article Four, 

outstanding Transact te Offsetting Transactions, 
then all such Offsettlng Transactions may by agreement of the Parties, be netted into a single 
Transaction under which: 

e Offsetting 

net 

of the single, 
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occurs, outstanding obligations under the Offsetting Transactions which are satisfied by such 
‘ t  offset shall terminate. 

Limitation of Remedies, Liability T AS SET FORTH 
HEREIN, THERE IS NO W RCHANTABILITY OR FITNESS FOR A 
PARTICULAR PURPOSE, ALL IMPLIED WARRANTIES ARE 
DISCLAIMED. THE P 
MEASURES OF D 
ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ANY PROVISION FOR WHICH AN 
EXPRESS REMEDY OR MEASURE OF DAMAGES VIDED, SUCH EXPRESS 
REMEDY OR MEASURE OF DAMAGES SHALL B SOLE AND EXCLUSIVE 

HE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 

ED. IFNOREMED 
OR IN A TRANS 

DIT T 

days after the end of each of its first three fiscal quarters of each fiscal year, a copy of Party B’s 
quarterly report containing unaudited consolidated financial statements for such fiscal quarter. 
In all cases the statements shall be for the most recent accounting period and prepared in 
accordance with generally accepted accounting principles; provided, however, that should any 
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such statements not be available on a timely basis due to a del 
such delay shall not be an Event of Default so long as Part 
certification and delivery of the statements. 

preparation or certification, 

statements. 

r 

amount of such e 

ant to the terms of t h s  

forth in Article Five 
of this Master Agreement. 
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h 

... ’1 

on Payment shall be 
ansactions had been 

Downgrade Event in 
ance Assurance in an 

amount determined by Party A in a commercially reasonable manner. In the event Party B shall 
assurance acceptable to 

deemed to have occu 

Sheet, Section 8.2(a) Option C shall apply exclusively. If none of Sections 8.2(b), 8.2(c) or 
all 

ation. Option A: If requested by Party By Party A shall 
e end of each fiscal year, A’s annual 
ancial statements for such fiscal year and (ii) within 60 

days after the end of each of its first three fiscal quarters of each fiscal ar, a copy of such 
Party’s quarterly report containing unaudited consol financial statements for such fiscal 
quarter. In all cases the statements shall be for the m nt accounting period and prepared in 
accordance with generally accepted accounting p ; provided, however, that should any 
such statements not be available on a timely basi delay in preparation or certification, 
such delay shall not be an Event of Default so long as such Party diligently pursues the 
preparation, certification and delivery of the statements. 

Option B: If requested by Party By Party A shall deliver (i) within 120 days following the 
end of each fiscal year, a copy of the annual report containing audited consolidated financial 
statements for such fiscal year for the party(s) specified on the Cover Sheet and (ii) within 60 
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of quarterly 
report containing unaudited consolidated financial statements for such fiscal quarter for the 
party(s) specified on the Cover Sheet. In all cases the statements shall be for the most recent 
accounting period and shall be prepared in accordance with generally accepted accounting 
principles; provided, however, that should any such statements not be available on a timely basis 
due to a delay in preparation or certification, such delay shall not be an Event of Default so long 
as the relevant entity diligently pursues the preparation, certification and delivery of the 
statements. 

Option C: Party B may request from Party A the information specified in the Cover 
Sheet. 
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has reasonable grounds to believe t 

A shall have three (3) B 

exceeds the Party A Collateral Threshold, the 

(“Party A Performance Assurance”), less any Party A Performance Assurance already posted 
with Party B. Such Party A Performance Assurance shall be delivered to Party B within three (3) 
Business Days of the date of such request. On any Business Day (but no more frequently than 
weekly with respect to Letters of Credit and daily with respect to cash), Party A, at its sole cost, 
may request that such Party A Performance Assurance be reduced correspondingly to the amount 
of such excess Termination Payment plus Party A’s Independent Amount, if any, (rounding 
upwards for any fractional amount to the 

or purposes of this Section 8.2(c), the calculation of the Termination Pa 
calculated pursuant to Section 5.3 by Party B as if all outstanding Transactions had been 
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party A to 
Party B, whether or not such amounts are due, for performance already provided pursuant to any 
and all Transactions. 

(d) Downgrade Event. If at any time there shall occur a Downgrade Event in 
respect of Party A, then Party B may require Party A to provide Performance Assurance in an 
amount determined by Party B in a commercially reasonable manner. In the event Party A shall 
fail to provide such Performance Assurance or a guaranty or other credit assurance acceptable to 
Party B within three (3) Business Days of receipt of notice, then an Event of Default shall be 
deemed to have occurred and Party B will be entitled to the remedies set forth in Article Five of 

or concurrently with the execution and delivery of t h s  Master Agreement a guarantee in an 
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form 
reasonably acceptable to Party B. 
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1 

8.3 Grant of Security Interest/Remedies. To secure its obligations under this 
Performance Assurance hereunder, Agreement and to the extent eith 

each Party (a “Pledgor”) hereby 
continuing security interest in, 
cash collateral and cash equival sulting therefrom or the 

therefrom or fiom the 
ccurrence and during the 

ts and remedies under 

Party in the possession of the Non-Defaulting draw on any outstanding 
Letter of Credit issued for its benefit; and (iv) liquidate all Performance Assurance then held by 
or for the benefit of the Secured Party free from any claim right of any nature whatsoever of 
the Defaulting Party, including any equity or right of purchase or redemption by the Defaulting 
Party. The Secured Party shall apply the proceeds of the collateral realized upon the exercise of 
any such rights or remedies to reduce the Pledgor’s obligations under the Agreement (the 

er such application), 
emaining afier such 

ment the provisions 
ent of the parties to 

all taxes imposed by 
t to the Product or a 
cause to be paid all 

ction at and from the 

any governme 

Governmental Charges on 

law or regulation to remit or pay Governmental Charges, which are Buyer’s responsibility 
hereunder, Buyer shall promptly reimburse Seller for such Governmental Charges. If Buyer is 
required by law or regulation to remit or pay Governmental Charges which are Seller’s 
responsibility hereunder, Buyer may deduct the amount of any such Governmental Charges fiom 
the sums due to Seller under Article 6 of this Agreement. Nothing shall obligate or cause a Party 
to pay or be liable to pay any Governmental Charges for which it is exempt under the law. 

ART 

10.1 Term of Master Agreement. The term of this Master Agreement shall commence 
on the Effective Date and shall remain in effect until terminated by either Party upon (thirty) 30 
days’ prior written notice; provided, however, that such termination shall not affect or excuse the 
performance of either Party under any provision of this Master Agreement that by its terms 

34 
H \Corp-PlanU’atDU(FP\RFP As IssuedkPS EEI doc 

Version 2.1 (modified 4/25/00) 
QCOPYRIGHT 2000 by the Edison Electric Institute and National Energy Marketers Association 



this Master Agreement and any other 
ain in effect with respect to the 

i 

rmance of this Master Agreement and 
each Transaction (incl 

(iv) this Master Agreement, each Transaction (including any Confirmation 

with this Master Agreement 

occurred and is continuing and no such event or circumstance would occur 

Master Agreement and each Transaction (including any 
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) with respect to each Transaction (including any Confirmation accepted in 
accordance with Section 2.3) involving the purchase or sale of a Product 

ts that it will deliver t 

from and against any Claims arising 

provided, however, that in each such case, any such assignee shall agree in writing to be bound 
by the terms and conditions hereof and so long as the transferring Party delivers such 
enforceability assurance as the non-transfe ng Party may reasonably request. 
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HALL BE GOVERNED AND CONSTRUED, 
OF THE STATE 

OFLAW. EACH 
TH RESPECT TO 
AGREEMENT. 

courier service or facsimile. Notice by facsimi 
of business on the day actually 
and otherwise shall be effective 
overnight United States 

effective at the close 

Parties shall, upon designation by the Parties, be deemed part of this Agreement and shall be 
incorporated herein by reference. This Agreement shall be considered for all purposes as 
prepared through the joint efforts of the parties and shall strued against one party or 

the extent here 

gees  if it seeks to amend any applicable wholesale power 
endrnent will not in any way affect 
e prior written consent of the other 

sert, or defend itself, on the basis that any 
eement shall not impart any rights 

signee bound to this 
r Party shall not be construed as a 

waiver of any other default. Any provision declared or rendered unlawful by any applicable 

ees that it will 

third party (other th 

accuracy of any statement, ch 
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requested, a Party sh 
at the Delivery Point 
necessary adjustment 
shall bear interest calc 
was made until paid; 
made unless objectio 
from the rendition th 

10.10 Forward Contract. The Parties acknowledge and a that all Transactions 

ly with any applicable 

this confidentiality obligation. 
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B. The following sentence shall be added to the end of the definition of “Force 
Majeure” in Article One. 

If the Claiming Party is a Governmental Entity or Public Power System, 
Force Majeure does not include any action taken by the Governmental 
Entity or Public Power System in its governmental capacity. 

C. The Parties agree to add the following representations and warranties to 
Section 10.2: 

Further and with respect to a Party that is a Governmental Entity or 
Public Power System, such Governmental Entity or Public Power System 
represents and warrants to the other Party continuing throughout the term 
of h s  Master Agreement, with respect to this Master Agreement and each 
Transaction, as follows: (i) all acts necessary to the valid execution, 
delivery and performance of this Master Agreement, including without 
limitation, competitive bidding, public notice, election, referendum, prior 
appropriation or other required procedures has or will be taken and 
performed as required under the Act and the Public Power System’s 
ordinances, bylaws or other regulations, (ii) all persons making up the 
governing body of Governmental Entity or Public Power System are the 
duly elected or appointed incumbents in their positions and hold such 
positions in good standing in accordance with the Act and other applicable 
law, (iii) entry into and performance of this Master Agreement by 

* Cite the state enabling and other relevant statutes applicable to Governmental Entity or 
Public Power System. 
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a 
Governmental Entity or Public Power System are for a proper public 
Dumose within the meaning of the Act and all other relevant 

Y 

other governing documents and applicable law or (b) otherwise not subject 

D. T ee: 

and (ii) an opinion of counsel for Governmental Entity or Public Power 
System, in form and substance reasonably satisfactory to the Other Party, 
regarding the validity, binding effect and enforceability of this Master 
Agreement against Governmental Entity or Public Power System in 
respect of the Act and all other relevant constitutional organic or other 
goveming documents and applicable law. 
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G. 
Governing Law: 

The Parties agree to add the following ce at the end of Section 10.6 - 

NOTWITHSTANDING THE FOREGOING, IN RESPECT OF THE 
APPLICABILITY OF THE ACT AS HEREIN PROVIDED, THE LAW 
OF THE STATE OF SHALL APPLY. 

Insert relevant state for Governmental Entity or Public Power 
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SCHEDULE P: PRODUCTS AND RELATED DEFINITIONS 

“Ancillary Services” means any of the services identified by a Transmission Provider in 
its transmission tariff as “ancillary services” including, but not limited to, regulation and 
fiequency response, energy imbalance, operating reserve-spinning and operating reserve- 
supplemental, as may be specified in the Transaction. 

“Capacity” has the meaning specified in the Transaction. 

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in 
megawatt hours. 

I 
“Firm (LD)” means, with respect to a Transaction, that either Party shall be relieved of its 

obligations to sell and deliver or purchase and receive without liability only to the extent that, 
and for the period during which, such performance is prevented by Force Majeure. In the 
absence of Force Majeure, the Party to which performance is owed shall be entitled to receive 
from the Party which failed to deliverheceive an amount determined pursuant to Article Four. 

“Firm Transmission Contingent - Contract Path” means, with respect to a Transaction, 
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused, 
and no damages shall be payable including any amounts determined pursuant to Article Four, if 
the transmission for such Transaction is interrupted or curtailed and (i) such Party has provided 
for firm transmission with the transmission provider(s) for the Product in the case of the Seller 
from the generation source to the Delivery Point or in the case of the Buyer from the Delivery 
Point to the ultimate sink, and (ii) such interruption or curtailment is due to “force majeure” or 
“uncontrollable force” or a similar term as defined under the applicable transmission provider’s 
tariff. This contingency shall excuse performance for the duration of the interruption or 
curtailment notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23 
to the contrary. 

‘‘Firm Transmission Contingent - Delivery Point” means, with respect to a Transaction, 
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused, 
and no damages shall be payable including any amounts determined pursuant to Article Four, if 
the transmission to the Delivery Point (in the case of Seller) or fiom the Delivery Point (in the 
case of Buyer) for such Transaction is interrupted or curtailed and (i) such Party has provided for 
firm transmission with the transmission provider(s) for the Product, in the case of the Seller, to 
be delivered to the Delivery Point or, in the case of Buyer, to be received at the Delivery Point 
and (ii) such interruption or curtailment is due to “force majeure” or “uncontrollable force” or a 
similar term as defined under the applicable transmission provider’s tariff. This transmission 
contingency excuses performance for the duration of the intemption or curtailment, 
notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23 to the 
contrary. Interruptions or curtailments of transmission other than the transmission either 
immediately to or fiom the Delivery Point shall not excuse performance 

“Finn (No Force Majeure)” means, with respect to a Transaction, that if either Party fails 
to perform its obligation to sell and deliver or purchase and receive the Product, the Party to 
which performance is owed shall be entitled to receive from the Party which failed to perform an 
amount determined pursuant to Article Four. Force Majeure shall not excuse performance of a 
Firm (No Force Majeure) ion. 
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I 

Notification”) of Seller’s immediate upstream counterp 
delivery day, and Buyer shall 

2. 
Request for Transmission,” “ADI” and “Available Transmission.’’ In determining availability to 

Provider is not 

cumstances be 

’s transmission 
Provider if the 

oduct in or into its 

A. Timely Request for Firm Transmission made by Buyer, Accepted by the 
Receiving Transmission Provider and Purchased by Buyer. If a Timely Request for Firm 
Transmission is made by Buyer and is accepted by the Receiving Transmission Provider 

eliver and Buyer shall purchases such Firm Transmi 

1. If the Firm Transmission purchased by Buyer within the Receiving 
Transmission Provider’s transmission system fkom the Designated Interface 
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ceases to be available t 

f t  
Seller pursuant to 

Provider because of unavailability of Firm 
Transmission from the Designated Interface, then Buyer shall notify Seller within 15 
minutes after receipt of the eceiving Transmission Provider’s notice of rejection 
(“Buyer’s Rejection Notice’’). Buyer timely notifies Seller uch unavailability of 
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Firm Transmission from the Designated Interface, then Seller shall be obligated either (1) 
to the extent Finn Transmission is available to Buyer from an AD1 on a day-ahead basis, 
to require Buyer to purchase (at Buyer’s own expense) such Firm Transmission from 
such AD1 and schedule and deliver the Product to such AD1 on the basis of Buyer’s 
purchase of Firm Trans 

pursuant to Article Four. 

transmission of the Product beyond the Receiving Transmission Provider’s system 
border, then Seller will be deemed to have satisfied its delivery obligations to Buyer, 
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Buyer shall’ be deemed to have failed to receive the Product and Buyer shall be liable to 
Seller for damages pursuant to Article Four. 

dline pertaining to the 

ify the Other Buyer 
esignated Interface promptly 

ent being that the party bearing actual 
up to 30 minutes after receipt of the 

C. Seller and Buyer each agree that any other communications or actions 
required to be given or made in connection with this “Into Product” (including without 
limitation, information relating to an ADI) shall be made o 

e relev 
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provide information at its own risk to Other Sellers and Other Buyers, as the case may be, 
in order to effect the prescheduling, scheduling and delivery of the Product 

“Native Load” means the demand imposed on an electric utility or an entity by the 
requirements of retail customers located within a franchised service territory that the electric 
utility or entity has statutory obligation to serve. 

“Non-Firm” means, with respect to a Transaction, that delivery or receipt of the Product 
may be interrupted for any reason or for no reason, without liability on the part of either Party. 

“System Firm” means that the Product will be supplied from the owned or controlled 
generation or pre-existing purchased power assets of the system specified in the Transaction (the 
“System”) with non-firm transmission to and from the Delivery Point, unless a different 
Transmission Contingency is specified in a Transaction. Seller’s failure to deliver shall be 
excused: (i) by an event or circumstance which prevents Seller from performing its obligations, 
which event or circumstance was not anticipated as of the date the Transaction was agreed to, 
which is not within the reasonable control of, or the result of the negligence of, the Seller; (ii) by 
Buyer’s failure to perform; (iii) to the extent necessary to preserve the integrity of, or prevent or 
limit any instability on, the System; (iv) to the extent the System or the control area or reliability 
council within which the System operates declares an emergency condition, as determined in the 
system’s, or the control area’s, or reliability council’s reasonable judgment; or (v) by the 
interruption or curtailment of transmission to the Delivery Point or by the occurrence of any 
Transmission Contingency specified in a Transaction as excusing Seller’s performance. Buyer’s 
failure to receive shall be excused (i) by Force Majeure; (ii) by Seller’s failure to perform, or (iii) 
by the interruption or curtailment of transmission from the Delivery Point or by the occurrence 
of any Transmission Contingency specified in a Transaction as excusing Buyer’s performance. 
In any of such events, neither party shall be liable to the other for any damages, including any 
amounts determined pursuant to Article Four. 

“Transmission Contingent” means, with respect to a Transaction, that the performance of 
either Seller or Buyer (as specified in the Transaction) shall be excused, and no damages shall be 
payable including any amounts determined pursuant to Article Four, if the transmission for such 
Transaction is unavailable or interrupted or curtailed for any reason, at any time, anywhere from 
the Seller’s proposed generating source to the Buyer’s proposed ultimate sink, regardless of 
whether transmission, if any, that such Party is attempting to secure and/or has purchased for the 
Product is firm or non-firm. If the transmission (whether firm or non-firm) that Seller or Buyer 
is attempting to secure is from source to sink is unavailable, this contingency excuses 
performance for the entire Transaction. If the transmission (whether firm or non-firm) that Seller 
or Buyer has secured from source to sink is intempted or curtailed for any reason, t h s  
contingency excuses performance for the duration of the interruption or curtailment 
notwithstanding the provisions of the definition of “Force Majeure” in Article 1.23 to the 
contrary. 

“Unit Firm“ means, with respect to a Transaction, that the Product subject to the 
Transaction is intended to be supplied from a generation asset or assets specified in the 
Transaction. Seller’s failure to deliver under a “Unit Firm’’ Transaction shall be excused: (i) if 
the specified generation asset(s) are unavailable as a result of a Forced Outage (as defined in the 
NERC Generating Unit Availability Data System (GADS) Forced Outage reporting guidelines) 
or (ii) by an event or circumstance that affects the specified generation asset(s) so as to prevent 
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Seller from performing its obligations, which event or circumstance was not anticipated as of the 
date the Transaction was agreed to, and which is not within the reasonable control of, or the 
result of the negligence of, the Seller or (iii) by Buyer’s failure to perfom. In any of such 
events, Seller shall not be liable to Buyer for any damages, including any amounts determined 
pursuant to Article Four. 
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EXHIBIT A 

MASTER POWER PURCHASE AND SALE AGREEMENT 
CONFIRMATION LETTER 

This confirmation letter shall confirm the Transaction agreed to on 
between (‘‘Party A”) and 
regarding the sale/purchase of the Product under the terms and conditions as follows: 

Seller: 

Buyer: 

Product: 

Into , Seller’s Daily Choice 

Firm (LD) 
Firm (No Force Majeure) 

Other 

Transmission Contingency (If not marked, no transmission contingency) 

[I FT-Contract Path Contingency [I Seller [I Buyer 

[I FT-Delivery Point Contingency [I Seller [I Buyer 
[I Transmission Contingent [I Seller 

[I Other transmission contingency 

(SpecifL: 

Contract Quantity: 

Delivery Point: 

Contract Price: 

Energy Price: 

Other Charges: 
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Confirmation Letter 
Page 2 J 

Delivery Period: 

Exercise Period: 

This confirmation letter is being provided pursuant to and in accord with the Master 
(the “Master Agreement”) between Power Purchase and Sale Agreement dated 

Party A and Party By and constitutes part of and is subject to the terms and p 
Master Agreement. Terms used but not defined herein shall have the meanin 
in the Master Agreement. 

[Pam AI 

F a :  

C:U)ocuments and Settings\guldnej~ocal Settings\Temporary Internet Files\OLIUF2WS RFP - EEI Msh Agmt V2.1 Final 9-23-02 1 .doc 
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RESP. PACKAGE A 



bject to allof the terms and con om set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 

Response Package 
Alternative A 

Ownership Acquisition of Capacity 



* 

ich APS will have full scheduling and dispatch authority. Sharing of the output of the 
offered unit(s) will not be accepted unless APS already has an interest in such unit(s). 
Capacity is measured at the delivery point, which shall be the interconnection point for 
units located inside the APS control area and a delivery point on an interface with the AP 

Respondent Contact: 

SIGNED: 

By: 

StreetP.0. Box: 

City, State, Zip Code: 

Phone Number: 

Fax Number: 

E-mail Address: 

State of Incorporation: 

By signing in the space provided below, the undersigned Respondent confirms 
that the within proposal is (a) final and binding, except to the extent described in 
the RFP, and (b) irrevocable until (i) 5:OO p.m. MST on January 28,2004 or, (ii) if 
APS notifies Respondent on or prior to such date to that the proposal has been 
selected for the RFP short list negotiation, through the notification of a successful 
Respondent(s) or, (iii) if the Respondent is a Successful Respondent, through th 
finalization of the Regulatory Approval Process described in the RFP. 

(Name of Respondent) 

(Signature of Authorized Representative of Respondent) 

Name: 
Title: 
Date Signed: 



z 

APS Response Package A: Ownership Acquisition 

Form A-2: Ownership Acquisition 

A-2: PROPOSAL SUTlikURY 

Name of Generating Resource: 

Type of Generating Resource: 

Size of Generating Resource 
(Summer r Dependable 

temperature, humidity and other 
relevant ambient conditions) Winter: 

Capacity ecify su 

Commercial Operation Date - 
Actual (if in-service): 

Scheduled (if not yet in-service): 

State: 

Multiple Fuel Capability 
(identify types if applicable): 

-2- 
The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the AF'S Power Supply 
Resource RFP dated December 3,2003. 



APS Response Package A: Ownership Acquisition 

Form A-3: Ownership Acquisition 

A-3: ECONOIMTC/OPERA TIONAL 

Instructions: If more than one generating resource at a single-site is offered by this proposal, fmish the 
information requested in Form A-3 separately for each resource. 

Capacity Quantity 

Power Sale Commitments 

Purchase Price 

Heat Rate Curve 

Fuel Use 

Net Generation 

M W ,  net (summer) 

MW, net (winter) 

If applicable, provide a detailed description of any existing or future 
commitments of energy and/or Capacity 

$ /kW (net summer), or 

$ flat price 

Attach actual Heat Rate Curve (fuel energy input (Btu) versus net 
electrical output (kW) at various operating points of the generating 
resource) for the generating resource across all operating ranges. If 
there are special considerations associated with alternative 
operational configurations of this generation resource, provide 
details. 

If available, provide actual historical average fuel use in mmBtu for 
the last three (3) years: 

2003 d t u  
2002 d t u  
2001 d t u  

If available, provide the generating resource’s actual net generation 
in GWh for the last three (3) years: 

2003 GWh 
2002 GWh 
2001 GWh 

-3 - 
The statements contained in this Response Package are made subject to all of the terms and condihons set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 



APS Response Package A: Ownership Acquisition 

O&M Costs 
(Provide actual historical 
fixed O&M costs and 
variable O&M costs for thc 
past three years.) 

Energy Costs 
(Provide average annual 
energy cost information fo 
the past three years 
expressed as $ per MWh 0: 
fuel costs, $ per MWh of 
variable O&M costs and 
$ per MWh of total costs.) 

Dispatch 

otal fixed O&M costs 
Total variable O&M costs 

200 1 
$ Total fixed O&M costs 
$ 

For units not yet in service, provide estimates of O&M costs for the 
first year in service 

Total variable O&M costs $ 
Assumed Net Generation (GWh) 

2003 
$- /Mwh of fuel costs 
$- /MWh of variable O&M costs 

total 

$- /Mwh of fuel costs 
$- /MWh of variable 0 
$ total 

$- /MWh of fuel costs 
of variable O& 
total 

Can the resource operate on AGC? (YesNo) - 

f control equipment is utilized 

AGC Maximum: 
AGC Minimum: 
(If multiple ranges, please specify) 

-4- 
The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 



Start-up Fuel per 
generating unit 

APS Response Package A: Ownership Acquisition 

Start-up Costs per 
generating unit 
(non-fuel) 

Start-up Time per 
generating unit 

mmBtu per Hot Start 

Hot Start: average $ per start over the last three ars 
the last thre ears 

imates of average start-up 

If there is more than one turbine associated with the proposal or 
ng start-up costs, provide 

2003 (avg.1 
Cold Start: hourdminutes (select one) 

hourdminutes (select one) 

2002 (avgJ 
Cold Start: 
Hot Start: 

For units not yet in service, provide estimates of average s.~rt-up 
time for the first year in service: 
Cold S tart 
Hot Start: average hours/minutes per start 

-5- 
The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 



APS Response Package A: Ownership Acquisition 

Ramp Rate 

Equivalent Forced and 
Scheduled Outage Rates 

Compliance with WECC 
Under frequency 
Protection Requirement 

Membership in Reserve 
Sharing Group 

MW per minute, averaged over the Capacity of the 
generating resource 

lent Forced and Scheduled 
nd attach the calculation of 

Year E 

K R  
2003 
2002 
200 1 

% 
% 
% 

EFOR 
2003 % 
2002 % 
200 1 % 

Describe 

Describe 

-6- 
The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 



Provide the foUowing 
information for each unit 
at a single-site offered in 

APS Response Package A: Ownership Acquisition 

er : 

Inlet Cooling Type: 
Wet Compression (Y/N): 

Emission Controls Water Injection (Y/N): 
Emission Contr 
Emission Contr 

LTSA (Y/N): 
LTSA Length: 
Inspection Completed: 

Fired Hours (Actual, Factored): 

Starts (Actual, Factored): 

On-Line Water Wash Hours: 
Number of Start-up Hours Permitted per 

Generating Cooling (Airmy 
Generator Rating (MSJA, kv> 
Excitation Type: 

HRSG Manufacturer: 
HRSG Design (Pressure Levels): 
HRSG Control System: 
Duct Burners or"): 
Bypass Stack and Dampers (Y/N): 
100% Steam Bypass Capacity (YM): 

SCR with or without CO Catalyst: 
Chemically Cleaned (Y/N): 
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APS Response Package A: Ownershp Acquisition 

Provide Actual Historical 
Water Usage and Water 
Cost for the Past 3 Years 

Steam Turbine Manu 
Steam Turbine Mode 
Steam Turbine Ratin 
St 

Condenser Tube Material: 
Cooling Tower: 

Brine Concentrator (Y/N): 
Cryst 

Evaporation Ponds (Y/N): 

Acre Feet: 
Total Cost: 

2002 
Acre Feet: 
Total Cost: 

2001 
Acre Feet 
Total Cost 
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c 

APS Response Package A: Ownershp Acquisition 

Contract Terms and 
Conditions 

Special Considerations 

Exceptions lis 

take into consideration including but not limited to: 

ues such as number of start- 
ups, Hot Start and Cold Start criteria, etc.); 

2. Anycon it or restrict the ability of 
APS to dispatch the resource; 

3. other proposals being 
exclusive and, if so, the 

4. Any other i S appropriate. 
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APS Response Package A: Ownership Acquisition 

Form A-4: Ownership Acquisition 

Instructions: 
MS’s current pro forma OATT Part III. Respondents 
information as possible regarding transmission service 
as to allow APS to 
please detail any o 

APS requires generating resources that will quali 

Size of generating resource (Summer and Winter 
Dependable Capacity in M W )  
Commercial operation date 
Location (county and state) 
Describe in detail any special items which AF’S 
should take into consideration including, but not 
limited to: 
1. generator operating limits; 
2. transfer capability; 
3. delivery flexibility; 
4. known or potential constraints; and 
5. any other items Respondent deems appropriate. 

RESOURCES OUTSIDE THE 1 

APS System Interface 

Control Area 

Specify transmission path and identity of each 
provider of transmission service that is providing or 
will provide firm transmission path 

Status of contract providing (or to provide) for 
transmission path from generating resource into the 
APS System (e.g., contract signed and in effect or 
proposed contract submitted to transmission 
provider). Specify contract information that is to 
include but not limited to type (e.g. firm, non4rm), 
point of receipt, point of delivery, length, capacity 
and any special operational restrictions or 
provisions. 

’S SYSTEM CONTROL AREA 

-10- 
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APS Response Package A: Ownership Acquisition 

Transmission Information Requirements 

Status of contract(s) providing (or to provide) for 
transmission path(s) from the generating resource to 
systems other than A P S ' s  (e.g., contract signed and 
in effect or proposed contract submitted to 

InformatiodLocation of Information 

Net minimum output (MW) of generating resource 
to the busbar (summer/winter) 

Zopy of Interconnection Facility Study 

clopy of Interconnection Agreement 

Detailed description of any analysis of the 
zeneration interconnection or transmission service 
ierformed by Respondent, APS or any other party 
in behalf of the Respondent. In addition, the 
iescription should include but not limited to 
'acilities identified as necessary for the resource to 
palify as a network resource for APS. 

-1 1- 
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APS Response Package A: Ownership Acquisition 

Form A-5: Own hip Acquisition 

A-5 F m L  SUPPLYAND TRANSPORTATION 

Instructions: 
supply associated with the specific generating resource so as to allow APS to app 
proposal. In addition to providing detailed information on the items mentioned b 
other fuel supply considerations that may be relevant to APS’s  consideration of the p 

Respondents are encouraged to provide as much informatio 

Fuel Supply Information 
Requirements 

lines and delivery capacities 
of each 

Pipeline pressureshit 
pressure requirements or 
comparable coal unit 
requirements along with any 
capacity concerns 

Fuel supply sources 

Other potential pipeline/ rail 
line connections 

Alternative fuels 

Alternative fuels storage 
facilities (on-site; off-site) 

Fuel supply and 
transportation constraint 
issues (Please indicate 
whether dispatchability of the 
generating resources has ever 
been constrained due to fuel 
supply or transportation 
constraints or other fuel 
supply or transportation 
issues) 

C. PipelinesRail Lines Under 

-12- 
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APS Response Package A: Ownership Acquisition 

Fuel Supply Information 
Requirements InformationLocation of Information 

Swing, seasonal and load 
limitations of the fuel supply 

Primary receipt points 

Capacity release 

t 
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APS Response Package A: Ownership Acquisition 

Form A-6: Ownership Acquisition 

A-6= PROJZCTEVALUATION 

Instructions: A Respondent who is proposing a product fro 
operational must provide certain additional evaluation informa 
proposed product is hlly operational and currently capable of 
Quantity, Respondent should state so in this form. 

I Criteria 1 Information/Location of Information 

other units that are owned by other 
companies, and whether or not these 
other units share common facilities or I 

1 systems with the unit being offered. I 
authorizations that are necessary for the 
operation of the generating resource and 
that have not yet been obtained or, if 
lapsed or required to be renewed, that 
have not yet been renewed. 
Alternatively, confirm that all permits, 
licenses and authorizations that are 
necessary for the operation of the 
generating resource have been obtained, 
are in effect, and no renewals of any of 
them are pending (including 
environmental permits and any emissions 
credits or special circumstances relating 
thereto). 

licenses or authorizations or renewals of 
any of them that are required or expected 
to be required to be obtained for the 
generating resource to operate. 

I I I 
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APS Response Package A: Ownership Acquisition 

Criteria 

Operations and Maintenance: 

rn Provide a brief description of the 
maintenance and operations 

inspection and testing of all major 
equipment. 

Detail specific maintenance performed in 
the last three years by year, including the 
number of hours the resource was 
unavailable for planned maintenance. 

Provide maintenance schedule estimates 
for next three years. 

Provide a detailed description of any 
mid- or long-term maintenance contracts 
or agreements for the generating 
resource. 

Provide detailed information on all major 
capital expenditures (over $200 
thousand) made on the generating 
resource over the last three years, and 
planned in the next three years. 

Engineering Information: 
rn DO the generation protective relay 

equipment and settings meet WECC 
requirements? 

Does the generation resource have 
Automatic Voltage Regulators and 
Power System Stabilizers and does the 
resource meet the mandatory reliability 
compliance agreement with the WECC? 

Design Information: 

Provide a heat and material balance 
diagram. 

1 Provide a plot plan showing the layout of 
the generating resource. 

InformationLocation of Information 
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APS Response Package A: Ownership Acquisition 

Criteria 

Provide a map of the facility and 
surrounding area. 

Provide a detailed description of the 
Respondent’s rights to expand the 
generating resource; including maximum 
potential increase in capacity, any 
preliminary engineering studies and any 
material limitations on such ability. 

Ownership and Financing Structure: 

= 

Provide a description of the ownership of 
the generating resource, including the 
direct and indirect ownership of the 
equity of Respondent and any other 
owner or holder of any ownership 
interest in the generating resource. 

Provide a description of the material 
terms of current financing relating to the 
generating resource. Information 

security, maturity date(s), priority (vs. 
other debt), assumability by a purchaser 
of the generating resource, and change- 
in-control provisions (if any). 

Seller Approvals: 

Provide information on any approvals 
that may be required to consummate a 
transaction including, but not limited to, 
approvals by lenders, co-owners and/or 
landlords. 

Operational Status : 

Is the generating resource currently capable 
of generating at the full specified Capacity 
Quantity as of the date of submission of the 
proposal? (Yes/No) 

InformatiodLocation of Information 
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APS Response Package A: Ownership Acquisition 

I 

Additional information for resources not fully operational 

Interconnection: 
rn Provide details with respect to the status 

of negotiations towards the execution of 
an Interconnection Agreement. 

resource. 

In addition to the information requested above, the Responde 
other material infomation in its possession relating to the gen 
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Response Package 
Alternative B 

Long-Term Unit Capacity Purchase Agreement 

The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the AF'S Power Supply 
Resource RFP dated December 3,2003. 



S Response Package B:Unit Capacity Purchase Agreement 

Company: 

StreetR.0. Box: 

City, State, Zip Code: 

Phone Number: 

Fax Number: 

E-mail Address: 

State of Incorporation: 

g in the space provided below, the undersigned Respondent confirms that the within proposal i 
(a) final and binding, except to the extent described in the RFP, and (b) irrevocable until (i) 5:OO p.m. MST 
on January 28,2004 or, (ii) if APS notifies Respondent on or prior to such date to that the proposal has 
selected for the RFP sh 
the Respondent is a Su 

(Signature of Authorized Representative of Respondent) 

Name: 
Title: 
Date Signed: 



APS Response Package B:Unit Capacity Purchase Agreement 

Form B-2: Unit Capacity Purchase Agreement 

B-2: PROPOSAL SUMMARY 

N 

delivery point.) 

Commercial Operation Date - 

Scheduled (if not yet in-service): 

Control 

Location - 
county: 

State: 

Delivery Term: 

Fuel Type (Primary): 

Multiple Fuel Capability 
(identify types if applicable): 
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APS Response Package B:Unit Capacity Purchase Agreement 

Form B-3: Unit Capacity Purchase Agreement 

B-3: ECONOMIC/OPERA TIONAL 

Except to the extent historical information is requested, Respondents should provide information on the 
performance terms to which they are committing in this proposal, not the actual performance attr 
the generating resource, e.g., a Guaranteed Heat Rate, not the actual Heat Rate Curve. 

APS is seeking a fully dispatchable product in whic 
and all other associated electric products from the en 
basis with no minimum annual energy dispatch requ 
generating resource(s) at APS 's discretion. Pricing 
payment, expressed in $kW-year, and (ii) an energy 
expressed in Btu/kWh, as specified by Respondent, o 
Btu/kWh and adjusted to ambient conditions, as spec 
(whether gas, coal or other fuel used for the specified gener 
Respondent shall provide all fuel. 

Capacity Quantity 

(measured at delivery point) 

Power Sale Commitments 

Delivery Term 

Capacity Payment 

(Note, includes all fixed charges, 
and start-up costs up to the 
number of starts specified 
below.) 

Variable O&M 
Payment 

MW, net (summer) MW, net (winter) 

- Years (must be greater than or equal to 20) 

The start date of the term is June 1,2007. 

$ / k W  (net summer) Year One 

Annual Escalation (select one): 

u None 

( A Annual Fixed Escalation of . % per year 

Index (identify) 

$ / M W h  Year One 

Annual Escalation (select one): 

u None 

( A Annual Fixed Escalation of % 

Index (identify) 
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APS Response Package B:Unit Capacity Purchase Agreement 

Zapacity Quantity 

:measured at delivery point) 

haranteed  Heat Rate / Fuel 
Pricing 

. 

Specify the basis adjustment, if 
my, and gas price index (e.g., 
h i d e  FERC Gas Market Report 
)r Gas Daily Average), which 
nust be tied for gas to either the 
louston Ship Channel or Henry 
Jub Indexes, which constitutes 
Zespondent’s proposed Gas 
’rice.) 

;tarts per generating unit in 
3apacity Payment 
Specify the maximum number of 
,tarts per generating unit, if 
Ipplicable, allowed for each 
)eriod that will be included in the 
Zapacity Payment. 

Start-up Fuel Payments per 
:enerating unit 
Amount to be payable for fuel for 
:ach Hot Start or Cold Start of a 
5enerating unit in excess of 
,pecified maximum starts 
ncluded in Capacity Payment) 

Start-up Payments per 
:enerating unit 
non-fuel) 

Amount to be payable for each 
lot Start or Cold Start of a 
;enerating unit in excess of 
#pecified maximum starts 

, net (summer) 

(J fixed Guaranteed Heat Rate of 

-_  - % -Btu/kWh 

electrical output (kW) at various operating points of the generation 

$- / d t u  

Gas Price Index: 

per Day 

per Week 

er Month 

per Year 

d t u  per Hot Start 

mmBtu per Cold Start 

Cold Start $- 

& A  

other considerations regarding start-up payments provide details: 
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APS Response Package B:Unit Capacity Purchase Agreement 

Capacity Quantity 

(measu point) 

included in Capacity Payment.) 

Start-up Time per generating 
unit 

Guaranteed Ramp Rate per 
generating unit 

Minimum Run Requirements 

Equivalent Scheduled and 
Forced Outage Rates 

The minimum down time after a shutdown of a generating unit before the 

% 
% 
- 2003 

2002 - 
% - 2001 

EFOR 
2003 
2002 
200 1 

% 
% 
% 

- 
- 
- 

% (summer, June through September) 

% (annual) 

4vailability Requirement 
:Summer and Annual) 

’Specify Respondent’s proposed 
ivailabdity requirements that 
would apply, below which 
wailability penalties would apply) 

Maximum Annual Planned 
Maintenance (Spec@ 
Xespondent’s proposed maximum 
lumber of hours per year during 
vhich the generating resource 
mdor proposed Capacity 
Juantity will be unavailable due 
o Planned Maintenance activities 
luring approved periods and 
vhich hours.) 
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APS Response Package B:Unit Capacity Purchase Agreement 

Zapacity Quantity 

measured at delivery point) 

Maximum Annual Forced 
Majeure Hours (Specify 
iespondent’s proposed maximu 
lumber of hours per year during 
which the generating resour 
mdor proposed Capacity 
Juantity will be unavailable due 
o Force Majeure.) 

Daily SchedulingDispatch 
Votification Requirements 

APS shall have the right to 
:hange the daily dispatch schedule 
in a real time basis based on the 
.amping capabilities of the 
‘esource and other limitations 
ipecified herein) 

IGC 
Indicate whether the proposal 
xovides AGC capability to APS 
’or the entire proposed Capacity 

Zompliance with WECC 
Jnderfrequency Protection 
Zequirement 

Membership in Reserve Sharing 
:roup 

zontract Terms and Conditions 

&3Iltity.) 

Special Considerations 

MW, net (summer) Mw, net (winter) 

Specify Respondent’s requirement for time of delivery of Daily Energy 
lispatch Notice. 

mediately preceding dispatch. 
A.M.P.M. (no earlier than 9:30 A.M.) on Business Day 

fes 

.f yes, please describe what type of contxol equipment is utilized (i.e., ESCA 
)r other) 

qo ____ 

lescribe 

lescribe 

Specify any exceptions or changes to terms or conditions contained in the 
3EI Agreement contained in Attachment 6 (preferably by attaching marked 
ir red-lined changes to the document), or confirm that the Respondent does 
lot require any such exceptions or changes 

No exceptions or changes required. 

Exceptions marked on attached Attachment 6 

Exceptions listed below: 

Please describe in detail below any special items which APS should take 
lnto consideration includmg but not limited to: 

1. whether unit sales are backed by an alternate generating resource at 
the same site; 

physical operating constraints (issues such as number of start-ups, 
Hot Start and Cold Start criteria, etc.); 

any considerations which will limit or restrict the ability of APS to 

2. 

3. 
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APS Response Package B:Unit Capacity Purchase Agreement 
* 

measured at deli 
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APS Response Package B:Unit Capacity Purchase Agreement 

. i 

Form B-4: Unit Capacity Purchase Agreement 

B-4: TRANSMISSION SER VICELINTERCONNECTION 

Instructions: 
Respondents are thereby encouraged to provide as much inform 
service associated with the specific generating resource so as to 
proposal. In addition to the items mentioned below, please 
other appropriate information that would typically be consi 

APS requires generating resources that qualify as a 

should take into consideration including, but not 
limited to: 
1. generator operating limits; 
2. transfer capability; 
3.  delivery flexibility; 
4. 

5 .  

known or potential constraints; and 
any other items Respondent deems 
appropriate. 

RESOURCES OUTSIDE THE APS SYSTEM CONTROL AREA 
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APS Response Package B:Unit Capacity Purchase Agreement 

Transmission Information Requirements 

Status of contract providing (or to provide) for 
transmission path from generating resource into 
the APS System (e.g., contract signed and in 
effect or proposed contract submitted to 
transmission provider). Specify contract 
information that is to include but not limited to 
type (e.g. firm, non-firm), point of receipt, point 
of delivery, length, capacity and any special 
operational restrictions or provisions. 
Status of contract(s) providing (or to provide) for 
transmission path(s) from the generating resource 
to systems other than APS’s (e.g., contract signed 
and in effect or proposed contract submitted to 
transmission provider). Specify contract 
information that is to include but not limited to 
type (e.g. firm, non-firm), point of receipt, point 
of delivery, length, capacity and any special 
operational restrictions or provisions. 

RESOURCES INSIDE THE 

InformationLocation of Information 

et maximum output 
resource to the busbar 
Net minimum output (MW) of generating 
resource to the busbar (summer/winter) 

I 
Power system stabilizer on each unit 

ierformed by Respondent, APS or any other party 
)n behalf of the Respondent. In addition, the 
iescription should include but not limited to 
acilities identified as necessary for the resource to 
lualify as a network resource for APS. 
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A P S  Response Package B:Unit Capacity Purchase Agreement 

P 

Form B-5: Unit Capacity Purchase Agreement 

3-5: FUEL SUPPLY AND TRANSPORTATION 

Instructions: Respondents are encouraged to 
supply associated with the specific generatin 
proposal. In addition to providing detailed in 
fuel supply considerations that may be applicable to 

Fuel Supply Information 
Requirements 

Location (County, State) 

Interconnected 
pipelinedrail lines and 
delivery capacities of each 

Pipeline pressures/unit 
pressure requirements or 
corresponding coal 
requirements along with 
any Capacity concerns 
Other potential pipeline 
connections 
Alternative fuels 

Alternative fuels storage 
facilities (on-site; off-site) 

Fuel supply and 
transportation constraint 
issues (Please indicate 
whether dispatchability of 
the generating resources 
has ever been constrained 
due to fuel supply or 
transportation constraints 
or other fuel supply or 
transportation issues) 

Swing, seasonal and load 
limitations of the fuel 
supply 
Fuel quality and 
measurement 

A. Existing PipelinesRail Lines: 

B. Planned PipelineRail Lines: 

C. PipelinesRail Lines Under Construction: 
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APS Response Package B:Unit Capacity Purchase Agreement 

Transportation Contracts including the following: 

delivery points (and any 
additional costs associated 
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APS Response Package B:Unit Capacity Purchase Agreement 

Form B-6: Unit Capacity Purchase Agreement 

Instructions: 
capable of generating the offered product, Respondent should state so in this form. A Respondent who is 
proposing a capacity purchase from a generating resource that is not yet filly operational must provide 

If the generating resource for the proposed product is filly operational and currently 

certain additional evaluation information. 

Criteria 

Unit Operating History (including but not 
limited to the following): 

Environmental/regulatory compliance 
Staffing and labor issues 

Permits, Licenses, Authorizations: 
m Describe any permits, licenses or 

authorizations that are necessary for the 

have not yet been obtained or, if lapsed or 
required to be renewed, that have not yet 
been renewed. Alternatively, confirm that 
all permits, licenses and authorizations that 
are necessary for the operation of the 
generating resource have been obtained, are 
in effect, and no renewals of any of them are 
pending. 
Schedule for obtaining any permits, licenses 
or authorizations or renewals of any of them 
that are required or expected to be required 
to be obtained for the generating resource to 
operate during the proposed Delivery 
Term( s) . 

ource and that 

Operations and Maintenance: 
Provide a detailed description of any mid- or 
long-term maintenance contracts or 
agreements for the generating resource. 
Provide a brief description of the 
maintenance and operations processes/plans 
for the generating resource, including the 
identity of the party(ies) responsible for 
operating and maintaining the generating 
resource and for inspection and testing of all 
major equipment. 
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APS Response Package nit Capacity Purchase Agreement 

Quantity as of the date of submission of the 
proposal? (Yes/No) 

that is expected to be utilized (ie., ESCA or 
other). 
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Criteria 

a Whether new or refurbished equipment will 
be used 

Design information: 

w Provide a heat and material balance 
diagram. 
Provide a plot plan showing the layout of 
the proposed generating source. 
Provide a map of the facility and 
surrounding area. 

w 

a 

Interconnection: 

a Provide details with respect to the status of 
negotiations towards the execution of an 
Interconnection Agreement. 
Provide details on the status of requests for 
firm transmission service across the 
applicable transmission system(s). 

w 

In addition to the information requested above, the Respondent is encouraged to identify any 
other material information in its possession relating to the generating unit(s) being bid. 

InformationLocation of Information 
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