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QWEST’S BRIEF IN OPPOSITION TO 
THE ADMINISTRATIVE LAW 
JUDGE’S PROPOSED 
CONSOLIDATION OF RECORDS IN 
SECTION 252 ARBITRATION FOR A 
NEW INTERCONNECTION 
AGREEMENT, DOCKET NO. T- 
03406A-06-0572 T-01051B-06-0572 AND 
THIS PROCEEDING 

1. INTRODUCTION 

Qwest Corporation (“Qwest”) submits comments in response to the Administrative Law 

Judge’s contemplation about whether to consolidate this complaint proceeding with the Section 

252 arbitration between Qwest and Eschelon. Qwest opposes consolidation. As stated in detail 

below, consolidation of these proceedings would be contrary to the Arizona Administrative 

Code, and would prejudice Qwest’s rights in both proceedings due to Qwest being represented 

by different lead counsel in the two separate proceedings. Accordingly, the Section 252 

arbitration and this complaint proceeding should not be consolidated in any manner. 
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11. ARGUMENT 

A. Consolidating; Separate Matters After One Matter Has Been Heard is 
Unauthorized by Arizona Administrative Code 6 R14-3-109. 

Pursuant to Arizona Administrative Code 4 R14-3-109(H), the Section 252 arbitration 

and the complaint proceeding should not be consolidated because the arbitration hearing has 

already been tried and as such cannot be consolidated with the complaint proceeding unless the 

Commission reopens the arbitration hearing and holds a consolidated hearing. Section R14-3- 

109(H) only provides for consolidation of proceedings at hearing, not consolidation after one 

matter has been tried: 

Consolidation. The Commission or the presiding officer may consolidate two or 
more proceedings in one hearing when it appears that the issues are 
substantially the same and that the rights of the parties will not be prejudiced by 
such procedure. At such consolidated hearing the presiding officer shall 
determine the order in which all the parties shall introduce their evidence and 
which party or parties shall open and close. 

4.A.C. 5 R14-3-109(H) (2006) (emphasis added). The plain language of the rule only allows a 

‘consolidated hearing.” Here, the arbitration has already been heard. After the fact 

:onsolidation is not permitted by the rule. The only instance in which the Commission 

:onsolidated proceedings that had already been heard occurred at the parties’ joint request. See 

[n re U S  WEST Communications, Inc. ’s Compliance with $271 of the Telecommunications Act 

pf 1996, 2004 Ariz. PUC LEXIS 12, 33-34 (Ariz. Corp. Comm’n, April 30, 2004). In every 

Dther published Commission decision, the Commission notes the proceedings were consolidated 

prior to hearing. See e.g., In re Application of Sonoita Valley Water Co., 2007 Ariz. PUC LEXIS 

10, Decision No. 69259 (Ariz. Corp. Comm’n Jan. 19, 2007) (most recent decision on Lexis 

noting matters that were consolidated). Because the Section 252 arbitration has already been 



heard, to consolidate it with the complaint proceeding would contravene the Commission’s 

consolidation procedure allowed under Section R14-3- 109(H). 

B. Even if Section R14-3-109 Authorized Consolidation at this Late Date, the 
Prerequisite Conditions Are Not Met Because the Issues Are Not 
Substantially the Same and Owest Would be Unfairly Preiudiced by Such a 
Procedure. 

Consolidation of these proceedings is inappropriate under Section R14-3- 109(H) because 

(1) the issues are not “substantially the same,” and (2) Qwest’s rights would be prejudiced by 

such a procedure. First, the issues of the Section 252 arbitration concern the language to be 

included in a new interconnection agreement. The complaint proceeding concerns whether 

Qwest breached its existing interconnection agreement with Eschelon. The two questions are 

completely different: determining what terms are appropriate for a new agreement to apply 

prospectively is irrelevant to determining whether past conduct breached the terms of the current 

[CA, and vice versa. 

Secondly, consolidating the proceedings at this point would unfairly prejudice Qwest’s 

rights because Qwest is represented in the two cases by different lead counsel. If the matters 

were consolidated, Qwest would have to prepare two sets of counsel on the record material of 

each proceeding, at a substantial expense of time and resources for Qwest. Eschelon, on the 

other hand, is represented by the same counsel in both cases. The ALJ proposal to consolidate 

the matters at this late juncture was wholly unforeseeable (attested by the lack of any 

Commission precedent for consolidating proceedings after one of the matters had already been 

heard), and would impose a manifestly unfair burden on Qwest. Accordingly, consolidation is 

not available for these two proceedings under the requirements of Section R14-3-109. 
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C. To allow Consolidation Would Also Circumvent the Requirement that Staff 
Timelv Intervene in the Arbitration. 

Staff did not intervene in the Section 252 arbitration, and the time has long since passed 

for Staff to do so. A.A.C. 0 R14-3-105 (A) and (B) (persons other than the parties must “secure 

an order from the Commission or presiding officer granting leave to intervene before being 

allowed to participate,” and the application to intervene is due at least five days before the 

hearing). The consolidation procedure permitted by Section R14-3-109 is not contemplated as a 

means to allow parties to participate in a docket in which they did not intervene, in 

circumvention of Section R14-3-105. If the matters are consolidated now, Staff still cannot 

obtain intervenor status in the arbitration, unless the Commission was to vacate the hearing 

record and re-hear the evidence at a consolidated hearing. This of course would be an obvious 

waste of everyone’s time. 

HI. CONCLUSION 

For each of the above reasons, the Section 252 arbitration and the complaint proceeding 

should not be consolidated. To do so would greatly prejudice Qwest’s rights, and would not 

result in any administrative efficiencies for the Commission or the parties. 

RESPECTFULLY SUBMITTED this 2nd day of April, 2007. 

Attorneys for Defendant 

(Arizona Bar No. 022848) 
Qwest Corporate Counsel 
Qwest Corporation 
20 E. Thomas Rd., 16th Floor 
Phoenix, Arizona 85012 
Tel: (602) 630-2187 
Fax: (303) 383-8484 
Email: norm.curtright@,qwest.com 
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Charles W. Steese (Arizona Bar No. 012901) 
STEESE & EVANS, P.C. 
6400 South Fiddlers Green Circle, Suite 1820 
Denver, Colorado 801 11 
Tel: (720) 200-0676 
Fax: (720) 200-0679 
Email: csteese@s-elaw.com 

Attorneys for Qwest Corporation 

ORIGINAL and 13 copies hand-delivered 
for filing this 2nd day of April, 2007, to: 

Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, AZ 85007 

Copy of the foregoing hand-delivered 
this 2nd day of April, 2007, to: 

The Honorable Lyn Farmer 
Chief Administrative Law Judge 
Hearing Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Chstopher C. Kempley, Esq. 
Chief Counsel, Legal Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Ernest G. Johnson, Esq. 
Director, Utilities Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Copy of the foregoing mailed 
this 2nd day of April, 2007 to: 
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Michael W. Patten 
J. Matthew Derstine 
ROSHKA DEWULF & PATTEN, PLC 
One Arizona Center 
400 East Van Buren Street, Suite 800 
Phoenix, Arizona 85004 
Email: mpattenardp-1aw.com 

mderstineardp-law. com 

Karen L. Clauson 
Senior Director of Interconnection/ 
Senior Attorney 
Eschelon Telecom, Inc. 
730 2nd Avenue South, Suite 900 
Minneapolis, Minnesota 55402 
Email: klclauson@eschelon.com 
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