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RESPECTFULLY submitted this 18th day of December, 2002.

MARTINEZ & CURTIS, P.C.

w ML —

Michael A. Curtis

William P. Sullivan

Paul R. Michaud

2712 North Seventh Street

Phoenix, Arizona 85006-1090
Attorneys for Reliant Resources, Inc.
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I. INTRODUCTION

In compliance with the instructions of Administrative Law Judge Teena Wolfe
(“ALJ Wolfe” or the “ALJ”), Reliant Resources, Inc. (“Reliant”) files its Opening
Post-Hearing Brief setting forth Reliant’s position on the following issues:'

1. A fair, open and transparent competitive solicitation process must include
an auction process for a significant portion of the solicitation;

2. A transparent and level playing field requires a Code of Conduct that does
not provide a utility’s affiliate the sole access to information regarding
solicitation and dispatch of the supplies to be competitively procured,;

3. While incumbent utilities have the burden to demonstrate the level of their
unmet needs and that the offers they accept are fair and prudent to their
Standard Offer customers, a utility following the process established by the
Commission in Track B is entitled to a prompt and certain prudency review
of their !selections; and

4. Certain alterations to the Staff Report on Track B are necessary to
accurately reflect the competitive process in Texas.

II. BACKGROUND AND PROCEDURAL HISTORY

The Arizona Corporation Commission (the “Commission”) adopted Retail
Competition Rules effective on or about December 26, 1996 (the “Initial Competition
Rules”). The Initial Competition Rules provided the framework for Arizona to

transition from traditional regulated monopoly to a competitive electric industry.

1

In this Opening Brief, Reliant addresses only the issues that it directly advocated at hearing.
Reliant reserves the right to address any issue raised by another party or which other parties fail
to raise in their Reply Brief.
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Subsequently, the Initial Competition Rules were amended and re-adopted, in whole

or in part, and the implementation of many of the provisions of the amended Initial
Competition Rules have been delayed by various Commission Decisions approving
amendments, settlements or variances to the Rules (the “Competition Rules”). The
Competition Rules required both Tucson Electric Power Company (“TEP”) and
Arizona Public Service Corporation (“APS”) to divest their competitive generation
assets no later than January 1, 2003 and to acquire all power purchased after January
1, 2003 for Standard Offer Service from the competitive market through prudent,
arm’s length transactions, with at least 50% acquired through a competitive bid
process. See, A.A.C. R14-2-1615(A) and A.A.C. R14-2-1606(B).

On October 18, 2001, APS filed a Request for a Partial Variance to A.A.C.
R14-2-1606(B) and for Approval of a Purchase Power Agreement. This Request
sought Commission authorization for APS to enter into a long-term (13 years, with
three five year options) purchase power agreement with its affiliate, Pinnacle West
Energy Corporation. TEP also filed a request for a variance from a portion of the
Competition Rules. The Commi‘ssion held a Special Open Meeting on April 25, 2002,
to consider an Order to Show Cause filed by Panda Gila River, LP requesting the
Commission order APS to proceed with implementing the requirements of Rule
1606(B), as well as to consider other issues raised by the Commissioners and
Commission Staff regarding the propriety of staying APS’ Variance Request until
certain other threshold issues were decided. During the Commission’s Special Open
Meeting, the Commissioners stayed APS’ variance hearing, which was scheduled to

begin on April 29, 2002, and ordered the Hearing Division to issue a Procedural Order
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to address certain threshold issues on an expedited basis. Proceedings on TEP’s
variance request were also stayed by a May 2, 2002 Procedural Order.

On April 29, 2002, a procedural conference was held in this generic docket to
discuss how to proceed with the issues identified by the Commissioners at the Special
Open Meeting. A Procedural Order was issued May 2, 2002 dividing the proceeding
mto Track A to consider the issues related to the transfer of assets and associated
market power issues, issues regarding the Code of Conduct, the Affiliated Interest
Rules, and the jurisdictional issues and Track B to consider issues associated with the
competitive solicitation process needed to implement Rule 1606(B).

On September 10, 2002, after receiving evidence at hearing and through briefs,
the Commission issued Decision No. 65154 in the Track A proceeding. The
Commission ordered both APS and TEP to “acquire, at @ minimum, any required
power that cannot be produced from its own existing assets, through the competitive
procurement process as developed in the Track B proceeding. Decision No. 65154, p.
33, 1l. 6-9. (Emphasis added) “The minimum amount of power, the timing, and the
form of procurement shall be determined in the Track B proceeding.” Id., p. 33, Il. 6-
14.

A procedural schedule was developed to address the Track B issues that
included the filing of direct testimony on November 12, 2002, the filing of rebuttal
testimony on November 18, 2002 and holding a public hearing from November 21-22,
2002, and November 25-27, 2002. Reliant is a party to these proceedings and filed
the direct testimony of Curtis Kebler on November 12, 2002 (Reliant-1). Rebuttal

testimony of Mr. Kebler was filed on November 18, 2002 (Reliant-2).
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. SUMMARY

In Decision No. 65154, the Commission established the goals for the
competitive solicitation to “encourage a phase-in to competition, encourage the
development of a robust wholesale market for generation, and obtain some benefits of
the new Arizona generation resources, while at the same time protecting ratepayers.”
Decision No. 65154, p. 30, 1. 13-16. The Commission further mandated that the
Track B process determine the “minimum amount of power, the timing, and the form
of procurement” for the Arizona utilities’ unmet needs. Id., p. 33, Il. 6-14. Reliant
contends the following concepts are vital to achieving the Commission’s goals for the
competitive solicitation process:

1) A fair, open, and transparent auction process for a significant

portion of the solicitation.

This will ensure that the competitive solicitation is auditable and

understandable and results in the lowest costs for Arizona consumers.

2) Appropriate safeguards must be in place to ensure a fair, open,

and transparent solicitation and dispatch of competitively procured

supplies.

The Codes of Conduct, which the incumbent utilities are required to

adopt, are critical to ensuring all parties participate on a level playing

field in competitive solicitations. APS’ proposed Code of Conduct must

be amended to preclude sharing responsibilities and information

between APS and its affiliates that will participate in competitive

solicitations in the area of system dispatch, risk management and
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contract management. In the short-term, at a minimum, APS should be

required to provide all entities participating in a competitive solicitation
the information made available to its affiliates participating in the
solicitation.
3) While each utility has the burden of demonstrating the level of its
unmet needs and that the offers it accepts are fair and prudent to
serve its Standard Offer Customers, utilities following the process
established by a Track B decision are entitled to a prompt and
certain prudency review of the selected bids by the Commission.
By determining the rules for prudency review up front, the Commission
can affirm the results of the solicitation in a prompt manner that reduces
certain risks to both buyers and sellers. The reduction of these risks will
result in lower costs for the Arizona consumer.
Reliant also briefly discusses the need to revise the discussion regarding the Texas
competitive solicitation process contained in the Staff Report. The discussion in the
Report fails to properly capture the nature of the competitive solicitation process
followed in Texas, and the discussion must be amended if accuracy is important to the
Commission. |
IV. THE FORM OF THE COMPETITIVE PROCESS

A. There Is General Support For The Process And Timeline
Delineated By The Staff Report.

The Staff Report on Track B sets forth a solid foundation and vision for
competitive procurement of electric utilities’ unmet needs in Arizona. Among the

notable items included in the Staff Report are timelines for the procurement of power,
5
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and those by a particular auction design or by request for proposal. Staff (“S”)-1, p.

28-29. The parties to this proceeding did not object to this timeline nor a majority of
the issues discussed in the Staff Report. In fact, six days of fruitful workshops created
consensus on a number of issues as detailed in the Report. S-1, p. 31-33. Those few
remaining issues, which remain unresolved, have been the focus of this proceeding.

B. Requiring Use Of An Auction Process Will Provide Benefits For
The Arizona Consumer, The Incumbent Utilities And The Potential

Suppliers.

In both Direct and Rebuttal testimony, Reliant witness Mr. Curtis Kebler
described why it is in the best interest of all parties in this proceeding, including the
Arizona consumer, that an auction process be utilized for at least one-third of the
competitive solicitation. See, Reliant-1, p. 3, 1. 9-13; Reliant-2, p. 6, ll. 9-17. This
proposal received support from a number of different parties in this proceeding. For
instance, the Staff Report supports a descending clock auction as a viable and
preferred method for competitive solicitation. S-1, p. 23, 1I. 18-20. During cross-
examination, APS witness Mr. Thomas Carlson stated his company’s support for an
auction process, particularly in the long term. Tr. v. IIl, p. 656, 11. 18-19. This
concept was implicitly supported in the Direct Testimony of Panda witness Dr. Craig
Roach. Dr. Roach proposed that approximately one-third of the products be solicited
as seasonal call options, a highly standardized product appropriate for procurement
via auction. Panda-2, p. 5, 11. 19-23. TEP witness David Hutchens also testified that

“[t]here are certain products for which an auction process is well-suited including
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standard on-peak and super-peak products that TEP is contemplating in its
solicitation.” TEP-3, p. 6, 11. 7-82

Use of an auction process to secure a substantial portion of the unmet needs of
Arizona’s utilities will provide significant benefits to Arizona consumers, the
incumbent utilities, as well as the Commission. The transparent nature of a properly
designed auction provides assurance of an open and fair process in which all
participants can be confident that the results are the best attainable from the surplus of
capacity in the region. Reliant-1, p. 4, 1. 9-12. Thus an auction process furthers the
Commission’s goals of encouraging the development of a robust wholesale market for
generation and obtaining benefits of the new Arizona generation resources, while at
the same time protecting ratepayers. Many of the products APS and TEP are looking
to obtain through the competitive solicitation are suited for procurement through an
auction process. In fact, APS recognized that a portion of its economy purchases
should be procured through auction and committed to quarterly auctions to secure at
least half of its economy purchases for 2003. See, APS-5, p. 10, 1. 25-26; Tr. v. III, p.
506, 1. 21-25. By ensuring that a significant portion of TEP’s and/or APS’ unmet
needs are secured through a combination of the auction and RFP processes, the
participants and the Commission will be able to evaluate and contrast the pros and
cons of the two solicitation methodologies. Participants will also be provided
additional pricing information from the results of alternative procurement
methodologies. The experience gained and the lessons learned from an initial

solicitation utilizing multiple solicitation methodologies will prove invaluable, as the

2 On cross-examination, APS acknowledged that an auction could be conducted in the time frame

proposed in the Staff Report. Tr. v. IIL, p. 656, 1. 12 — p. 657, 1. 20.
7
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parties and the Commission evaluate changes for future solicitations. The confidence
in the results obtained through a combination of competitive procurement
methodologies should also lead to a lesser administrative burden upon the
Commission and Staff in determining the prudency of such purchases.

Staff has stated on numerous occasions in workshops and in testimony that it is
the obligation of APS to procure the required Standard Offer load from the most cost
effective and reliable generation resources possible. See, S-1, p. 8, 11. 1-5; S-1, p. 12,
1. 23-25; S-1, p. 16, 1. 3-4. In turn, Staff’s proposed competitive solicitation process
has provided the utilities the flexibility and latitude to procure what they deem to be
the most efficient products to serve their customers. With the abundance of
generating facilities in Arizona today, it is Reliant’s position that commitment to an
auction process is an important element in meeting that goal.

APS witness Carlson testified that APS would use a quarterly auction process
for up to 50% of its economy energy purchases in 2003 and 2004. APS-5, p. 10, 11.
25-26. Reliant supports this action as a workable first step to a fair, open, and
transparent process to introduce vigorous wholesale competition for the benefit of
Arizona’s consumers. However, Reliant urges the Commission to require APS and
TEP to utilize an auction process, not only for a significant portion of their economy
purchases beyond 2004, but also as the method for acquiring at least one-third of their
capacity needs as well. By adopting these recommendations the Commission will
create an open and transparent process for the utilities to solicit their unmet needs,

while realizing benefits for Arizona’s consumers. In turn, the Commission, the
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participants, and the Arizona consumer can be assured of receiving the best possible

outcome at the time of the solicitation. Rehant-1, p. 4, 11. 4-13.

C. The Commission Decision Should Determine the Minimum Amount
of Power to be Procured Through Competitive Solicitation.

By Decision No. 65154, APS and TEP were required to determine their unmet
needs and enter into a competitive solicitation to acquire those needs. Decision No.
65154, p.33, 1. 6-14. APS witness Peter Ewen’s direct testimony identified a specific
number of megawatts as well as an associated amount of energy. APS-1, Schedule
PWE-1. Staff, Panda Gila River and Harquahala also offered various calculations of
megawatts and associated energy for solicitation based on certain inputs. See, S-5, p.
1; Panda-2, p. 23, 1l. 11-12; Harquahala-1, Exhibit TB-2. A significant portion of this
proceeding has focused on the calculation of unmet needs. In fact, Staff called this
calculation “the penultimate issue.” S-1, p. 35, 11. 1.

According to the solicitation timeline provided in the Staff Report, APS and
TEP will not release the solicitation bid package that outlines in specific detail the
amount and type of products that it is purchasing until February 2003. S-1, pp. 28-29.
APS has pointed out that based on their forecast of needs, they are willing to rely on
“economy purchases” to secure any associated energy shortfall. APS-2, p. 12, 11. 20-
40. On the other hand, Panda and Harquahala have argued that the abundance of
supply and the current saturated market affords APS and TEP the opportunity to
secure long-term supply agreements at very reasonable prices.

No utility can forecast its needs, or the cost of supplies with 100% accuracy.
As part of its risk management practices, a utility strives to balance low cost supply

alternatives while at the same time minimizing price risks to itself and its customers.
9




LAW OFFICES

MARTINEZ & CURTIS,P.C.

—

O 0 ~N o0 O W N

N NN N N e e e e e e e s e
?n)ngHOkom\lmmwav—aO

26

2712 NORTH 7TH STREET

PHOENIX,AZ 85006-1090

(602) 248-0372

Reliant agrees with Staff that it is unnecessary for this process to “arrive at a magic
number or a precise number” regarding the unmet needs of either APS or TEP. Tr. v.
I, p. 14, 1. 1-8. 1t is in the best interest of Arizona utilities, and the Arizona
consumers they serve, for a decision in Track B to establish a sufficient minimum
solicitation level and a solicitation process that fosters as many competitive proposals
as possible. When APS and TEP finish the solicitation and begin their review of the
supply proposals, they will have real price discovery and viable alternatives that can
be incorporated into the utilities’ supply plan to determine the least cost alternative
currently available. The Arizona market should provide the utilities an abundance of
low cost alternatives from which to structure the optimal supply portfolio from a risk
management perspective.

D. Arguments By RUCO Against An Auction Process Fail To Be
Persuasive.

In his rebuttal testimony, RUCO witness Dr. Richard Rosen claimed that the
auction process does not answer the question of “how much” of a product to buy.
RUCO-2, p. 6, 11. 10-19; p. 7, 1I. 1-7. Dr. Rosen ignores the portions of the proposed
competitive solicitation process that require APS and TEP to submit their resource
plans to Staff for review and comment. S-1, p.13, 1. 14 — p.14, 1. 17. Furthermore,
both APS and TEP testified that they maintain resource planning models, which, in
the normal course of business, are used to determine what capacity and energy
products to pursue. See, Tr. v. I, p. 479, 11. 18-19; Tr. v. 111, p. 489, 1l. 17-25; Tr, v.
L, p. 490, 11. 1-2; Tr. v. III, p. 704, 1. 1-10. The reality is that a utility (and the
Commission) can never be absolutely certain at what price capacity and energy will

be offered until bids are actively solicited. The utility determines the optimal mix of
10
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resources based upon the offers with which it is presented. Where there is an
abundant supply of capacity and energy available, as is the case in the Arizona
market, especially where the incumbent utilities already have a diversified portfolio
base upon which they are building, the marketplace represents an opportunity for APS
and TEP to secure reasonably priced power today. The formalized least cost and
integrated resource planning (“IRP”) process advocated by Dr. Rosen would only
serve to unnecessarily delay the execution of the specific directions given in the Track
A Order and result in the lost opportunity for Arizona consumer savings. The
Arizona utilities are properly positioned to take advantage of a competitive wholesale
market and pass those savings on to Arizona consumers. RUCO’s arguments against
an auction process based upon an insistence on adoption of an overly formulistic IRP
process should be dismissed as unpersuasive and counter-productive.

V.  APPROPRIATE SAFEGUARDS MUST BE IN PLACE TO ENSURE A
FAIR, TRANSPARENT, AND OPEN PROCESS IS UTILIZED FOR
THE SOLICITATION AND DISPATCH OF ANY ECONOMY ENERGY
PURCHASES

For the long-term success of the competitive solicitation and the wholesale
market in general, appropriate safeguards are needed that provide a fair, transparent,
and open process. These safeguards revolve around the appropriate behavior between
the incumbent utility and any of its affiliates in the competitive procurement, as well
as the behavior between the utility and its affiliates in dispatching resources.

By no means does Reliant intend to omit any competitor from this process. To
the contrary, Reliant’s support of an auction process is arguably the most open and
competitive process advocated by any party in this proceeding. However, the utilities

have suggested some policies going forward that may restrain competition from
11
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reaching its potential to the detriment of Arizona consumers. In particular, APS has

proposed in their draft Code of Conduct that “Confidential Information” may be used
when providing “Shared Services” to affiliates. “Shared Services” includes energy
risk management, contract management and system dispatch. This clearly gives the
“Competitive Electric Affiliate” an advantage during dispatch protocol.’

Decision No. 65154 requires a hearing to review the merits of the utilities’
code of conduct proposals. Decision No. 65154, p. 30, 1I. 2-4. Reliant urges the
Commission to direct APS and TEP to modify their new Codes prior to the release of
first draft solicitation material. According to the timeline contained in the Staff
Report, the draft is expected by February 18, 2003. These new Codes must be in
place and adhered to as soon as possible (and certainly prior to the first competitive
solicitation) to ensure the optimal outcome for Arizona’s consumers.

VL. PROMPT PRUDENCY REVIEW PROVIDES BENEFITS FOR THE
ARIZONA CONSUMER, THE INCUMBENT UTILITIES, AND THE
POTENTIAL SUPPLIERS

Several parties in this proceeding have lauded the importance of a prompt and
certain prudency review by the Commission with regards to the solicitation of the
utilities’ unmet needs. The proponents of this include Reliant, APS, Panda, TEP, and
PPL. See, Reliant-1, p. 10, 1. 4-14; APS-3, p. 6, 1l. 25-26; APS-3, p. 7, 1. 1-11;
Panda-3, p. 9, 1. 9-11; TEP-2, p. 11, 1. 2-9; Tr. v. L p. 28, 11. 14-25, Tr. v. L, p. 29, 1L.

1-9. Prompt prudency review by the Commission provides three distinct benefits.

3

APS argues such information sharing cannot be avoided at this time due to the historical use of
Pinnacle West employees to perform marketing and dispatch functions. APS-6, p. 7, 1. 1-24.
Under such circumstances, in the short-term, all participants in the competitive process should be
provided the same mformation about APS and its products as available to PWEC.

12
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Foremost is the lower prices for consumers, achievable because buyers and suppliers

are able to exclude or minimize certain regulatory risks associated with approval of
such contracts. When the parameters of prudency review are known to all parties and
accomplished in a timely manner, participants do not need to mitigate regulatory risk
by increasing price to compensate for that risk. In turn, the benefits of these lower
bids flow directly to the Arizona consumer. Secondly, a prompt regulatory review of
contracts and prudency are consistent with the Track A Order to “encourage a phase-
in to competition, encourage the development of a robust wholesale market for
generation, and obtain some of the benefits of the new Arizona generation resources,
while at the same time protecting ratepayers” in Arizona. Decision No. 65154, p. 30,
Il. 13-15. Finally, if there is a rejection of a solicitation result upon review by the
Commission, the utility may still re-enter the market for additional solicitations in a
timely enough fashion to secure resources when needed. The assurance of prompt
regulatory review by the Commission builds the robust competitive wholesale market
that the Commission desires, minimizes any added costs that would otherwise result
from an undefined prudency review, and transfers the benefits therein to Arizona
consumers.

Staff, throughout the workshops and the hearing in the Track B proceeding,
have argued that prompt prudency review is inappropriate, at least for Arizona’s
“initial” solicitation. S-2, p. 2, 1I. 20-22. This position runs counter to the
Commission’s mandate to encourage the development of a robust wholesale market
and to provide benefits to Arizona consumers. Decision No. 65154, p. 30, 11. 13-16.

Furthermore, this line of reasoning discounts multiple protections built into the

13
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process adopted in the Staff Report and supported by the majority of the parties in this

proceeding. Specifically, the Staff Report proposes to have multiple iterations of bid
evaluation which will readily determine the best possible prices available to the utility
and, in turn, the Arizona consumer from the wholesale market. S-1, p. 23, 11. 5-25. In
addition, the Independent Monitor will be an active participant in evaluating and
witnessing the process. S-1, p. 10, 1. 1-27. Even Staff itself is provided the
opportunity to review and comment on the solicitation process and the results thereof.
S-1, p. 11, 1L. 20-28; S-1, p. 12, 1. 1-2. This involvement by the Independent Monitor
and Staff should give the Commission appropriate assurance that the outcome is either
fair and reasonable or flawed. While apprehension over this initial solicitation is
understandable, it is important to recognize that the level of review added to this
process is unprecedented as well. If Staff and the Independent Monitor are expending
resources to be involved during the process, the ratepayers should receive the
maximum benefit of that involvement.

Given that market prices will be the best available to the utility, the only other
materially important issue for prudency determination will be the products procured
by the utility given its unmet needs. Staff both defers to APS and TEP in determining
what is the best product, and holds them responsible for demonstrating that the
solicitation process and products chosen are reasonable at the time procurement
results are executed. See, S-1, p. 8, 1. 1-5; S-1, p. 12, 11. 23-25; S-1, p.16, 11. 3-4. The
Track A Decision, as confirmed by Staff during cross-examination, requires the Track
B proceeding to determine the level of product to be secured and the process by which

it will be secured. Decision No. 65154, p. 33, 1. 6-14; Tr. v. I, p. 104, 11. 9-25. The

14
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process reflected in the Staff Report 1s designed to ensure a fair and transparent
solicitation process. The evidentiary hearing process has provided all parties the
opportunity to investigate the level of unmet needs and the type of products proposed
by APS and TEP. Furthermore, the Independent Monitor, and each utility will
provide reports to the Commission identifying any observed flaws in the process.
Thus, the prudency of the products selected to satisfy the unmet needs of the utilities
arc inherently determined by the Track B and solicitation process approved thereby.
Delaying Commission review and validation or rejection of the products actually
selected through the solicitation process mandated by the Commission only adds an
unwarranted element of uncertainty to the process that increase the cost to Arizona
consumers.

VII. THE STAFF TRACK B REPORT SHOULD BE MODIFIED TO
ACCURATELY REFLECT THE TEXAS ELECTRIC
RESTRUCTURING LEGISLATION AND RULES

Reliant witness Kebler also suggested certain changes to the Staff Report’s
Appendix regarding the Texas electric restructuring experience. Reliant-1, p. 18, 1.
3-5. These changes are intended to accurately set forth the Texas restructuring laws
and rules to avoid any confusion by parties, which may read the Staff Report
Appendix and use it as a template for understanding the various restructuring
methodologies throughout the United States. As a major retail supplier in the Texas
market and formerly part of the incumbent utility in a major Texas metropolitan area,
Reliant has experienced the Texas process first hand. A redlined copy of Reliant’s
suggested changes were included as Exhibit D to Mr. Kebler’s Direct Testimony

(Reliant-1). Reliant has included that redline form herein, attached as Appendix A, as

15




O 0 N O O AW

10
11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26

LAW OFFICES
MARTINEZ & CURTIS,P.C.
2712 NORTH 7TH STREET
PHOENIX,AZ 85006-1090
(602) 248.0372

well as a clean copy of those changes for ease of use, attached as Appendix B. This

suggested change went unopposed by any party. Appendix B, therefore, should be
substituted for the discussion contained in the Staff Report at page 49 to produce an
accurate record of the Texas legislation and rules.

VIII. CONCLUSION

The Commission, in 1996, recognized the advantages a competitive electric

industry could provide to Arizona’s consumers and adopted rules and regulations to
permit electric competition in Arizona. Much has happened in the intervening years.
The Commission recently reaffirmed its commitment to moving Arizona’s electric
industry toward competition in Decision No. 65154. The Track B proceeding
provides the Commission with a unique opportunity. By taking advantage of the
current over supply of generation available to the Arizona market, the Commission
can provide safe and reliable power from a number of different sources at prices that

will benefit Arizona consumers. To ensure these benefits are realized now and in the

- future, Reliant respectfully requests the Commission adopt the process outlined in the

Staff Report with the following amendments:
1. Require a significant portion (approximately one-third) of the unmet
need of APS and TEP be solicited through an auction process;
2. Require APS and TEP to utilize an auction process for a significant
portion of their economy and short-term energy purchases (e.g., the

quarterly auctions proposed by APS);

16
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3. Adopt a minimum quantity of capacity and energy (representing the

estimated level of unmet need) for which APS and TEP must solicit

offers through the competitive process approved by the Commission;

. Provide prompt (within 5 to 30 days) regulatory review of the

solicitations accepted through the competitive solicitation process

approved by the Commission;

. Require APS to adopt a Code of Conduct prohibiting its affiliates

that intend to participate in the solicitation from handling system
dispatch, risk management or contract management for APS or
receiving information from APS (directly or indirectly) that would

advantage them in the solicitation process; and

. Adopt the description of the Texas competitive process proposed by

Reliant and attached hereto as Appendix B.

RESPECTFULLY submitted this 18th day of December, 2002.

MARTINEZ & CURTIS, P.C.

By
Michael A. Curtis
William P. Sullivan
Paul R. Michaud
2712 North Seventh Street
Phoenix, Arizona 85006-1090
Attorneys for Reliant Resources, Inc.

17
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Texas

Background

APPENDIX A

eleetric-industrv-allowing retail competition—Fhe-billrequired vetath-competition to

begin by January 2002. Under retail competition in Texas. detfault service for

residential and small commercial consumers, (“Price to Beat” or “PTB” service) and

Provider of Last Resort (“POLR”) service are two separate services provided by

separate Retail Electric Providers (“REPs”). PTB service is provided by the affiliate

of the mcumbent utihity — the Afliliated Retail Electric Provider (‘AREP”Y — for

customers who elect PTB service or those customers who have had their service

disconnected due to non-pavment. The provider of POLR service is chosen via a

competitive bid process or lottery.  POLR service is intended primanly as a

temporary service for those customers whose REP has exited the market.

Texas retail electricity Rrates wercare frozen from 1999 to the end of 2001 o+-3-vears,

commeretal-consumers. This will-remain-the-"price to beat" remains for five years

after retail competition begins and mayv be adiusted up to twice a vear to reflect

significant changes in the market price of natural ¢as and purchased enerey to serve

retail customers. er-until-utilities-lose-40-percent-of-their-consumers—to-competition-

The AREP can provide competitive service to residential and small commercial

customers the earlier of January 2005 or when it loses 40 percent of residential and/or

small commercial customers to other REPs.

Utilities were required to smust-unbundle into 3 separate categories —tsing-separate
compantes—or—atfiliate-compantes—the generation, the-distribution and transmission,

and the retail electric provider — using separate companies or affiliate companies.
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Power generation companies are Utilities—will-be-limited to owning and controlling

not more than 20 percent of installed generation capacity located in or capable of

- TP PRU: I D LA, N B D S P S e - P P A
The-PLC adopted-ralesfor-the previder-otast-resort-for-when-competiton-began-n

OO T he o nross
- T ATIEN }J"\,ka YIS

process-will-designate-the Jast-resort-providers tor-each-consumer-class— Biddmg-was
completed-by-June- 12001

During 2001, generation_affiliates of the utilities in Texas began the process of

auctioning part of their generating capacity as described below.—The—auction-is

designed-to-increase-the-pool-of-available-power-for-new retail-supphers-entering the
market prevent-market power—and-promote competition i electrcityv markets:

Wholesale solicitation

As part of the restructuring of the Texas electricity market, generation affiliates of the

their installed generation capacity until the AREP loses 40% of their residential and

small commercial consumers to competitive REPs or 2007, whichever occurs first.

requirement —throush—auetion.  The purpose of the auction is to promote

competitiveness in the wholesale market through increased availability of generation

and increased liquidity. The AREP is not allowed to purchase capacity in this

auction, __ The—utility—has—the—responsibiity—to-proeure—the -necessary—capacity-and
energy,—adhering-to-the-rules—established-by-ERCOT—Capacity—in—additionto-the
mandated-capacity-auction—is-procured-through-selicitation-and-secured-by-bilateral

contracts:
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Texas

APPENDIX B

Background

Restructuring legislation was enacted in 1999 in Texas allowing retail competition to
begin by January 2002. Under retail competition in Texas, default service for
residential and small commercial consumers, (“Price to Beat” or “PTB” service) and
Provider of Last Resort (“POLR”) service are two separate services provided by
separate Retail Electric Providers (“REPs”). PTB service is provided by the affiliate
of the incumbent utility—the Affiliated Retail Electric Provider (“AREP”)-for
customers who elect PTB service or those customers who have had their service
disconnected due to non-payment. The provider of POLR service is chosen via a
competitive bid process or lottery. POLR service is intended primarily as a

temporary service for those customers whose REP has exited the market.

Texas retail electricity rates were frozen from 1999 to the end of 2001, and then a 6
percent reduction is required for PTB consumers. This price to beat remains for five
years after retail competition begins and may be adjusted up to twice a year to reflect
significant changes in the market price of natural gas and purchased energy to serve
retail customers. The AREP can provide competitive service to residential and small
commercial customers the earlier of January 2005 or when it loses 40 percent of

residential and/or small commercial customers to other REPs.

Utilities were required to unbundle into 3 separate categories—generation, distribution
and transmission, and the retail electric provider—using separate companies or affiliate
companies. Power generation companies are limited to owning and controlling not
more than 20 percent of installed generation capacity located in or capable of

delivering to their region (ERCOT).




! During 2001, generation affiliates of the utilities in Texas began the process of
A 2 auctioning part of their generating capacity as described below.
3 Wholesale solicitation

4 As part of the restructuring of the Texas electricity market, generation affiliates of the
S utilities in Texas are required to sell at auction entitlements to at least 15% of their
6 installed generation capacity until the AREP loses 40% of their residential and small
7 commercial consumers to competitive REPs or 2007, whichever occurs first. The
8 purpose of the auction is to promote competitiveness in the wholesale market through
9 increased availability of generation and increased liquidity. The AREP is not allowed

10 to purchase capacity in this auction.
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Original and nineteen (19) copies of the foregoing document filed this 18th day of December,

2002 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copies of the foregoing hand-delivered this 18th day of December, 2002 to:

William A. Mundell, Chairman
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Jim Irvin, Commissioner

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Marc Spitzer, Commissioner
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Hercules Dellas

Aide to Chairman Mundell
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Kevin Barley

Aide to Commissioner Irvin
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Paul Walker

Aide to Commissioner Spitzer
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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Ernest Johnson, Director

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Lyn Farmer

Chief Administrative Law Judge
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Christopher Kempley, Chief Counsel
Janet F. Wagner, Staff Attorney
Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Jerry Smith

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Brian O’Neil, Executive Secretary
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Steve Olea, Asst. Director
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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Copies of the foregoing sent via mailed/e-mail this 18th day of December, 2002 to:

Larry F. Eisenstat

Frederick D. Ochsenhirt

Michael R. Engleman

Dickstein, Shapiro, Morin & Oshinsky,
LLP

2101 L Street, NW

Washington, D.C. 20037
Eisenstatl@dsmo.com
Ochsenhirtfl@dsmo.com

For Panda Gila River, LP

Scott S. Wakefield, Chief Counsel
Residential Utility Consumer Office

1110 West Washington Street, Suite 220

Phoenix, Arizona 85007
swakefield@azruco.com

Thomas L. Mumaw, Senior Attorney
Karilee Ramaley

Pinnacle West Corporation

P.O. Box 53999 MS 8695

Phoenix, Arizona 85072

Thomas Mumaw(@pinnaclewest.com
For Arizona Public Service Company

Jeffrey B. Guldner

Snell & Wilmer, LLP

One Arizona Center

400 East Van Buren Street

Phoenix, Arizona 85004
jguldner@swlaw.com

For Arizona Public Service Company

Raymond S. Heyman

Michael W. Patten

Roshka Heyman & Dewulf PLC

One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
Rheyman(@rhd-law.com

For Tucson Electric Power Company
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Lawrence V. Roberston, Jr.

Munger Chadwick, PLC

333 North Wilmot, Suite 300
Tucson, Arizona 85711
Lvrobertson@mungerchadwick.com
For Sempra Energy Resources and
Southwestern Power Group 11

Theodore E. Roberts
Sempra Energy

101 Ash Street

San Diego, California 92101
Troberts(@sempra.com

Mr. Walter W. Meek, President
Arizona Utility Investors Association
2100 North Central Avenue, Suite 210
Phoenix, Arizona 85004

meek(@auia.org

Roger K. Ferland

Ms. Karen A. Potts

Quarles & Brady Streich Lang, LLP
Renaissance One

Two North Central Avenue

Phoenix, Arizona 85004
Rferland@quarles.com

For Harquahala Generating Company

Thomas Broderick, Director

PG&E National Energy Group

845 North Third Avenue

Phoenix, Arizona 85003

For Harquahala Generating Company

Rick Gilliam

Eric C. Guidry

2260 Baseline Road, Suite 200

Boulder, Colorado 80302

For Land and Water Fund of the Rockies
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Moyes Storey
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For PPL Southwest Generating Holdings, LLC,;

PPL Energy Plus, LLC; and PPL Sundance Energy, LLC
Jimoyes@lawms.com

Bob Linden

Stirling Energy Systems

2920 E. Camelback Rd., Suite 150
Phoenix, Arizona 85016
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