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DOCKET NO. E-0 1933A-02-0069 
RESPONSE OF PANDA GILA RIVER, 
L.P. TO STAFF’S REQUEST FOR A 
PROCEDURAL ORDER 

On May 13, 2002, Commission Staff filed a “Request for Procedural Order’ 

(“Request”) in response to the Commission’s May 2,2002 Procedural Order governing tht 

conduct of further proceedings in Docket No. E-00000A-02-005 1, the Commission’! 

generic proceeding concerning electric restructuring. In its Request, Staff requested tha 

“the parties provide Staff with brief written comments on the following topics: 1) tht 

criteria for selecting the independent evaluator; 2) the role of the independent evaluator ii 
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the Track B proceeding; 3) the payment arrangements for the independent evaluator; an( 

4) a description of the various types of competitive solicitations and their attributes.’ 

Request at 2. Panda Gila River, L.P. (“Panda”) submits these comments in response tc 

Staffs request. 

1. 

To ensure independence, the evaluator retained in this proceeding should not havc 

been retained, employed or otherwise have received tangible benefit from APS, TEP o 

any subsidiary, parent company or affiliate of APS or TEP during the last five years. Onc 

of the primary purposes of the evaluator is to ensure that APS and TEP do not implemen 

the competitive solicitation in any manner that would unfairly benefit their affiliates, an( 

the evaluator must have no connection with either utility or such affiliates to guarantec 

independence. 

Criteria For Selecting The Independent Evaluator 

The evaluator also must not be under contract with any party to this proceeding fo 

services related to any of these consolidated dockets, whether as a testifying o 

nontestifying expert. If the independent evaluator has been retained by any party to thi 

proceeding for services unrelated to this proceeding, the evaluator should be required tc 

disclose the terms of such employment to Staff and the parties to ensure that existin; 

contracts do not taint the evaluator’s independence. 

The goal is to get the best deal for the ratepayers of Arizona in terms of price, risk 

and reliability and in order for the independent evaluator to assist in achieving this goal h 

or she must possess two primary skill sets: (a) project development skills and (b 

production and transmission system modeling expertise. The project development skill 

are most important and consist of experience in negotiation of contracts and pricing 

financial evaluation of power projects, and a working knowledge of generating facilities 

The individual or team with these skills reviews the bids, puts them in a common formal 

and conducts a thorough financial analysis. The individual or team with the productio 
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and transmission system modeling skills provides input to the bid reviewer(s) to make sure 

that the capacity and energy from the bids is deliverable and the associated risks and costs 

of delivery are properly reflected in the financial analysis. The evaluation of bids may be 

split into two categories (the technical evaluation and the economic analysis). If 

appropriate, the Commission could select a mix of experts or teams to provide the best 

guidance through the process and evaluation of bids. 

Commission Staff already has experience selecting independent consultants to assist 

Staff and the Commission in contested proceedings. Panda believes that the Commission 

should issue an RFP seeking proposals to serve as the independent evaluator, and should 

select the evaluator based on responses to the RFP. This was the procedure used in 

selecting a Third Party Test Administrator and Third Party Test Transaction Generator to 

evaluate Qwest Operational Support Systems in Qwest's application for authority to offer 

in-region long distance services pursuant to the Telecommunications Act of 1996. The 

Commission could use a similar process here. 

2. Role Of The Independent Evaluator In The Track B Proceeding 

To ensure that utilities and their generation and marketing affiliates do not 

administer the process for their own benefit, the independent evaluator should be involved 

in all steps of the process. The evaluator should participate in the Track B process and 

assist the parties in developing guidelines for the competitive solicitation. The evaluator 

should develop rules for the solicitation according to the guidelines developed in Track B: 

assist TEP and APS in drafting proposed solicitations and model contracts to ensure thai 

the RFP complies with the procedures and rules, should have ultimate authority to review 

submitted bids and select a short list of candidates, and should prepare a report to the 

Commission regarding the-RFP, bids,-ssoring and s-electedcandidates. Commission Stafl 

and APS personnel (not affiliated with generation development) may participate on the bid 

evaluation team, but the team should be led by the independent evaluator(s). 

-3- 
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3. 

Costs of the independent evaluator should be borne by APS and TEP as the utilities 

issuing the competitive solicitation. This arrangement is common for consultants required 

in Commission proceedings, and was used by the Commission in Qwest's Section 271 

proceeding. In that case, requiring Qwest to pay for the costs of the consultant did not 

Payment Arrangements For The Independent Evaluator 

make the consultant beholden to Qwest, and there is no reason to believe that requiring 

APS and TEP to pay for the independent evaluator will lead the evaluator to be biased in 

favor of APS or TEP here. 

However, to ensure there is no perception of a conflict of interest, the independenl 

evaluator(s) should be retained and paid by the Commission. The Commission would be 

reimbursed for such expense by APS and TEP. The independent evaluator would be on a 

fixed payment schedule, which the Commission can refuse to pay based on failure to meel 

deadlines, or negligence, but not based on the results of the evaluation. The fixed paymenl 

schedule allows the evaluator(s) to be truly independent, and although the evaluator(s) are 

retained by the Commission, the evaluation should not be directed by the Commission 01 

its Staff. 

In the alternative, the Commission could be reimbursed for the costs of the 

independent evaluator by fixed bid fees not to exceed $10,000 per bid. The actual bid fee 

would be based on the fixed costs under the evaluator's contract and the expected numbei 

of bids. 

4. Types Of Competitive Solicitations 

There are a number of possible solicitation structures the Commission could use ir 

seeking bids for Standard Offer Service, but Panda believes an RFP or a Sealed Bic 

Auction'-would be most appropriate. An RFP would result in one or more pay-for 

Other forms of competitive solicitation include clock auctions (where bidders would make descending bids for a 
fixed period of time), two-stage bidding (in which bidders first present unpriced proposals, with final proposals and 
price terms in a second stage) and dual bid auctions (where a sealed bid auction sets the initial bid, followed by a 
timed public bid auction). However, none of these forms of solicitation provide additional benefit, and most public 

1 
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performance contracts no shorter than one year in duration. First, APS and TEP would 

issue requests that include instructions, schedules, background information, a package 

with specific forms allowing for fixed-price or fixed-formula pricing and required non- 

price terms to be included in each bid. After bids are submitted, the bids would be 

screened for acceptance based on clear, precise threshold conditions known in advance. 

The best bids would be short-listed on a “winners list” and negotiations would ensue to 

finalize contracts based on each of the winning bids. Lastly, the final contracts would be 

approved by the Commission. All bids would be kept confidential, but the final winning 

contract(s) would be made public. Such an RFP allows the weighing of risk, reliability 

and other non-price factors along with price in the form of negotiation, and is anticipated 

to be the best competitive solicitation option. 

Alternatively, Sealed Final Bid Auctions could be used, but are most effective only 

when little or no significant variation is expected in the non-price factors of the bid. It is 

likely that there will be significant variation in the non-price terms of the potential 

suppliers’ bids. Therefore, an RFP, which allows the weighing of risk, reliability and 

other non-price factors along with price in the form of negotiation is anticipated to be the 

best competitive solicitation option. 

. . .  

. . .  

. . .  

. . .  

. . .  

. . .  

L_L ~ ~ _ _ _ _ ~  

. . .  

utilities have experience with RFPs and sealed bid auctions. 
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RESPECTFULLY SUBMITTED this 20th day of May 2002. 

FENNEMORE CRAIG 

bb Crockett 
Shapiro 

Fennemore Craig 
3003 N. Central Ave., Suite 2600 
Phoenix, AZ 85012 
Attorneys for Panda Gila River, L.P. 

Larry F. Eisenstat 
Frederick D. Ochsenhirt 
Dickstein Shapiro Morin & Oshinsky, LLP 
2101 L Street, NW 
Washington, DC 20037 
Attorneys for TPS GP, Inc. 
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Phoenix, Arizona 85012 

John A. LaSota, Jr. 
MILLER LASOTA & PETERS, PLC 
5225 N. Central Ave., Suite 235 
Phoenix, Arizona 85012 

Peter W. Frost 
Conoco Gas and Power Marketing 
600 N. Dairy Ashford, CH-1068 
Houston, Texas 77079 

Joan Walker-Ratliff 
Conoco Gas and Power Marketing 
1000 S. Pine, 125-4 ST UP0 
Ponca City, Oklahoma 74602 

*Vicki G. Sandler 
C/o Linda Spell 
APS Energy Services 
P.O. Box 53901 
Mail Station 8103 
Phoenix, Arizona 85072-3901 
Linda svell(ii),apses.com 

*Lori Glover 
STIRLING ENERGY SYSTEMS 
2920 E. Camelback Rd., Suite 150 
Phoenix, Arizona 85016 
Lglover(iistir1innenerm. corn 

*Jeff Schlegel 
SWEEP 
1167 Samalayuca Drive 
Tucson, Arizona 85704-3224 
Schleneli@,aol.com 

*Howard Geller 
SWEEP 
2260 Baseline Rd., Suite 200 
Boulder, Colorado 80302 
HgellerOswenerm. org 

*Mary-Ellen Kane 
ACAA 
2627 N. 31d Street, Suite Two 
Phoenix, Arizona 85004 
Mkane@,azcaa. org 

*Aaron Thomas 
AES NewEnergy 
350 S. Grand Avenue, Suite 2950 
Los Angeles, California 9007 1 
Aaron. thornas(ii,aes. corn 

*Theresa Mead 
AES NewEnergy 
P.O. Box 65447 
Tucson, Arizona 85728 
Theresa. rnead@,aes. corn 

*Peter Van Haren 
CITY OF PHOENIX 
Attn: Jesse W. Sears 
200 W. Washington Street, Suite 1300 
Phoenix, Arizona 85003-161 1 
Jesse.sears@vhoenix.nov 

*Robert Annan 
ARIZONA CLEAN ENERGY INDUSTRIES 
ALLIANCE 
6605 E. Evening Glow Drive 
Scottsdale, Arizona 85262 
Annan@,prirnenet.com 

Curtis L. Kebler 
RELIANT RESOURCES, INC. 
8996 Etiwanda Avenue 
Rancho Cucamonga, California 9 1739 

*Philip Key 
RENEWABLE ENERGY LEADERSHIP GROUP 
1063 1 E. Autumn Sage Drive 
Scottsdale, Arizona 85259 
Kevtaic@,aol. corn 

1285855.3l73262.005 

mailto:Kibarr@jrVnet.com
http://svell(ii),apses.com
mailto:Schleneli@,aol.com
mailto:Annan@,prirnenet.com


*Paul Bullis 
OFFICE OF THE ATTORNEY GENERAL 
1275 W. Washington Street 
Phoenix, Arizona 85007 
Paul. bullis@ug.state.az.us 

*Laurie Woodall 
OFFICE OF THE ATTORNEY GENERAL 
15 S. 15" Avenue 
Phoenix, Arizona 85007 
Laurie. woodall@,ap.stute. az. us 

*Donna M. Bronski 
CITY OF SCOTTSDALE 
3939 N. Drinkwater Blvd 
Scottsdale, Arizona 8525 1 
Dbronski@,ci.scottsdale. az. us 

*Larry F. Eisenstat 
Frederick D. Ochsenhirt 
DICKSTEIN SHAPIRO MORIN & OSHINSKY 
LLP 
2101 L Street, NW 
Washington, DC 20037 
Eisenstatl@,dsmo. com 
Ochsenhirtrn,dsmo.com 

*David A. Crabtree 
Dierdre A. Brown 
TECO POWER SERVICES COW. 
P.O. Box 11 1 
Tampa, Florida 33602 
Dacmbtree@tecoenerm.com 
Dubrown@,tecoenerm. com 

*Michael A. Trentel 
Patrick W. Burnett 
PANDA ENERGY INTERNATIONAL INC 
4 100 Spring Valley, Suite 10 10 
Dallas, Texas 75244 
Michaelt@,uandaenerm. corn 
Patb@uandaenerm.com 

ARIZONA REPORTING SERVICE, INC. 
2627 N. Third Street, Suite Three 
Phoenix, Arizona 85004-1104 

1285855.3/73262.005 

http://Ochsenhirtrn,dsmo.com
mailto:Dacmbtree@tecoenerm.com
mailto:Patb@uandaenerm.com

